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Monday 29 November 2021

12:30-13:45
Item 1. Hearing on Competition Issues in Books and E-Books

This discussion will feature a series of presentations on competition and regulation in the market for books
and e-books, where cultural considerations are important to public policy and there is a variety of measures
in place to support the production and dissemination of books. These measures include subsidies, reduced
taxes, restrictions to parallel imports and exemptions from competition rules, such as allowing publishers
to set the retail prices of books. The launch of e-books has introduced new dimensions into the policy
debate and the distribution of e-books has attracted scrutiny in a few jurisdictions.

The hearing will explore the role of competition and regulation in this market, drawing on the experience
of selected jurisdictions in enforcing and advocating to governments on policy developments in the books
and e-books markets. It will feature presentations by Dr. Imke Reimers, Department of Economics,
Northwestern University, and Dr. Joost Poort, Institute for Information Law (IViR), University of
Amsterdam, and by delegations, such as Norway.

13:45-14:55
Item 2. Scope of Competitive Neutrality Toolkit

The Recommendation on Competitive Neutrality, approved by the OECD Council on 31 May 2021, calls
for the Competition Committee to develop a toolkit to support implementation.

This discussion will cover the possible scope of the toolkit. The discussion will benefit from a Secretariat
note, circulated in advance of the meeting.

Note by the Secretariat - DAF/COMP/WP2(2021)3

14:55-15:00
Item 3. Future Work and Other Business

Competition Delegates will be called to decide topics for substantive discussions to be held in June 2022.
Delegates should feel free to send to the Secretariat as soon as possible their views and propose topics for
future work and Roundtables that they would like to submit to the consideration of the Working Party.

DRAFT AGENDA: 72ND MEETING OF WORKING PARTY 2 ON COMPETITION AND REGULATION
For Official Use


https://one.oecd.org/document/DAF/COMP/WP2(2021)3/en/pdf
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Adoption of the draft agenda for this meeting and of the summary record of the last meeting
For approval:
Agenda — DAF/COMP/WP2/A(2021)2/FINAL
Summary record of the 71 meeting (June 2021) — DAF/COMP/WP2/M(2021)1

For information:
List of participants - DAF/COMP/WP2/PL(2021)1

DRAFT AGENDA: 72ND MEETING OF WORKING PARTY 2 ON COMPETITION AND REGULATION
For Official Use


https://one.oecd.org/document/DAF/COMP/WP2/A(2021)2/FINAL/en/pdf
https://one.oecd.org/document/DAF/COMP/WP2/M(2021)1/en/pdf
https://one.oecd.org/document/DAF/COMP/WP2/PL(2021)1/en/pdf

&) OECD

Organisation for Economic Co-operation and Development

DAF/COMP/WP3/A(2021)2/FINAL

For Official Use English - Or. English
23 November 2021

DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS
COMPETITION COMMITTEE

Working Party No. 3 on Co-operation and Enforcement

Draft Agenda: 134th meeting of Working Party No. 3 on Co-operation and Enforcement
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via Zoom

The 134th Meeting of Working Party 3 on Co-operation and Enforcement will be held on 30 November 2021 with
a reduced agenda, which has been agreed in consultation with the Chair. Information on how to connect to the
virtual session will be sent by the Secretariat prior to the meeting. Times mentioned in this agenda refer to the
Central European Time (CET) zone (Paris time).

Some items originally planned for this agenda have been cancelled, postponed or will be handled in writing as set
out in the Annex. The Secretariat may convene sessions to further discuss the issues when appropriate.
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Tuesday 30 November 2021

12:30 - 13:45

Item 1. Monitoring of the 2014 Recommendation concerning International Co-operation on
Competition Investigations and Proceedings

For discussion:
Draft Monitoring Report to Council by the Secretariat - DAF/COMP/WP3(2021)3

Note by the Secretariat:
Topics and priorities for future work on international enforcement co-operation —
DAF/COMP/WP3(2021)4

The Recommendation concerning International Co-operation on Competition Investigations and
Proceedings instructs the Competition Committee to monitor the implementation of the Recommendation
by Adherents and report to the Council every five years. Therefore, the first monitoring started in 2019.

At the meetings of WP3 in June and December 2019, the Secretariat presented a note on developments in
Members and OECD’s work on international co-operation since the adoption the Recommendation
[DAF/COMP/WP3(2019)3], and the preliminary results of the joint OECD/International Competition
Network survey on international co-operation. At the meeting of WP3 in December 2020, the Secretariat
presented the OECD/ICN Report on International Co-operation in Competition Enforcement, which
summarises the status quo and the survey results, and outlines areas for future work.

A draft of the Monitoring Report to the Council will be presented and discussed. If approved by the
Competition Committee subsequent to the WP3 discussion, it will be transmitted to Council for it to be
noted and declassified. Priorities for future Committee work on international co-operation matters will be
discussed.

13:45 - 15:00
Item 2. Revising the Recommendation on Fighting Bid Rigging in Public Procurement
For discussion:

Draft of the revised Recommendation on Fighting Bid Rigging in Public Procurement -
DAF/COMP/WP3/WD(2021)32

In June 2020, the Competition Committee started a discussion on the revision of the Recommendation,
based on a letter by the Chair of the Competition Committee [DAF/COMP/M(2020)1]. At that meeting,
delegates requested that the Secretariat prepare a note on the topics that could be included in an updated
Recommendation [DAF/COMP/WP3/WD(2020)24]. Based on this note and a discussion at WP3 in
December 2020, the Secretariat prepared a first revised draft Recommendation, for discussion at this
session.
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Draft Agenda: 136th meeting of the Competition Committee

1-3 December 2021
via Zoom

The 136th Meeting of the Competition Committee will be held on 1-3 December 2021 virtually with an updated
agenda, which has been agreed in consultation with the Chair.

Information on how to connect to the virtual session will be sent by the Secretariat prior to the meeting. Times
mentioned in this agenda refer to the Central European Time (CET) zone (Paris time).

Other items of the previous version of the agenda have been cancelled, postponed or will be handled in writing as
set out in the Annex. The Secretariat may convene sessions to further discuss the issues when appropriate.
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Wednesday 1 December 2021

12:30-15:00
Item 1. Roundtable on Environmental Considerations in Competition Enforcement

In a context where public and private entities are called upon to align their conduct and strategies with the
United Nations Sustainable Development Goals, a potential conflict between various sustainability goals
and the protection of competition may arise. A conflict may exist, for instance, when competitors
collaborate to adopt and implement greener initiatives or agree on common production or distribution
standards, or when mergers may negatively impact the incentives of firms to invest in green innovation.
This roundtable will build on the discussion on competition and sustainability we had in December 2020,
and it will focus specifically on environmental protection and climate change. The roundtable will deepen
our reflection on how environmental protection and climate change considerations can enter the
competitive assessment and how the competition framework can integrate them. It will look at how
anticompetitive harm and efficiency gains that also have an environmental impact can be considered,
analysed and demonstrated in concrete cases as well as exploring the methodologies for quantifying them.

The Roundtable will benefit from a Secretariat Background paper focusing on the assessment of
environmental considerations in competition enforcement and from a paper by Nadine Watson (Compass
Lexecon) focusing on methodologies for measuring environmental benefits in competition cases. It will
feature presentations by a panel of experts, including Roman Inderst (Goethe University Frankfurt); Sandra
Marco Colino (Chinese University of Hong Kong), Theon Van Dijk (Netherlands Authority for Consumers
& Markets) and Nadine Watson (Compass Lexecon).

For discussion:
Background Note by the Secretariat - DAF/COMP(2021)4
Paper by Nadine Watson - DAF/COMP(2021)14

Notes by delegations:
Austria - DAF/COMP/WD(2021)46
Belgium - DAF/COMP/WD(2021)47
Greece - DAF/COMP/WD(2021)48
Italy - DAF/COMP/WD(2021)49
Mexico - DAF/COMP/WD(2021)77
Romania - DAF/COMP/WD(2021)56
EU - DAF/COMP/WD(2021)51
Brazil - DAF/COMP/WD(2021)52
South Africa - DAF/COMP/WD(2021)53
BIAC - DAF/COMP/WD(2021)58
Summaries of contributions - DAF/COMP/WD(2021)50
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Thursday 2 December 2021

12:30-15:00
Item 2. Hearing on Ex-Ante Regulation and Competition in Digital Markets

The past decade has seen an exponential development of digital markets. As more and more economic
transactions and social interactions have moved online — a trend that has accelerated vastly during the
COVID-19 pandemic—certain digital companies have reached a state of near-global dominance. The rise
and importance of these companies in our daily lives cannot be understated. They have profoundly
transformed the way we work, study, travel, communicate, shop, interact socially, and even the way we
may meet our partners. In the process, these companies have also generated immense consumer benefits.
As society is ever more interconnected, regulators are concerned about rises in market power and the
growing influence of the large digital platforms within and beyond the market place. At the same time,
competition law enforcement is perceived as being less efficient in addressing structural barriers that limit
the ability of firms to compete in digital markets. This has spurred a debate about how and whether to
regulate digital markets and proposals to intervene with ex ante regulation have multiplied.

This hearing will seek to create an understanding of what is on the table in terms of the content of ex ante
regulation. In addition, the hearing will also shed light on the precise nature of the relationship between
regulation and competition enforcement in digital markets, and in particular discuss the degree to which
ex ante regulation and ex post enforcement are complementary rather than antagonistic. It will highlight
the degree of convergence and divergence among the approaches taken in various jurisdictions to identify
and regulate large digital platforms, as well as the reasons and potential shortcomings behind such ex ante
positive and negative obligations. A higher-level question to be addressed relates to the protection of
competitors rather than consumer welfare by proposed regulations, and the institutional implementation of
the ex ante regulation.

The session will benefit from a Secretariat Background paper and from presentations by a panel of experts,
including Jason Furman (Harvard Kennedy School) and Amelia Fletcher (University of East Anglia) and
presentations from representatives of jurisdictions that are at the forefront of introducing ex ante
regulations in digital markets.

For discussion:
Note by the Secretariat - DAF/COMP(2021)15

For reference

Competition Enforcement and Regulatory Alternatives
Secretariat Background Note (June 2021) - DAF/COMP/WP2(2021)2

Notes by delegations:
Belgium - DAF/COMP/WD(2021)55
Denmark - DAF/COMP/WD(2021)57
Germany - DAF/COMP/WD(2021)61
Korea - DAF/COMP/WD(2021)65
Mexico - DAF/COMP/WD(2021)59
Spain - DAF/COMP/WD(2021)60
Argentina - DAF/COMP/WD(2021)62
Brazil - DAF/COMP/WD(2021)63
South Africa - DAF/COMP/WD(2021)64
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BIAC - DAF/COMP/WD(2021)79
BEUC - DAF/COMP/WD(2021)66
Summaries of contributions - DAF/COMP/WD(2021)78

Friday 3 December 2021

12:30-15:00
Item 3. Roundtable on News Media and Digital Platforms

While the internet represented a great potential for the news industry, digital platforms changed the entire
ecosystem. Many news businesses largely depend on digital platforms as key sources of traffic, and
concerns have emerged regarding terms on which news content may be distributed and monetised by
digital platforms. Digital platforms also changed consumption of news, filtering and bundling content
through algorithms. In a number of jurisdictions, competition enforcement and regulatory initiatives have
been undertaken to address such concerns.

This Roundtable will build on our recent discussions on Competition in Digital Advertising Markets, and
Abuse of Dominance in Digital Markets, addressing the future of news media in the age of internet and
digital platforms, from a competition perspective. It will discuss the key questions that competition
authorities are increasingly facing when assessing competitive dynamics in these markets, as well as recent
enforcement actions and regulatory initiatives to address the imbalance of bargaining power between news
publishers and digital platforms. It will also consider the competition between news publishers and digital
platforms for users and advertising, as well as conduct in digital advertising and in other online markets
that may affect the ability of news publishers to monetise their own content. Finally, it will look at the
potential impact of digital platforms on news outlet reputation and on incentives to amplify mis- and dis-
information, considering whether these issues can be addressed through competition law.

The Roundtable will benefit from a Secretariat Background paper and from presentations by a panel of
experts, including Helen Jenkins (Oxera), Andrea Prat (Columbia Business School and Columbia
University), and Derek Wilding (University of Technology Sydney).

For discussion:
Background Note by the Secretariat - DAF/COMP(2021)16

Notes by delegations:
Australia - DAF/COMP/WD(2021)67
Austria - DAF/COMP/WD(2021)54
Belgium - DAF/COMP/WD(2021)68
Germany - DAF/COMP/WD(2021)69
Japan - DAF/COMP/WD(2021)70
Mexico - DAF/COMP/WD(2021)80
Spain - DAF/COMP/WD(2021)71
United States - DAF/COMP/WD(2021)72
Russian Federation - DAF/COMP/WD(2021)74
Chinese Taipei - DAF/COMP/WD(2021)75
BIAC - DAF/COMP/WD(2021)76
Summaries of contributions - DAF/COMP/WD(2021)73
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Annex

The following items that were included in the previous version of the agenda will be dealt with as follows:

POSTPONED

Report by Working Party Chairs and Co-ordinators is postponed to future meetings of the Competition
Committee.

FOR APPROVAL BY WRITTEN PROCEDURE BY 22 NOVEMBER 2021
Adoption of the draft agenda
DAF/COMP/A(2021)2/FINAL

Approval of the draft summary record of the last meetings
Summary record of the 135" Competition Committee meeting - DAF/COMP/M(2021)1
Summary record of the 134" Competition Committee meeting - DAF/COMP/M(2020)2

For information:
List of participants - DAF/COMP/PL(2021)1

Election of the Chairman and Vice Chairmen for 2022

The Competition Committee will be called to elect the Chairman of the Competition Committee and the
Bureau members who will serve as Vice-Chairmen for 2022.

FOR DISCUSSION BY WRITTEN PROCEDURE BY 5 JANUARY 2022
Scoping Note on the revision of the OECD Recommendation on Intellectual Property Rights (IPRs)

The Secretariat will circulate by written procedure a Scoping Note proposing options to delegates on the
possible revisions or replacement of two OECD Recommendations on IPRs (1978 Recommendation
concerning Action against Restrictive Business Practices relating to the Use of Trademarks and Trademark
Licenses and the 1989 Recommendation on Patent and Know-how Licenses).

Scoping Note by the Secretariat— DAF/COMP(2021)19

FOR INFORMATION
Annual Reports on Competition Policy

All delegations are invited to submit their annual report for 2021. Annual Reports are available to all
delegations via ONE and are posted on the dedicated webpage of the Competition Division
(www.oecd.org/daf/competition/annualreportsbycompetitionagencies.htm).
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Other Business and Future Work

Competition Delegates will be called to decide topics for substantive discussions to be held in June 2022
and potentially in December 2022. Delegates should feel free to send to the Secretariat as soon as possible
any other suggestion that they would like to submit to the Committee’s consideration. Proposals will be
circulated by the Chair of the Competition Committee for approval by written procedure.

Future Roundtable Topics — DAF/COMP(2021)6
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About the OECD Global Forum on Competition

Established in 2001, the OECD Global Forum on Competition brings together each year high-level officials from more
than 100 competition authorities and international organisations worldwide, from both OECD and non-OECD economies.
Joining with representatives of international organisations and invited experts, participants debate and discuss key topics
on the global competition agenda. With a broad focus on development, the Forum promotes a wider dialogue that
encompasses the linkages between competition policy and other cormerstones of economic development,

The programme includes OECD-style roundtable discussions, presentations from notable experts as well as peer reviews.
Discussion topics benefit from the input of the Competition Committee whose work is at the forefront of debate on
competition policy and enforcement. The Committee promotes the regular exchange of views, analysis and best practices
on key competition policy issues and is supported by the Competition Division within the OECD Directorate for Financial
and Enterprise Affairs.

www.oecd.org/competition/globalforum
www.oecd.org/daf/competition

Contacts

James MANCINI | Competition Expert - Manager GFC
OECD Competition Division

James.MANCINI@oecd.org | Tel. +33 (0)1 45 24 74 45
Angélique SERVIN | Event Co-ordinator

OECD Competition Division
Angelique. SERVIN@oecd.org | Tel. +33 (0)1 45 24 15 15

www.oecd.org/competition/globalforum

o #OECDcomp @OECD_BizFin @ oecd-competition-law-and-policy


http://www.oecd.org/competition/globalforum
http://www.oecd.org/daf/competition
http://www.oecd.org/competition/globalforum
https://www.linkedin.com/company/oecd-competition-law-and-policy/

DAY 1 -6 DECEMBER 2021

Opening session § 12:00 - 13:00 CET

V4 Opening remarks 2 Introductory remarks

Mathias Cormann Frédéric Jenny
Secretary-General, OECD Chair, OECD Competition Commitee
2" Keynote address 2" Special remarks 2" Special remarks

d & - il
Kristalina Georgieva Ngozi Okonjo-lweala Rebeca Grynspan
Managing Director, IMF Director General, WTO Secretary-General, UNCTAD

Session 1. Trade, development and competition ® 13:00 - 15:00 CET

Competition can be a powerful force for economic development, growth and productivity. Both competition policy Chair
and frade policy can play a role in harnessing competition for these purposes, but the interaction between the
two is not often considered. This may change in the years ahead, as policymakers consider how to promote
development through competition in a world characterised by different economic and trading systems, as well
as growing recognition of the need for a level international playing field.

This 20th edition of the Global Forum on Competition will make the link between these policy areas, and explore
where there are tensions and common ground. Some key questions that will be covered include:

. How can competition and trade policy be used together to maintain a level playing field?
+  Arethere areas of conflict between trade and competition policy? How should they be managed? Frédéric Jenny

. Should competition policy take into account differences in economic systems or policies such as Chair, ,
subsidies that can create distortions in trade? If so, how? OECD Competition Commitee

. Should trade policy be used to promote greater harmonisation of competition policy across jurisdictions?

The session will be led by a panel of experts to debate these questions, and discuss with delegates in an
interactive Q&A format.

All related documentation is available at oe.cd/tradedev.
Speakers

\ 7

Joseph E. Stiglitz Precious N. Ndlovu Beata Javorcik Simon Evenett
Professor Senior Lecturer Chief Economist, European Bank for Professor
Columbia University University of the Western Cape Reconstruction and Development University of St. Gallen

Peer Review of Tunisia £ 15:10 - 16:00 CET



https://oe.cd/tradedev

DAY 2 - 7 DECEMBER 2021

Session 2. Economic analysis and evidence in abuse cases

Expert panel (3 12:00 - 14:30 CET Plenary chair

The enforcement of laws against the abuse of dominance or monopolisation by firms with
substantial market power can involve significant challenges. The theories of harm, rooted in
economic concepts, depend significantly on the conditions in a particular market — conduct that
is harmful in one case may be procompetitive in another. Thus, there is a need to conduct a
careful economic assessment of the conduct in question. A range of economic tools and
evidence will be needed in this process. This roundtable discussion will seek to provide practical
advice on a range of topics associated with analysis in abuse (or monopolisation) cases,
including:

. What theories of harm may apply, and what is the economic basis for these theories? Fréderic Jenny
. What analytical techniques can be used to assess these theories, and what types of Ch_a?r' )
evidence are needed to use them? OECD Compefition Commitee

. How should authorities proceed in gathering evidence in abuse cases, and what
strategies can authorities use when quantitative evidence is limited?

*  What other practical issues should authorities consider when undertaking analysis
abuse cases, for instance with respect to having the right expertise?

All related documentation is available at_oe.cd/analysis

Speakers

Claudio Calcagno Helen Jenkins Simon Roberts Elizabeth Xiao-Ru Wang

Director Managing Partner Professor Executive Vice President
GMT Economics Oxera University of Johannesburg Compass Lexecon

Break-out sessions  09:00 — 11:00 CET and 16:00 — 18:00 CET

In addition to the expert panel discussion, this session will be divided into break-out sessions, organised in two time periods (morning
and afternoon) to enable as many delegates to participate as possible. For each time period, there will be three break-out groups
focusing on:

Topic 1: Techniques and evidence for assessing market power
Topic 2: Techniques and evidence for assessing exclusive dealing and bundling
Topic 3: Techniques and evidence for assessing predatory pricing, margin squeeze and exploitative abuses


https://oe.cd/analysis

DAY 3 -8 DECEMBER 2021

Session 3. The promotion of competitive neutrality by

competition authorities & 12:00 - 14:30 CET

Significant market distortions may arise when some enterprises benefit from undue competitive
advantages conferred by state actions, for example on the basis of their ownership, nationality
or their activity in the market. These distortions can prevent competition from reaching its
potential for economic growth, productivity and innovation. In particular, they may discourage
investment, create regulatory uncertainty, and encourage other jurisdictions to adopt similar
distortions that undermine a global level playing field. Competition authorities have a role to play
in promoting the application of competitive neutrality principles, including addressing distortions
through their enforcement tools, and advocating for neutrality in state actions ranging from
subsidies to procurement.

This session will introduce the concept of competitive neutrality, explore how authorities Frédéric Jenny
around the world have promoted competitive neutrality, and highlight the recently-adopted Chair,
OECD Recommendation of the Council on Competitive Neutrality. OECD Competition Commitee

All related documentation is available at oe.cd/compneutrality.

Speakers

Eleanor M. Fox Jose Luis Buendia Deborah Jane Healey
Walter J. Derenberg Professor Partner Professor
of Trade Regulation Garrigues UNSW Sydney

New York University School of Law

Peer Review of Eurasian Economic Union (EAEU) ® 14:40 - 15:30 CET

Market definition clinic [31) 8-17 December 2021

The market definition clinic is an opportunity for competition authorities to ask the Secretariat questions regarding tools, techniques
and challenges associated with market definition. While the Secretariat cannot provide advice on specific cases, they are in a
position to discuss background papers, contributions, and key findings of past OECD roundtables, and to point participants to
other resources that may be helpful. Further details are available in the invitation letter distributed to delegates.

This year's clinic will take place virtually, via Zoom, and thus can be scheduled at a mutually convenient time between 8-17
December 2021.



https://legalinstruments.oecd.org/en/instruments/OECD-LEGAL-0462
https://oe.cd/compneutrality

OECD Competition & Global Relations

Using its vast storehouse of expertise accumulated over the past 50 years, the OECD has created a range of
mechanisms to engage with authorities around the world to help reinforce their competition framework.

Two annual fora disseminate the work of the OECD Competition Committee and bring over 100 jurisdictions into the
OECD family: Global Forum on Competition and the OECD-IDB Latin American and Caribbean Competition Forum.

www.oecd.org/competition/globalforum
www.oecd.org/competition/latinamerica

The three regional centres for competition provide regular training seminars for the countries and economies within
their regions: the OECD/Korea Policy Centre Competition Programme in Seoul, Korea, the OECD-GVH Regional
Centre for Competition in Budapest, Hungary and the Regional Centre for Competition in Latin America in Lima, Peru.

www.oecd.org/competition/seoulrcc
www.oecd.org/competition/budapestrcc
oe.cd/lima-rcc

Capacity building

Capacity building remains a cornerstone of the OECD’s competition global relations activities.

Through bilateral or regional workshops, training, and advice, the OECD targets the specific needs of the
participating authorities on topics ranging from cartel prosecution, merger analysis, competition economics for both
specialists and non-specialists, abuse of dominance, legislative drafting, studies in sector specific regulation.

Fighting bid rigging in public procurement and competition assessment of laws and regulations are the OECD's
flagship training programlmes.

o a—— Competition Assessment

Assessment Toolkit

@)oECcD Laws, regulations or other government-imposed barriers can unduly restrain market
activities. One important step to eliminate these restraints is “competition assessment”,
that is, the evaluation of policies to find those unnecessarily restricting competition in
order to develop alternative policies which still achieve governments objectives.

The OECD has developed a Competition Assessment Toolkit which can be used
by competition specialists and non-specialists alike. The OECD has led projects on
competition assessment of specific sectors in Greece, Mexico, Portugal, Romania,
Tunisia and is currently working with Iceland and 10 ASEAN member countries.

st e R The toolkit is available for download in several languages at oe.cd/cat.

: Fighting Bid Rigging in Public Procurement e
Public Procurement

* Bid rigging happens when groups of firms conspire to raise prices or lower the quality of @Hoec
: goods, works or services offered in public tenders. OECD countries spend approximately
1 12% of their GDP in public procurement and this percentage can be higher in developing
¢ countries. Efficient and competitive procurement processes are thus key to obtaining
: goods and services at the best value for money.

¢ The OECD Guidelines for Fighting Bid Rigging in Public Procurement help public officials
: reduce the risks of bid rigging, through the careful design of public procurement tenders,
¢ andto detect bid rigging conspiracies during procurement processes. The OECD can help
: governments assess their procurement process and provide policy recommendations for
: improvement. After working with several institutions in Mexico and Argentina, the OECD is
now working with Brazil, Peru, and Ukraine.

The Guidelines are available for download in several languages at oe.cd/gfbr.


http://www.oecd.org/competition/globalforum
http://www.oecd.org/competition/latinamerica
http://www.oecd.org/competition/seoulrcc
http://www.oecd.org/competition/budapestrcc
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http://oe.cd/cat
http://oe.cd/gfbr

re information please visit

oe.cd/gfc




AGENDA

6" Meeting of High Level Representatives of Asia-
Pacific Competition Authorities —
Competition in a time of crisis: Policy, the pandemic
and the path ahead

Q Zoom Start time: 8am CET / 15h Kuala Lumpur

Monday, 13 December 2021

Monday 13t December

8:00 - 8:05 ceT | WELCOME
e Mr. Anténio Gomes (OECD)
08:05 —-08:10 INTRODUCTORY REMARKS BY THE MEETING CHAIR
e Mr. Allan Fels, Former Chairperson of the Australian Competition and Consumer
Commission (ACCC)
8:10 - 8:40 KEYNOTE MESSAGES

e Mr. Joseph E. Zveglich, Ir., Acting Chief Economist, Asian Development Bank (TBD)
OECD/KPC Launch of the Asia-Pacific Competition Trends

08:40 — 9:50
e  Mr. Jungwon Song, Director General, OECD/KPC Competition Programme
e  Mr. Wouter Meester, Competition Expert, OECD
Jurisdictions Interventions and Experiences (5-7m)
e Australia — Mr. Peter Crone, Commissioner, ACCC
e Singapore — Ms. Sia Aik Kor, Chief Executive, CCCS
e Malaysia — Mr. Iskandar Ismail, Chief Executive Office, MYCC
e India - Ms .Sayanti Chakrabarti, Director, CCl
09:50 — 11:00 Panel Discussion on Industrial Policy or Competition in Times of Covid-19? Are they Compatible

and How can Competition Authorities contribute to the Economic Recovery?

e Mr. Ha-Joon Chang, Professor Cambridge University
e Mr. Thomas Cheng, Associate Professor University of Hong Kong
e Ms. Ana Sofia Rodrigues, Chief Economist, Portuguese Competition Authority

Jurisdictions Interventions and Experiences (5-7 m)

e Thailand - Prof. Sakon Waranyuwatana, Chairman, OTCC (industrial policy and
recovery)

e Hong Kong - Mr. Rasul Butt, Chief Executive Officer, HKCC (industrial policy)

e Chinese Taipei — Andy Chen, Vice-Chairperson, FTC (industrial policy)

e  Philippines — Mr. Johannes Bernabe, Commissioner, PCC




Q&A

11:00- 11:10 REMARKS FROM THE PANEL AND OECD
11:10-11:15 FINAL REMARKS
e Mr. Allan Fels, Former Chairperson of the Australian Competition and Consumer
Commission (ACCC)
11:15-11:20 CLOSING

e  Mr. Ori Schwartz, Head of Competition Division, OECD
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Unclassified English - Or. English
5 November 2021

DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS
COMPETITION COMMITTEE

News Media and Digital Platforms - Note by Chinese Taipei

3 December 2021

This document reproduces a written contribution from Chinese Taipei submitted for Item 3 of the 136th
OECD
Competition Committee meeting on 1-3 December 2021.

More documents related to this discussion can be found at
https://www.oecd.org/daf/competition/competition-issues-in-news-media-and-digital-platforms.htm.

Please contact Mr Antonio Capobianco if you have questions about this document [Email:
Antonio.CAPOBIANCO@oecd.org].

JT03484691

This document, as well as any data and map included herein, are without prejudice to the status of or sovereignty over any territory, to the
delimitation of international frontiers and boundaries and to the name of any territory, city or area.
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Chinese Taipei

1. The paper outlines general problems and challenges faced by news media
companies in the digital platform era in Chinese Taipei, and then clarifies the competition
agency’s enforcement stance.

1. Market Overview
1.1. The impact of digital platforms on news and journalism

1.1.1. Distribution channels of news:

2. Since digital platforms arose, traditional news outlets have gradually been replaced
by digital platforms. News media business now relies considerably on digital platforms to
increase media exposure of their news articles in order to generate more interest and
increase their click through rates. For an online media company, web traffic is essential to
its business.

1.1.2. Advertising:

3. Compared to traditional media, digital platforms can reach a much wider audience
and can enjoy more intensified network effects. Based on the number of active users and
users’ digital footprints owned by digital platforms, advertisers can attract more customers
without depending on traditional media for advertising. Platform operators are also able to
understand and analyze individual users’ preferences to precisely implement targeted
advertisements. More advertisers have therefore shifted from traditional media to digital
platforms.

1.2. Pathways to news and news media credibility

4. The Reuters Institute’s 2021 Digital News Report® indicates that the internet is by
far the most common way for residents in Chinese Taipei to access news. Each year from
2017 to 2021, over 80% of residents accessed news over the internet, of which
approximately 50% of residents obtained news from social media. In contrast with the
internet, the proportion selecting newspapers as their main source to access news declined
drastically, from 41% to 19% from 2017 to 2021. In terms of TV news, the percentage of
viewers decreased from 77% in 2017 to 59% in 2021. It is evident that fewer people access
news through traditional media.

5. Levels of trust in news differ depending on the source. Overall, approximately 31%
of residents trusted the news that they read and accessed. This proportion is less than
worldwide trust in news, which accounted for 44% of the total sample across countries. Of
the overall trust in news in Chinese Taipei, trust in news through the internet was 29%, and
trust in news on social media was 21%, representing the group with the lowest news trust

! Reuters Institute for the Study of Journalism, University of Oxford, “Digital News Report 20217,
https://reutersinstitute.politics.ox.ac.uk/sites/default/files/2021-
06/Digital News Report 2021 FINAL.pdf, p148-149, last visited on 12 October 2021.

NEWS MEDIA AND DIGITAL PLATFORMS — NOTE BY CHINESE TAIPEI
Unclassified


https://reutersinstitute.politics.ox.ac.uk/sites/default/files/2021-06/Digital_News_Report_2021_FINAL.pdf
https://reutersinstitute.politics.ox.ac.uk/sites/default/files/2021-06/Digital_News_Report_2021_FINAL.pdf
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among residents. That is, only one-fifth of survey respondents said that they trust news on
social media.

1.3. Advertising market size

6. Based on the 2020 Taiwan Digital Advertising Statistics Report, which is published
by the Digital Media and Marketing Association (DMA)?, data shows that the advertising
market in Chinese Taipei reached an overall value of NTD 48.2 billion in 2020, which
accounted for a 5.3% growth rate between 2019 and 2020. After 2017, digital advertising
expenditure overtook non-digital advertising expenditure and has continued to trend
upwards. The gap between digital advertising and non-digital advertising has grown since
then. In 2020, the share of digital advertising expenditure accounted for 65.3% of the
overall advertising market, and non-digital advertising accounted for 34.7%.

2. Problems and challenges around news media and digital platforms

7. The digitalization of the media industry has changed the allocation of market
resources and profit making business models. Content licensing between digital platforms
and news media companies is not simply an issue around business negotiation, but also
influenced by interaction effects of various policies, including industrial policy on the
development of journalism, Intellectual Property policy and national digital policy.
Concerns around content licensing go beyond competition issues. By observing public
policy in a global context, it can be found that in recent years, governments worldwide have
paid close attention to the impacts of global digital platforms on their domestic industries
and social development. Many governments have proposed reforms of existing laws and
launched inquires into the affected industries in order to ensure that domestic businesses
can compete and cooperate on a level playing field with large multinational companies.

8. In Chinese Taipei, the following problems have been encountered by the news
media industry:

1. Ascommercial benefits generated from news content are shared disproportionately
between digital platforms and news businesses, this contributes to a situation where
news media companies, as content producers, are unable to sustain themselves with
limited revenue to create original and quality news content. The industry has called
on government to increase support for the industry.

2. Transparency concerns around advertising revenue of digital platforms have
increased difficulties for news media companies to obtain such information, which
is used as the base to calculate a share that they are entitled to receive.

3. There is a lack of mutual communication channels between digital platforms and
news media businesses when digital platforms have power to unilaterally build and
change their recommendation systems in terms of news presentation.

4. Algorithms used on digital platforms can manipulate news content in various forms
and even impair media independence. They can also indirectly contribute to a rapid
spread of poor quality news and misinformation, creating an environment harmful
for the sustainability of professional news websites with quality content.

2 Digital Media and Marketing Association, “Taiwan Digital Advertising Statistics Report 20207,
https://drive.google.com/file/d/INBD7qcEpjVhL 9el E8yOgeUOE98PhL WV wi/view, last visited on 12
October, 2021.

NEWS MEDIA AND DIGITAL PLATFORMS — NOTE BY CHINESE TAIPEI
Unclassified


https://drive.google.com/file/d/1NBD7qcEpjVhL9eIE8yOgeU0E98PhLWVw/view

4 | DAF/COMP/WD(2021)75

3. Interplay of news media businesses and digital platforms

9. Both digital platforms and news media businesses are in a symbiotic relationship.
The former relies on the content produced by news media businesses to capture its users’
attention, and then monetize web traffic through advertising services. The latter increases
its content exposure through platforms’ traffic and share advertising revenue with platform
operators. Arguably, each seek mutual benefit and complement each other.

3.1. Revenue decline in the news media industry

10. To understand why the rise of digital platforms has led to a revenue decline for
news media is challenging. In terms of news websites, there are two possible explanations.
One is that the decline is associated with decreased web traffic, which subsequently
compromise advertisers’ incentives to purchase advertising services offered by news
websites. The other is that the number of paid subscribers has decreased as media
consumption habits change. Even if the revenue decline in respect of internet business
mainly comes from a reduction of advertising revenue, a further study is needed to ascertain
whether the lost advertising revenue for news media has shifted exclusively to digital
platforms, or if it has been shared with websites operated by other content providers.

3.2. The impact of digital platforms on media independence

11. The common business models in online news media include advertising revenue
and subscription fees paid by members. In a case where news media can share content-
related advertising revenue generated from digital platforms, or even if such revenue
becomes the main income source for news media, specific concerns on media independence
may arise. For example, has the interaction between digital platforms and news media
businesses been influenced by digital platforms’ financial contributions? And can such
contributions be considered as a quid pro quo for media independence?

4. Government’s responses to issues relating to digital platforms

12. Fostering an environment where large digital platforms and domestic industries can
collectively thrive involves various issues covered by different policies. They include
polices concerning the development of culture and creative industries, news media
industry, fair competition, taxation, protection of intellectual property and overall digital
infrastructure development. To promote a coexistence of domestic industries and large
digital platforms, a taskforce was established in 2021. It was convened by the Executive
Yuan® to gather relevant governmental departments together, which include the National
Communications Commission (NCC)*, Intellectual Property Office under the Ministry of
Economic Affairs, the Ministry of Culture® and the Fair Trade Commission (hereinafter

3 Executive Yuan is the highest administrative organ in Chinese Taipei.

4 The National Communications Commission is a regulatory agency for the telecommunications and
broadcasting industries. Its missions involve public interest matters, which include safeguarding rights to
which news industries are entitled, ensuring sustainable development of local journalism, and promoting
quality in news content.

5 The Ministry of Culture’s mandate includes planning, guidance, rewarding and promotion of the
publishing industry and print media.
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referred to as CTFTC). The goal of this taskforce is to understand how other countries
tackle these issues while exploring approaches applicable to the local context.

13. This multi-departmental taskforce has reached a conclusion on the allocation of
responsibilities. Recently, the NCC and the Ministry of Culture have launched a series of
public consultations to collect views from associations relevant to news media and other
stakeholders to get a full picture of current cooperation models between news media
businesses and digital platforms. The CTFTC is required to study the application of the
Fair Trade Act, particularly cartel provisions on collective bargaining, exceptions and
exemptions and procedural and substantial considerations in its enforcement.

5. Implications for competition policy and enforcement

14. The CTFTC is an independent authority with a role to enforce the Fair Trade Act
(FTA). Its mission appears different to those of other regulatory agencies, which focus on
development of industrial policies and the promotion of industrial development. As the
resolution of the issues associated with content licensing and payment negotiation between
news media and digital platforms require interagency coordination, the CTFTC should first
consider its role in the process of business negotiation between news companies and digital
platforms. The CTFTC needs to determine whether a competition agency can intervene in
a negotiation process for the use of news content between news media and digital platforms
and whether a revenue decline in news media that can be attributable to digital platforms
could justify the CTFTC’s investigation.

15. News media is undoubtedly a content industry. In the digital era, media companies
endeavor to undertake digital transformation. At the same time, they also seek opportunities
to bargain about revenue sharing with digital platforms. Both parties in the negotiation
process need to take into account respective operational efficiencies and dynamics of
market competition. The government should avoid very hands-on approaches to protect
news media, which may conversely erode fairness and impede the growth of media firms.
Furthermore, over-enforcement can create overdependence on digital platforms, enabling
digital platforms to become a must-have channel for news distribution.

16. Subject to the enforcement powers under the FTA, the CTFTC may step in under
the following scenarios: (1) to grant a cartel exemption under the cartel provisions to allow
news media businesses to collectively negotiate with digital platforms; (2) to launch an
investigation under the provisions on dominance abuse into a case where a digital platform
allegedly forces news media businesses to accept unfair licensing terms by refusing or
postponing the negotiation, or removing URLSs of news content.

5.1. Approval for cartel exemption

17. Acrticle 15 of the FTA prohibits enterprises from engaging in any concerted action
unless the CTFTC grants a specific exemption, which meets the criteria of any of eight
statutory categories, and is found beneficial to the economy as a whole and in the interests
of the public at large. The term “concerted action” (i.e. cartel) is defined as where
enterprises at the same production and/or marketing stage jointly engage in any conduct
through contract, agreement or any other form of mutual understanding, which would affect
the market function of production or trade in goods or supply and demand of service®.

6 Article 14 of the FTA provides that “Concerted action as defined under the FTA, means competition
enterprises at the same production and/or marketing stage, by means of contract, agreement or any other
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18. As noted above, in addition to specific criteria based on each of the listed exemption
categories, cartel exemption will be granted when it is “beneficial to the economy as a
whole” (overall economic benefits) and “in the interests of the public” (public interest).
The term “overall economic benefits” suggests that the benefits resulting from cartel
exemption should go beyond the parties involved. An application of cartel exemption needs
to ensure that such positive effects, including economic benefits can be shared with the
trading counterparts and the general public in a reasonable way. The term “public interest”
encompasses economic efficiency and other non-economic interest.

19. The CTFTC may approve concerted action if the following tests are satisfied: (1)
whether implementation of the proposed concerted action is beneficial to the economy as
awhole and in the interests of the public; and (2) whether restrictions imposed by the parties
in the concerted action on market competition is essential and proportionate to the
achievement of the above-mentioned overall positive effects.

20. The CTFTC will consider the nature of the proposed concerted action and its type,
market power of the parties involved, and the impact of the concerted action on other
competitors that do not engage in concerted action. On top of all these factors, the CTFTC
needs to evaluate the impact of its approval on overall economic benefits and the public
interest. Where it is necessary, the CTFTC can impose conditions and time limits when it
approves an exemption. Exemptions are generally limited to 5 years. The parties involved
can file a written application for extension with justifications. Applications should be filed
no later than 3 to 6 months prior to the expiry date, and each extension period cannot exceed
5 years'.

21. In the news industry, if news media businesses attempt to jointly negotiate with
large digital platforms to increase their bargaining power for revenue sharing, under the
proviso of Paragraph 1, Article 15 of the FTA, they can apply for an exemption collectively,
or their business associations can submit an application on their behalf. As discussed above,
the CTFTC will review the proposed cartel exemption, and grant an authorization if it meets
statutory requirements.

5.2. Abuse of dominance

22. The FTA contains specific provisions prohibiting abuse of dominance. According
to the legal requirements of these provisions, the possession of market power or monopoly
power itself is not considered unlawful. The FTA only prohibits a misuse of market power
or monopoly power, which aims to impede or exclude competition and strengthen market

form of mutual understanding, jointly determine the price, quantity, technology, products, facilities, trading
counterparts or trading territory with respect to such goods and services, or any other behavior that mutually
restricts business activities, resulting in an impact on the market function with respect of production or trade
in goods or supply and demand of service.”

7 Article 16 of the FTA provides that “The competent authority may impose conditions or undertakings in
the approval it grants pursuant to the provisions of the preceding article. The approval shall specify a time
limit not exceeding five years. The enterprises involved may, with justification, file a written application
for an extension thereof with the competent authority within three to six months prior to the expiration of
such period; provided, however, that the term of each extension shall not exceed five years.”
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position. A violation of Article 98 or Article 20° of the FTA can occur if a firm misuses its
dominance or superior market position through any of the following conduct: unfairly
preventing other businesses from competition; improperly setting prices of goods or
services; giving a trading counterpart preferential treatment without justification, or
engaging in other anticompetitive conduct, including boycotting, differentiated treatment,
and unjustified vertical restraints.

23. If a digital platform operator misuses its superior or dominant market position in
the process of negotiating with news media companies, such abuse of market power may
violate the FTA. A situation where a digital platform with substantial market power
requests news media businesses to accept unfair licensing terms by means of refusal to
negotiate, negotiation postponement, or removal of news URLS is one such example. This
can trigger the CTFTC’s investigation to examine whether the digital platform’s behavior
represents a misuse of market power in violation of Article 9 or Article 20 of the FTA.

5.3. Sector inquiries into digital platforms

24, In response to high market concentration in the digital platform services sector, in
July 2021, the CTFTC established a “taskforce for sector inquiries into large multinational
digital platforms”. This taskforce aims to broadly collect information with regard to the
impact of these large multinational digital platforms on competition in domestic markets,
and identify any conduct with potential anticompetitive effects, or any unfair business
practices.

25. For interactions between news media businesses and digital platforms, the CTFTC
will launch an inquiry into print media companies, news content providers and digital
platform operators. The inquiry is designed to gather the following information: the level
of digitalization in the news industry; how news media businesses cooperate with digital
platforms and the degree of dependence on digital platforms. The inquiry results will help
the CTFTC gain a better understanding of competition dynamics in the digital platforms
markets, and then enable it to pinpoint potential concerns around the anti-competitive
practices and unfair competition in the relevant markets.

8 Article 9 of the FTA provides that “Monopolistic enterprises shall not engage in any one of the following
conducts:

1. directly or indirectly prevent any other enterprises from competing by unfair means;

2. improperly set, maintain or change the price for goods or the remuneration for services;

3. make a trading counterpart give preferential treatment without justification; or

4. other abusive conducts by its market power.”

® Article 20 of the FTA provides that “No enterprise shall engage in any of the following acts that is likely
to restrain competition:

1. causing another enterprise to discontinue supply, purchase or other business transactions with a particular
enterprise for the purpose of injuring such particular enterprise;

2. treating another enterprise discriminatively without justification;

3. preventing competitors from participating or engaging in competition by inducement with low price, or
other improper means;

4. causing another enterprise to refrain from competing in price, or to take part in a merger, concerted action,
or vertical restriction by coercion, inducement with interest, or other improper means;

5. imposing improper restrictions on its trading counterparts' business activity as part of the requirements
for trade engagement.”
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6. Conclusion

26. The government recognizes the importance and complex relationships of news and
journalism in the contemporary media environment. The issues between news media and
digital platforms are closely related to the development of culture and creative industries,
news media industry, fair competition, taxation, protection of intellectual property and
overall digital infrastructure development. Chinese Taipei has set up a multi-departmental
taskforce to seek a much more comprehensive approach, which is appropriate to address
issues within the local context.

27. As an independent agency, the CTFTC’s mission is to maintain market order and
competition rather than directly step in to business negotiations to create a revenue sharing
mechanism between businesses. The CTFTC should not directly intervene in industry
restructuring or revenue redistribution. From a pro-competitive perspective, efficient prices
will be established by the market forces of supply and demand in most cases. That is, prices
will rely on negotiated outcomes between individual businesses and platforms.

28. The CTFTC may take actions in the following scenarios: (1) where news media
businesses file an application to the CTFTC for an ex-ante cartel exemption of a collective
bargaining measure; (2) where a digital platform operator refuses to negotiate or postpone
negotiating with news media company in the process of negotiation. In the latter scenario,
the CTFTC will look further into whether the digital platform’s behavior constitutes a
misuse of market power in violation of the FTA.
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Economic analysis and evidence in abuse cases

— Contribution from Chinese Taipei —

1. This paper presents economic tools and evidence used by the competition agency
in Chinese Taipei, the Fair Trade Commission (hereinafter referred to as the “CTFTC”) to
analyze the abuse of market power in practice. It illustrates the CTFTC’s empirical
knowledge and experience with a recent predatory pricing case.

1. A brief overview of economic analysis for predatory pricing
1.1. Theory of predatory pricing

2. In more general economic terms, predatory pricing is defined as a dominant firm’s
conduct in setting a product’s price below its marginal cost of production with the aim of
excluding competitors in a relevant market. By doing so, the dominant firm can drive
equally or more efficient competitors out of the market, or deter potential competitors from
entering into the market, and then charge a monopoly price for the product in question.
Predatory pricing entails the following features:

e Predator’s negative profit, or loss, in the short run

As individual firms® strength, scale, and operational costs will vary, prices set by
each firm in a relevant market can also be varied. Prices based on a respective firm’s
conditions and powers suggest the existence of price competition, under which
individual firms’> short-term profits are not necessarily positive. In contrast, a firm
employing a predatory pricing strategy will certainly have a negative short-term
profit.

e Predatory pricing needs to be implemented by a firm with the ability to
subsequently raise prices

Successful predation requires the predator to be able to recoup short-term losses
with future gains. In other words, the possession of substantial market power is a
precondition for a firm that engages in predatory pricing. Another implementation
condition of predatory pricing is that there are high barriers to entry in the relevant
market where the predator operates. Only if a firm has substantial market power,
can it expel competitors from the market and regain profits to an extent
compensating it for the losses resulting from price reductions.

e Rivals are likely to be excluded by predatory pricing

Predatory pricing strategies employed by a firm with market power will be
considered to have the intent of excluding rivals.

e Below-cost pricing signifies that a firm with market power engages in predatory
pricing

Below-cost pricing is the most salient feature of predatory pricing, which is also a
major approach of examining predatory pricing claims.
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3. Regarding how to determine predatory pricing, it is mainly established through two
tests, i.e. the price-cost test and the recoupment test. First, the price-cost test will be used
to find whether a product price is indeed below its cost. When it is found that the price is
below its own cost, then it is necessary to run the recoupment test. Pricing is only
considered predatory if it satisfies conditions set out in both tests.

e Price-cost test: This is used to examine whether sale prices offered by the predator
is below its costs. Generally, a firm is free to set prices based on its own market
conditions, characteristics of products or services, its costs and profit margins. In a
case where the firm decides to reduce prices, such price cuts can be deemed as
normal business practice to compete with the respective prices of rivals.
Nonetheless, these prices should not be lower than the firm’s costs, leading to
economic losses. Below-cost prices may indicate that the firm is attempting to
exclude its competitors by charging low prices instead of pursing profits.

e Recoupment test: This is used to ascertain whether a firm is able to limit or prevent
competition and subsequently earn excess profits to recoup losses incurred after
engaging in predatory pricing. If it is impossible for the firm to recoup or be
compensated for such losses, this type of pricing behavior will not be considered a
rational strategy and is unlikely to harm consumer welfare.

2. Cost measures to analyze predatory pricing

4. With regard to the term ‘cost’ used in the price-cost analysis, marginal cost (MC) is
argued to be an ideal cost measure in the economic theory of predatory pricing. However, MC
is not easy to measure and calculate in practice. Some scholars thus advocate for different cost
measures as a practical proxy for MC, for example the average variable cost (AVC), average
avoidable cost (AAC), average incremental cost (AIC) or average cost (AC).

5. Areeda and Turner (1975) proposed that short-term marginal cost could be used to
determine a predatory pricel. They identified the following sections through three cost
curves: A section, P>AC; B section, AC>P>AVC; C section, P<MC (see Figure 1).

! Areeda & Turner (1975), Predatory Pricing and Related Practices Under Section 2 of the Sherman Act,
Harvard Law Review, Vol. 88, pp. 697-733.
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Figure 1. Cost curves

P
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6. Areeda and Turner concluded that any price set by a firm in either A or B section
is not predatory. Predatory pricing will only be established if the price falls into section C.

e Any price reduction in section A will not exclude an equally efficient competitor
from the market. As the price approaches MC, it is presumed to enhance the
efficiency of resource allocation.

o While price reduction in section B is likely to exclude equally efficient
competitors from the market, such price reductions can increase output and improve
consumer welfare.

e Price reduction in section C is likely to exclude equally efficient competitors from
the market, and consumers may benefit from lower prices. However, the increase
in consumer welfare is derived from a change in producer surplus. Such pricing
strategies further deviate prices from MC, which leads to inefficiency in production
and resource allocation. Setting prices below MC are therefore considered as
predatory pricing.

7. As information required to measure MC, AAC or AIC cannot be found in most
businesses’ financial reports, AVC is used by the CTFTC as a proxy for the price-cost test
in practice.

8. The number of predatory pricing cases considered by the CTFTC is limited. In
recent years, since the cable TV industry was deregulated to allow individual cable TV
operators to provide services across multiple areas, then-current operators in their former
designated areas chose to offer (unjustified) low prices as inducements, or employ
predatory pricing strategies to strengthen their market positions or exclude new entrants
from entering their geographic markets. As a result, issues on predatory pricing arose due
to these incumbent operators’ reactions to the policy change. A case involving alleged
predation below illustrates the relevant statutory provisions and the CTFTC’s analysis of
predatory pricing.
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3. Case examples

3.1. Provisions of the Fair Trade Act and its Enforcement Rules on predatory
pricing

9. Depending on a predator’s market power, predatory pricing may be subject to
different provisions of the Fair Trade Act (FTA). If the predator is deemed as a
‘monopolistic enterprise’ under the FTA, Paragraph 2 of Article 9 of the FTA prohibits it
from improperly setting, maintaining or adjusting product prices or service fees, including
engaging in predatory pricing.

10. In the case where a firm has a market share of 15% or more?, but has yet to reach
monopoly thresholds, its pricing may be subject to Paragraph 3 of Article 20 of the FTA.
This provision provides that ‘“No enterprise shall engage in any of the following acts that is
likely to restrain competition: ... 3. preventing competitors from participating or engaging
in competition by inducement with low price, or other improper means.” According to the
legislative intent, this provision is designed to protect market competition by prohibiting a
firm with some degree of market power from improperly undercutting or impeding
competition, which may not constitute a violation of predatory pricing, but still have anti-
competitive effects.

11.  According to Article 27 of the Enforcement Rules of the FTA, the ‘low price
inducement’ under Paragraph 3 of Article 20 of the FTA refers to the offering of prices
below costs or being inappropriate so as to hinder competition or prevent competitors from
participating in the market. In determining whether the ‘low price inducement’ is likely to
restrain competition, the following factors can be considered: (1) the intent and purposes
of the party(ies) engaging in the conduct; (2) market position; (3) market structure; (4) the
characteristics of the goods or services offered by the party(ies); and (5) the impact
resulting from implementing such restrictions on market competition. The legislative intent
indicates that the cost measure for ‘low price inducement’ is based on AVC, with some
exceptions where AAC, AIC or the cost of goods purchased may be applicable in markets
with specific structures or industrial characteristics.

3.2. The cable TV industry in Chinese Taipei

12. In 2012, the National Communications Commission (NCC) announced and
implemented policy to lift geographic restrictions in the cable TV industry by consolidating
the designated operating areas from 51 to 22, delineated using primary administrative
divisions, i.e. municipalities, counties and cities. This policy allowed and enabled
incumbent operators and new operators to provide services beyond their previous operating
areas, which were otherwise dominated by one or two operators prior to the policy change.
Following implementation of the new policy, the levels of competition particularly in
Taipei City, New Taipei City, Kaohsiung City and Changhua County became more intense
with a growing number of new entrants and operators providing services in multiple areas.
The incumbent operators and new entrants competed for subscribers in operating areas with
aggressive price-cutting strategies. The CTFTC’s enforcement statistics from 2013 to 2021,
shows that it has received a total of ten cases involving predatory pricing complaints, of
which three cases ended with the Commission’s decisions to impose penalties. Seven cases

2 The 1267" Commissioners’ meeting on February 17, 2016 concluded that ‘with regard to vertical non-
price restraints under Article 20 of the Fair Trade Act, any firm that imposes such restraints will be presumed
to have no market power if its market share is less than 15%, and accordingly the restraints will be unlikely

to limit competition.’
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closed with non-infringement decisions, that is, no finding of any violation of the FTA.
This paper illustrated the CTFTC’s enforcement experience with alleged predatory pricing
against Yeong Jia Leh Cable TV Co., Ltd (YJL).

13. Before DigiDom Cable TV Co., Ltd (DCTV) started operating in the districts of
Xinzhuang, Wugu and Taishan in May 2015, YJL was the only cable TV operator in these
areas. The CTFTC received a complaint from DCTV, alleging that YJL offered DCTV’s
subscribers an annual plan at a zero price from July 2016. Data to June 2017 showed the
number of households with cable TV subscriptions as 125,352 households for YJL and
19,324 households for DCTV, which respectively constituted 86% and 14% market share.

4. Product market definition and economic analysis

14. Both parties involved in the case were cable TV operators. To further examine
whether emerging media services could be a substitute for cable TV services, for example
Multimedia on Demand services provided by cable TV providers and Chunghwa Telecom
company (the largest telecommunication company in Chinese Taipei), and other over-the-
top media services, such as YouTube, Netflix and iQiyi, the CTFTC outsourced a consumer
survey on perceived substitutability of cable TV, MOD and other media services in 2016.

15. The survey results showed that the number of viewers through cable TV systems
dominated over other media distribution channels, accounting for 70.7% of total
respondents. This was followed by 12.7% of the respondents who accessed services
through digital TV broadcasting platforms. MOD was the third most common channel,
accounting for 10.9% of respondents. The remaining respondents reported using OTT
services, which 5.0% were accessing free internet-based platforms offering free
audiovisual services and 0.7% were accessing internet-based platforms charging
subscription fees for audiovisual services. Noticeably, only 1.7% of respondents reported
that they switched from one distribution channel to another in the most recent year.

16. A questionnaire was used in the survey to implement a SSNIP (small but significant
and non-transitory increase in price) test by means of an empirical tool, i.e. critical loss
analysis. The sample size for the survey was 1,090, of which 771 respondents were cable
TV subscribers. Having asked about the distribution channels used by respondents, the
survey then asked what respondents would have done had the fees for cable TV services
been 10% higher. The results (see Table 1 below) revealed that 565 respondents said they
would remain connected to cable TV systems, and 206 respondents said they would turn to
other audiovisual service providers, including MOD and OTT. The estimate of actual loss
is 26.72% (206/771*100%=26.72%).

17. Furthermore, the data showed that the average operating profit margin for domestic
cable TV operators was 15.84%. According to the figure, the critical loss was estimated to
be 38.70% (10% / (10%+15.84%) = 38.7%). As the actual loss (26.72%) was smaller than
the critical loss (38.70%), a product market could be defined for cable TV businesses in
this case.
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Table 1. SSNIP test used to define a relevant market against the candidate market - cable TV in

2016

Unit: number of respondents, %

Sample
size

1090

Viewers Unchanged Switched to other distribution channels after the price Actual Operating
of cable after the price increase loss profit
v Increase Total = MOD | Internet - Digital TV Not margin
based broadcasting watching
platforms v
771 565 | 206 114 38 37 17 | 26.72% 15.84%

Critical
loss

38.70%

4.1. Price-cost test

18. In this case, the CTFTC mainly adopted the price-cost test to examine whether
YJL’s zero-price offer could be considered predatory. To compare the price at issue with
its related costs, the CTFTC used AVC (average variable cost), which in economics refers
to costs that change when output changes. Variable costs for a cable TV operator would
include total costs dependent on the number of subscribing households. Based on YJL’s
financial reports and the numbers of subscribing households, Table 2 below lists annual
numbers of three major operating costs and subscribing households from 2006 to 2016,
which were also used to calculate the correlation coefficients between individual operating
costs and the number of subscribing households. As a result, estimates of YJL’s correlation
coefficients between ‘license fees for copyrighted programs’, ‘installation and maintenance
costs for subscribers’ and ‘transmission costs of programs’, and ‘the number of subscribing
households’ were 0.9485, 0.5110 and 0.0234 respectively.

Table 2. Annual numbers of YJL’s operating costs and subscribing households from 2006 to 2016

Unit: household, NTD

Year Number of License fees for Installation and Transmission Monthly AVC per
subscribing copyrighted maintenance costs costs of household
households A programs for subscribers programs (B+C)/A/12
B C D
2006 90,954 222,661,000 50,374,000 107,947,000 250
2007 96,267 282,163,000 44,747,000 116,910,000 283
2008 123,354 325,323,000 59,551,000 128,600,000 260
2009 153,374 388,009,000 81,403,000 153,544,000 255
2010 160,031 438,024,000 97,764,000 132,826,000 279
2011 163,256 449,909,000 102,823,000 102,537,000 282
2012 150,148 444,164,000 112,907,000 99,861,000 309
2013 144,049 429,039,000 147,959,000 103,004,000 334
2014 144,424 419,902,000 183,933,000 105,511,000 348
2015 145,837 425,376,000 214,392,000 99,708,000 366
2016 143,978 431,820,000 200,973,000 86,208,000 366
Correlation 0.9485 0.5110
coefficient
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19. Table 2 shows a highly positive correlation between ‘license fees for copyrighted
programs’ and the number of subscribing households. YJL also confirmed that the
calculation of license fees for copyrighted programs was based on the actual number of
subscribing households. Installation and maintenance costs included running costs, such as
outsourcing, fuel consumption and consumable materials. These costs partly reflected
movements in the number of subscribing households. As such, ‘license fees for copyrighted
programs’ and ‘installation and maintenance costs for subscribers’ were categorized as
parts of YJL’s variable costs.

20. Given that the correlation coefficient between ‘transmission costs of programs’ and
the number of subscribing households was 0.234, indicating a weak correlation, they were
not included in YJL’s variable costs. The CTFTC then used the data on ‘license fees for
copyrighted programs’ and ‘installation and maintenance costs for subscribers’ to calculate
monthly AVC per household for YJL. These amounted to NTD 366 each month.

21. Furthermore, the CTFTC’s investigation found that YJL charged NTD 500 per
month for basic cable packages earlier in 2016, and DCTV offered discounted package
deals from NTD 193 to NTD 386 per month. After considering YJL’s below-cost pricing
strategies and relevant evidence, the Commissioned concluded that YJL’s free annual
offering for DCTV’s subscribers constituted predatory pricing in violation of the FTA as
the offerings were evidently lower than DCTV’s discounted prices, and incommensurate
with the calculated monthly AVC for YLJ (NTD 366).

4.2. Factors for consideration in non-infringement decisions

22. Setting prices to a level below a firm’s own costs i not necessarily considered
predatory. Low prices, even at below-cost can sometimes reflect legitimate business
choices in a competitive market. The following pricing strategies are generally determined
legal by the CTFTC in most cases, for example, short-term promotional pricing; low prices
charged by a multiproduct firm for only one type of product; a price war among rival
companies, and seasonal discounts or price reduction in response to economic fluctuations.

23. From 2013 to 2021, the CTFTC investigated ten cases concerning predatory pricing
in the cable TV industry, of which seven cases came to non-infringement decisions. The
factors taken into account in the seven cases included (but were not limited to):

o Where the number of consumers who switched services to the firm that engaged in
predatory pricing was very low. Such pricing strategies would not likely give rise
to anti-competitive concerns.

o Where a new entrant in question offers short-term promotions at cheap prices to
enter a new market. Its pricing strategy aimed to gain market share and get a
foothold in the market, rather than excluded competitors from the market, which
would not limit or distort market competition.

o Where the alleged predatory pricing strategies implemented by the firm in question
targeted its current subscribers instead of subscribers of its competitors. Moreover,
the discounted prices at issue were comparable with competitors’ promotional
prices. No evidence showed the intent to prevent competitors from participating in
competition.
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5. Conclusion

24. One way to analyze and determine whether a firm is engaging in predatory pricing
is to compare its prices with its costs. However, it is difficult to obtain data on marginal
cost (MC). In practice, the CTFTC often uses ‘average variable cost’ (AVC) as a proxy for
MC. When using AVC, it is important to differentiate fixed costs and variable costs by
requesting the firm in question to submit internal documents for examination. In addition
to internal documents, the CTFTC can use ‘correlation coefficients’ to measure and
examine how strong a relationship is between each cost and the number of products/users
at issue.

25. In Chinese Taipei, since regulatory restrictions on operating areas were removed in
the cable TV industry, more businesses have decided to operate beyond their designated
areas and enter into multiple geographical markets. Such a phenomenon brought a surge of
competitive pressure for new entrants and existing firms, both offering promotional prices
to retain current subscribers and attract new subscribers. In this context, several complaints
pertinent to predatory pricing were filed with the CTFTC. When investigating alleged
violations, the CTFTC first defined the cable TV product market by using surveys in critical
loss analysis, and applied the price-cost test to determine whether the price at issue was
predatory. In the price-cost test, the CTFTC identified variable costs of the cable TV
operator through calculating correlation coefficients between each cost and the number of
subscribing households.
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