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WTO

2019 WORKSHOP FOR HEADS OF INVESTIGATING AUTHORITIES
21-22 NOVEMBER 2019

Thursday, 21 November 2019

09.45-10.00 hrs

Registration

Topics

10.00-13.00 hrs
(Room E)

Attendance to the AD Committee's Working
Group on Implementation

13.00 - 15.00 hrs

Lunch Break

15.00 - 15.15 hrs

Opening Remarks

15.15 - 15.45 hrs
(Room S3)

Trade Remedies: State of Play

- Presentation by the Secretariat

15.45 - 17.15 hrs
(Room S3)

15.45 - 16.30 hrs: Presentations
16.30 - 17.15 hrs: Q&A and discussion

Pre-filing interaction with the Domestic
Industry*

Moderator:
- Mr Victor Manuel Aguilar Pérez (Mexico)

Presenters:

- Ms Maria Valeria Raiteri (Argentina)

- Ms Zarina Khetagurova / Mr Viadimir Ilichev
(Eurasian Economic Commission)

- Mr Ahmet Cetinkayis / Mr Murat Goren
(Turkey)

Friday, 22 November 2019

09.45-11.15 hrs
(Room S3)

09.45 - 10.30 hrs: Presentations
10.30 - 11.15 hrs: Q&A and discussion

Administrative, Arbitral and Judicial Review
under Article 13 of the ADA *

Moderator:
- Mr Meluleki Babane Nzimande (South Africa)

Presenters:

- Mr Dale Seymour (Australia)

- Mr Mithileshwar Thakur (India)

- Mr Jeffrey Ian Kessler (United States)

11.15-11.30 hrs

Tea/ Coffee

* Attendance will be limited to only registered officials from Investigating Authorities.




01 November 2019

11.30 - 13.00 hrs
(Room S3)

11.30 - 12.15 hrs: Presentations
12.15 - 13.00 hrs: Q&A and discussion

Lesser Duty & Public interest in AD
proceedings*

Moderator:
- Ibrahim EISeginy (Egypt)

Presenters:

- Ms Amanda Athayde Linhares Martins Rivera
(Brazil)

- Mr Jean Bédard (Canada)

- Mr Leopoldo Rubinacci (European Union)

13.00 - 15.00 hrs

Lunch

15.00 - 16.30 hrs
(Room S3)

15.00 - 15.30 hrs: Presentations
15.30 - 16.30 hrs: Q&A and discussion

Challenges related to resources & training,
obtaining and retaining personnel with
technical expertise*

Moderator:
- Mr Diego Alonso Fuentes Lomparte (Peru)

Presenters:

- Mr Benlin Yu (China)

- Ms Eloisa Rosario Fernandez De Le Luque
(Colombia)

16.30 - 16.45 hrs

Tea/Coffee

16.45 - 17.15 Capacity building for developing Members and
(Room S3) expectations from the Secretariat *

- Presentation by the Secretariat
17.15-17.30 Wrap-up session & evaluation of the workshop
(Room S3)




-

WTO
2019 WORKSHOP FOR HEADS OF INVESTIGATING AUTHORITIES
21-22 November 2019

OUTLINE OF ISSUES

. PRE-FILING INTERACTION WITH THE DOMESTIC INDUSTRY

Who initiates the first contact? Do you inform the domestic producers about the use of trade
remedies?

Do you require legal representation in your contact with the domestic industry? Do you interact
with lawyers, consultants, associations representing the domestic producers?

How do you interact with SMEs? Do you provide any special assistance to SMEs?
What kind of assistance do you provide to potential complainants?

oDo you organize any training activities for domestic producers to explain their
responsibilities and information requirements in an application?

o Do you provide any written guidelines for domestic producers?
= If yes, are those written guidelines publicly available or only upon request?

Do you provide written forms/questionnaires for domestic producers which can be used to
prepare an application?

Do you provide any assistance to the domestic producers when they are preparing the
application file? If yes, what kind of assistance do you provide?

Do you work with the draft complaints? Is it possible for your domestic producers to receive
comments on their draft application before submitting it formally? Do you provide informal
green light to your domestic producers to file the application?

Do you explain the weaknesses in the draft application?

II. ADMINISTRATIVE, ARBITRAL AND JUDICIAL REVIEW UNDER ARTICLE 13 OF THE

A

A

DA
. Internal review mechanisms
Do you maintain some form of internal review mechanism for anti-dumping actions, such as a
hearing officer?
olIf so, is that mechanism within your investigating authority or separate from it; in
either case is its independence secured and how?
What type of issues can that mechanism consider? Is its remit limited to procedural issues or

may it also consider questions of substance?

Are there rules regarding when recourse can be had to such a mechanism?

» Are rulings of the mechanism binding or advisory only?

>
>
>

Is recourse to the mechanism required before recourse can be had to judicial review
(exhaustion of administrative remedies)

Does the review mechanism provide participatory rights to interested parties?
Is the mechanism paper-based or are oral and/or public hearings conducted?

What happens following a ruling of such mechanism? Is the authority obliged to terminate

measures/annul or modify findings, or re-investigate parts of/the whole of the investigation?
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B. Judicial review mechanisms

YV V V V

Do you maintain a judicial, administrative or arbitral or other review mechanism with the
power to review the actions of your investigating authority?

Is the mechanism a court of general jurisdiction or is it a specialized body of limited
jurisdiction, such as one focusing just on international trade, customs or tax matters?

oIf it is a court of general jurisdiction, are there specialist judges within those courts who
focus on AD matters?

Is there both a first and second level of judicial review (Appeal Court, etc.), and if so to what
court?

Can your courts base their findings on WTO or other treaty law, or are they restricted to the
application of national legislation (direct/indirect effect)?

What types of actions/determinations can be reviewed by the mechanism, and when?

oMust a party wait until there is a final determination in order to lodge an application for
judicial review?

o Or may it hear interlocutory challenges during the pendency of a proceeding?

o Are preliminary determinations immediately reviewable?

o Are initiation/non-initiation decisions reviewable?

Are there certain types of decisions that are non-reviewable, in theory or in practice?

What persons have standing to request the review of a decision of the investigating
authorities?

o Is standing limited to interested parties in the investigation?

o Do parties that did not participate in the investigation but could have qualified as interested
parties have standing?

o Do exporting countries have standing?

Does the court have access to information submitted to the investigating authority on a
confidential basis?

o If so, is such access automatic or available only on request?

o Do the parties or their representatives have access to such confidential information?

What standard of review does the court apply to determinations of law and of fact?

What happens to the proceeding/measure during the course of any judicial review proceeding?
How long does a (first-instance) judicial review typically take?

Implementation of court decisions

o Does the court have the power to annul actions of the authority? Can it for example direct
termination of the measures?

o Or does the court rather remand the matter to the authority for a re-determination?
o If the court has remand authority, how does it exercise review over re-determinations?

o Does the court have the power to award damages or other compensation to interested
parties?

Use of the judicial review mechanism

o How often has a decision of the investigating authority been reviewed by the courts?
o What proportion of determinations is reviewed by the courts?

o What types of issues have been reviewed?

o Are applications for review more often brought by exporters/importers, or by the
domestic industry?
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o What share of applications for judicial review result in findings of error by the authority?

o Can the awards/decisions of a first-instance judicial review be appealed and before what
court?

o Is such appellate review limited to issues of law and what is the standard of review?
o What is the time-period for such an appeal to be decided?

o Is application of the first-instance court decision suspended during the course of the appeal?

III. LESSER DUTY & PUBLIC INTEREST IN AD PROCEEDINGS

A. General questions

» To what extent does your government make use of the discretion provided by Article 9.17?

> Is your exercise of this discretion limited to not imposing duties/imposing a lesser duty, or do
you also exercise it in other ways?

> Are there objectives or guidelines for the exercise of such discretion, or not? Who exercises any
such discretion?

» Must the exercise of such discretion be explained? Is it subject to review?

B. Public interest

> Do you apply some form of public interest test?
0If so, do you do so in all cases, or upon request, or otherwise in selected situations?

o If you apply such a test, are there criteria governing the interests to be taken into account
(economic interests, other public policy interests, foreign policy, development)?

» Who makes the public interest determination?

> What types of actions can be taken on the basis of public interest (non-imposition, lower duties,
changed form of duties, undertakings, reduced duration, exclusion of products/exporters,
suspension)?

> At what stage(s) in the proceedings do you make any public interest determination (initiation,
preliminary, final, post-final, reviews)?

> Are there formal proceedings associated with public interest, and if so, how are they initiated,
who can participate, how do you collect information, do you make disclosure, do you issue
statements of reasons?

» Is any public interest determination subject to administrative or judicial review?

C. Lesser Duty

> Do you apply a lesser duty rule? If so, is its application mandatory, and does it apply in all
situations (e.g. in cases of non-cooperation)?

» Do you have criteria governing application of the rule? At what stage in the proceedings do you
apply the lesser duty mechanism (preliminary, final, reviews, undertakings)?

» Is a non-injurious price/injury margin subject to subsequent review?
» Who performs the lesser duty examination?

» What basis do you use (cost + profit, prices from undumped sources, pre-dumping prices, price
underselling), and why?

O If you use cost + profit, what issues emerge in the determination (e.g. which producers'
prices do you use, how do you address multiple models, how do you determine an amount
for profit)?
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o If you use the prices for undumped imports, how do you choose the source, and determine
whether those prices are affected by the dumping?

Do you use a country-wide or exporter specific injury margin?

>

» Do you calculate injury margins for non-cooperating exporters?

» How do you collect information, and to what extent do you disclose it to interested parties?
>

Are your determinations subject to administrative or judicial review?

IV. CHALLENGES RELATED TO RESOURCES & TRAINING, OBTAINING AND RETAINING
PERSONNEL WITH TECHNICAL EXPERTISE

e Do you systematically provide training to new comers in your IA? If so, how do you do it? Do

you, for instance, have a set of tools available for training purposes or do you provide your

training on an ad hoc basis?

e Do you provide "on the job training" to new comers? How long does it take for a junior

investigator to be able to assume full responsibility for an investigation?

e Do your investigators specialize in AD, CVD or SG investigations? Do you have a rotation
system in between teams/units that deal with these different types of investigations? If so, do
you find such rotation useful?

e Is it a challenge for your IA to keep your trained/experienced investigators within the IA? Do
they tend to quit the IA and go into consulting or join another government agency?

e Does the structure of your IA allow your staff to fulfil its career objectives, including vertical
movements in the hierarchy? Does this pose any problem in your system? In other words, does

it so happen that your experienced investigators come to a stage where they cannot fulfil their

career ambitions by staying in the IA and therefore prefer to join other agencies or other units
within the same agency where the IA is placed?
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