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¥ Vikram Chand, ‘Exit Charges for Migrating Individuals and Companies: Comparative and Tax Treaty
Analysis’, 67 Bulletin for International Taxation 4/5 (2013), pp.1-20, H 2.

* Ministry of Finance Japan. Brochure on FY2015 Japan Tax Reform (Tokyo: Ministry of Finance
Japan, 2015), & 15.

® European Commission. Report of expert group on Ways to tackle cross-border tax obstacles facing
individuals within the EU (Luxembourg: European Union, 2015), K 9.

© R R LLIF BT L IR BRI AE RS BTG 2 B (R f(k#E 2017 4 OECD FR&VHIAES 13 15RE5 S
H > —RMER GRS SRR ARE N ERX AR E ZE(ER -

"JW.J. de Kort, ‘Levy upon Emigration of a Substantial Participation Holder: an Infringement of
Article 13 of the OECD Model Convention?’, 31 Intertax 3 (2003), pp.102-106, K 104.
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¥ Bruno Gouthiere, ‘France: Exit Tax for Wealthy Individuals’, 38 International Tax Journal 1 (2012),
pp.9-10, H 9.

% Vikram Chand, “Exit Charges for Migrating Individuals and Companies: Comparative and Tax Treaty
Analysis’, 67 Bulletin for International Taxation 4/5 (2013), pp.1-20, & 5.

10 %1411 ECJ, 11 March 2004, Case C-9/02 Hughes de Lasteyrie du Saillant v. Ministere de /’Economie,
des Finances et de I/ 'Industrie ZEF3 K 2 7R BB AR AR 2.

10



=~ e Z HEY

MR EGHE T s 2 19 ECHM el ip e - #4100 E 1 F s B e e PR EE
B TAE > SN N B 2RI HIRHE it LT 1 o i FE FR A S R S
7Y 19 K - BIRRERAtA %R T B e LURBRATISR 2 EEE AR - 256 —
FRRERAR - LR IR b e iy SR BIOM R - P55k B (League of Nations)iH
thEF e R ERA - DG —BAY - Witk OECD RRILETIE - HlE
—FHA A EFEA( T 1% OECD FREVFIA) - 25 2ERA M 3000 (HA% 2 EiEH

e - B S R L B e OECD #R4viiiAm UN gy AditE o

H iR AT s R A o £ H Y Ry B PR EERA - (RIBFER R E - &
GBI R IR & B BINVARRR » (HRXFBINAR 2 2R i Z IR - DAHECR
IS EIRIR I %4 - R E ATt R EERR A — > — RPFRE
A2 R 0 TR R T @B IR AR S e AR W - RS T
) — T G BIRRTE - I 5 & Y B ERAS A R PR AR T A 15 % AT 1SR A = 40
RSZEER] TR ) — T EREBERTR - T GRS BIRRI R Z IR ST (L - B
BB G A B AT T (ERR I - IR SR (R B 1B & (G ey B P it
PR S SR bR S AR BT =T LU -

1 Brian J. Amold, International Tax Primer, 3rd (Alphen aan den Rijn: Kluwer Law International,
2016), H 140.

12 Ekkehart Reimer and Alexander Rust, eds., Klaus Vogel on Double Taxation Conventions, 4th
(Alphen aan den Rijn: Kluwer Law International, 2015), H 19.

13 Brian J. Amold, International Tax Primer, 3rd (Alphen aan den Rijn: Kluwer Law International,
2016), H 135. UN fR&THIA R SCK 2% i1 OECD FR 4T A bR SRR SRAH L - W8 £ 28 SRAER
e E 52 7 BRI REAE UN R N2 22 fR&# /) » Brian J. Arnold, International Tax Primer,
3rd (Alphen aan den Rijn: Kluwer Law International, 2016), & 141.

14 Ekkehart Reimer and Alexander Rust, eds., Klaus Vogel on Double Taxation Conventions, 4th
(Alphen aan den Rijn: Kluwer Law International, 2015), & 23.

!> Brian J. Arnold, International Tax Primer, 3rd (Alphen aan den Rijn: Kluwer Law International,
2016), H 154.
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1° Brian J. Arnold, International Tax Primer, 3rd (Alphen aan den Rijn: Kluwer Law International,
2016), H 144-145.

" OECD, ‘news release: Tax treaties: update to OECD Model Tax Convention released’, (18
December 2017), Retrieved from: http://www.oecd.org/tax/treaties/tax-treaties-2017-update-to-oecd-
model-tax-convention-released.htm.
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23 Katia Cejie, ‘Emigration Taxes - Several Questions, Few Answers: From Lasteyrie to National Grid
Indus and beyond’, 40 Intertax 6/7 (2012), pp.382-399, K 385.

24 Ekkehart Reimer and Alexander Rust, eds., Klaus Vogel on Double Taxation Conventions, 4th
(Alphen aan den Rijn: Kluwer Law International, 2015), & 158-162.
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% Markus Seiler, ‘Exit Taxation Arising from a Deemed Disposal of Shares’, 67 Bulletin for
International Taxation 11 (2013), pp.580-583, & 583.

272017 4 OECD fR&JFALE 1 65T FE55 58 £ -
% 2017 4 OECD FRAVEIALE 1 6a FEEE 59 4 -

14



Rule, SAAR) » Hrfe il Ko BEBERTE » DNEAS A S HilRE FH 2 S [ (& 5 oy ke
ABEAC BT ISHR ™ -

H RRIER P05 SRR R 7 B AR 1 0 < 1B FH R (% - B e E R 4 th 4 iR&y 7%
N#J(Vienna Convention on the Law of Treaties) o {{¢#B 4t AN RLTENLYER 26 %
AR 8E. 2 fR& AR ST (pacta sunt servanda) JF A1 » 415R—IHER P97 )1l SRS HE
B2 B F 77 E RSO R 2 &5 58 > TR b fErse e - e OB e - (2
% 29 fRinhE £ 2 HAVHIELPPT) R LB I T RBERR e < @A - AIFRAERE
(R o LA > — TR B {77 1 i FH 45 SR (87 28 2 [ A SRS ik i I A 5 5 RELSE 177 E AR
SE o T FERERR % BN R B R i > 3 > » BRI R B R N e A > IR Bl
SRR < B i A A 2 N B v I e 2 &5 A - RIIATR R HA S R E A B

i o

=t

OECD :ARLUfH B & N BT ig — e RS (3 & 53 Z fii (trailing
tax) Ry B > BRHAER A el SRS A 2 B 2 FH T2 AR - AEZ IR T - He
HERE AR EEES T BERE BRI — SR AR B & R B
E7 > BN EIERNRE s BEEMER M EX SRS > RS
fii o 2RI BB EERAR Z I - 3% B IR Ry he 7y B H M ERX B ATe & ZE(E
- (ISR L R F (B A B RGE S 13 R 5 e RMEKR
Ziftte ZRE GBI T ZJEER - B EERE (B AR) - BERE 28R
FORENILAZBRASATRE » B LA > LI ) B R 2 A B AR 17 2 18 FH 28 2 465
o LB o ILIER R R e B R R -

292017 4 OECD FR&YHIALS 1 (REEFES 69 4 -

¥ 2017 4% OECD MISTHIAS 1 FREERESS 70 BL RS T4 B -

S B FTE ER EEAE 5 TSRS R Bl B S 2 s B e gy -
%22017 4 OECD FR&YHIALS 1 (RaEREs 74 5

15



{EBESER (exit tax) Z SRR & E 2R E 284 R - BT R (R B &K
BIEEE S I — 2B - (B ATSE Z SRR B ek G B
TES 13 (R5 5 TR HE R B i TR (E R Z SEFAEFT - B LA S R
T - 52 BREPEARCHREREHEZ KRBTSR
Al 1B Ry BAPIRF PR SRR 15 e < B SRR B RH A fn e A AT I A B T

= ~ Wk e SHRE (treaty override)

s i R R AR e SR D EC IR AL AR e SHEE &
G BIFHAR Ih e 25 > N BESEREHE T A2 B = e A

AEBNESRESN S CHE T SRR E T 285 - mB2E L
ao R REIR 2R ST IEEASE 13 fREE - HabR e s & X Z s
s R A HERE - T G4 BIRY S a TRE h e < e B o] TH LR T B EE
JEEE S BE - BEREGR N BE R BRI - B - (e[S (B (B ABD A
FER G TS B IR R » KGR EEERIT - 28I S RF R A SR 7 e %
Ry o S8 e LB ER A IR TR IR B B ER A - DRI S5 B R e (B (8 AL AL
FEFEIRFEEE FEATRRRIR - LA SR [F bR S AL - w8 Ry LRSS A B HY E B R
Z IR IR E AR B AR IR KA (R — B fEl T R Z s >
Ll B E RN 2 SRR N GBI ERR R e 2575 > iR R Ei

175 (treaty override) ** -

BIITAE (treaty override) i H (iE —EIREEEIEEE IERE - BEE T HEA
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%% Luc de Broe, ‘General Report, The tax treatment of transfer of residence by individuals’, 87b
Cahiers de droit fiscal international (2002), pp.19-78, E 65-66.

3 Ekkehart Reimer and Alexander Rust, eds., Klaus Vogel on Double Taxation Conventions, 4th
(Alphen aan den Rijn: Kluwer Law International, 2015), & 69.
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% Klaus Vogel, ‘Double Tax Treaties and Their Interpretation’, 4 International Tax & Business Lawyer
1 (1986), pp.1-85, & 15.

% Jo&o Victor Guedes Santos, ‘Interpretative Treaty Override, Breach of Confidence and the Gradual
Erosion of the Importance of Tax Treaties’, 69 Bulletin for International Taxation 1 (2015), pp.17-28,

H 19.

% Carla De Pietro, ‘Tax Treaty Override and the Need for Coordination between Legal Systems:
Safeguarding the Effectiveness of International Law’, 7 World Tax Journal 1 (2015), pp.73-97, E 75.

% Hoge Raad, 16 January 2015, 13/05247, BNB 2015/64.

%9 Case summary on Netherlands - Case 13/05247, 16 January 2015, accessed on 15 July 2018 from
online.ibfd.org/kbase at https://online.ibfd.org/collections/ttcls/printversion/pdf/cl_nl_2015-01-16_1-
summary.pdf.
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2 B ERERR, © -

E

B ABTAERFRTRAGE AR o B8R Z BB I R 12 AT BRI A e o B2
MHATAE < 215 - EHEHE AT ¢
(1) NEESRR RN B R B R & Al — 2GR RS &) R i & £
o AMFERBABEEEGmLEEE Z e -
(2) kg 2 rfa — TS B BRI E  (BRARIBAERE RE > sZ P aafiing
rorficks 8 ARG L) -
(3) WA Bt EAHAR A E S 2(L)FRAUE R AHRBERE S - frRafe i 2 E &
T2 MR ER R E AR AR EEE S T
(4) Z PR B e RS R fer B (3 I R R (0 B 2R 2 E A EHERA -
H AR BE R Z BB S D BT R & B 0y 2 EhalEkes -

+

S Z 0 B ABEae Ry Fa =P BlE S i A 28 S fo TIPS e Rl B2 i - RELRSE 1
2B WA EEY o fosAb AR R E R A —E R BIR (o H
B BRI A Y BEBSEENE > WHARN S R EES

*0 “Insofar as the provisions of this Convention do not provide otherwise, property and the income shall
only be taxed in the State in which the person, to whom such property belongs, or who derives such
income, has his residence.”

* Eric C.C.M. Kemmeren, “Chapter 28: Netherlands: Exit Taxation of a Substantial Shareholder: Tax
Treaty Override?”, in: Eric C.C.M. Kemmeren et al., eds., Tax Treaty Case Law around the Globe
2016 (Amsterdam: International Bureau of Fiscal Documentation, 2017), pp. 321-354, H 325-328.
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THERR® > BEHIFTIS BT 2 R B T BB R A R RO R > R
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(Z)REFE 2012 SRR AR AR

AREGHRAE A FAEFEEE S R BRI - (S IR R BN
% MR —FIEEEBEREEEE S 7 SN AR e S E Em R ES
RLIE (tie-breaker rule)RIEGERIJEIE(EE @ EEER HNAHEFEZE LR —H
Fa oy BEITERM ERX G ATS - BIERZ TR ABESTR - B EE R
R BN 2 R B B A B B P B 2 S R I R A S R

JF#5 Tradehold X El{# R IRa IL B LN AEE T BR8P B 2 1%
ERREATE] « [REME—EEGNHF AT 100% 2 Fifk - 2002 47 H 2 H » JH
SERENE > HEREFGHEEREGN  BREEHE A& ZBEREMH R
(place of effective management)s& & Sy B AR 2 - ({H5 P 7 FEL I A B AH A I i B B
JE R (8 K e (tie-breaker rule) - JRERIAN PR rEIRE(ER > RELHER

*2 f5il41 Hoge Raad, 20 February 2009, 42701, BNB 2009/260 (concerning the Netherlands-Belgium
Tax Treaty) and Hoge Raad, 20 February 2009, 07/12314, BNB 2009/262 (concerning the
Netherlands-United Kingdom Tax Treaty).

*® Carla De Pietro, ‘Tax Treaty Override and the Need for Coordination between Legal Systems:
Safeguarding the Effectiveness of International Law’, 7 World Tax Journal 1 (2015), pp.73-97, & 85-
86.

* Markus Seiler, ‘Exit Taxation Arising from a Deemed Disposal of Shares’, 67 Bulletin for
International Taxation 11 (2013), pp.580-583, & 582.

%5 ZA: SCA, 8 May 2012, C:SARS v. Tradehold Limited, (132/11) [2012] ZASCA 61.

“® Ernest Mazansky, ‘South Africa’s Exit Charge Overridden by the Luxembourg-South Africa Income
and Capital Tax Treaty (1998)’, 66 Bulletin for International Taxation 7 (2012), pp.374-376, H 374.
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% PRATHE T (alienation) , RIS EEFTAERE 2SI - SR EE RS
FE R AR B o IS A RS > B LUEZ RE N - &N SIREZ
PR E R FE T ERR R R AZ ZIPR A -

A e Abe A 2 Rt 2 B - MR IR AR - emiAbeRon -
5 13 555 4 THMUERTE " IEGE ) TE(RER IR A SRR o B Re 2 H Ry HEE
e s A RN B EFTA R E 2B - SRR e e
HE > PR B3RS A N AZEAHEH - RS EEEFHREH R 2EAE
2R o BIVSEFRE » AHRERRR RS Y (B AR R -

EEENE > MAHEE R R E A EOIEE - MRS ARG AR TE R
BRI B RN R S B E H R EE R ATAl—H - MER RS R IREE
F o A wosy > FIER AR E G RBERNUZ R R N e N R R 2l
BAEIFEEES T (RIERIFEEALEINTES 13 (k5 4 HHE - Mg
BN EE X B FTie Z ERI HE BB AR LR - B S i s B e B AT — H
PRy LR o R ESS TR fop e PR 4 SR AR T (T

*" “Gains from the alienation of any property other than that referred to in paragraphs 1, 2 and 3, shall
be taxable only in the Contracting State of which the alienator is a resident.”

* ZA: SCA, 8 May 2012, C:SARS v. Tradehold Limited, (132/11) [2012] ZASCA 61, £ 23 45 26
Ez.

* Ernest Mazansky, ‘South Africa’s Exit Charge Overridden by the Luxembourg-South Africa Income
and Capital Tax Treaty (1998)’, 66 Bulletin for International Taxation 7 (2012), pp.374-376, K 375.
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ERE o BYHIREIEERE . - i OECD 2017 F{EIERLTHEIAL » EAT
To SCRHE Ry RRIR R R HE e (SAAR) Z BESSERS ] » (EL (% DARZ 228 FH R ARG o o2
i PGSR AL T2 R AiTie -
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AL RECEERR T E sR A HE T BC4S 2R - 2R A1 A A I Sl It i 2 K [
EERZ ERIE TR R E 2 55 o B RS Rk 2 1o b R IR = AR
FIRAT L > A (B B S st L s IR PR EAS [5] S A% - LRSS 17 728 FH 368 04 e
M > (ERHRE 7 e B LA Ry & B S FEA B (At i — TR ] i SEELHEE -

% Anuschka Bakker and Sander Kloosterhof, eds., Tax Risk Management: From Risk to Opportunity
(Amsterdam: International Bureau of Fiscal Documentation, 2010), & 244.

*! Larisa Gerzova and Oana Popa, ‘Compatibility of Domestic Anti-Avoidance Measures with Tax
Treaties’, 53 European Taxation 9 (2013), pp.420-425,  420.
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()3 25 R AR
WIBATAL AT > SRR FT 2 2 M s SRR SRR 3BT OECD fR&VH
ARG 23 (R ZAEHNAER - BRI REE SR 25 R A fohaie e DUMER -

{5 OECD F&ysi A5 25 (555 3 TEMUE - 4rdyBSE T 2 ERIEZC T H
B Tohad LA T An] DR AR i FH AEAS o aE AT i i 2 PRI e e % - /I AT A Bk pd

" 2017 4 OECD RAUFEA: 23 HRERES 4.1 P - 55 4.2 PLSH 15 WRERESs 1214 P2 -

>3 Katia Cejie, ‘Emigration Taxes - Several Questions, Few Answers: From Lasteyrie to National Grid
Indus and beyond’, 40 Intertax 6/7 (2012), pp.382-399, H 389.
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> Organization for Economic Cooperation and Development. Manual on Effective Mutual Agreement
Procedures (Paris: OECD, 2007), H 9-10.

% Katia Cejie, ‘Emigration Taxes - Several Questions, Few Answers: From Lasteyrie to National Grid
Indus and beyond’, 40 Intertax 6/7 (2012), pp.382-399, & 389.
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U[lf

“Where an individual who ceases to be a resident of a Contracting
State, and immediately thereafter becomes a resident of the other
Contracting State, is treated for the purposes of taxation in the
first-mentioned State as having alienated a property and is taxed in
that State by reason thereof, the individual may elect to be treated
for purposes of taxation in the other State as if the individual had,
immediately before becoming a resident of that State, sold and
repurchased the property for an amount equal to its fair market
value at that time. However, this provision shall not apply to
property any gain from which arising, immediately before the
individual became a resident of that other State, may be taxed in

that other State nor to immovable property situated in a third State.”

(B8 —HAANHE -G BIEER 5 57 HheRN R 7 &
NBIfEER - BRI BIE R IR H AYREZ B 2R R
HE M NIRRT - FRFO T G <Y BERIE H /Y > B 2N
TR Ry I B R L5 46 & B SR 3 A — & HH B DA i
GEREA TR E - ZRMHE% 3 AR NBC R T 6 VB E (£
FAI—Z - M5 G SRR B 5% & B 2 A aR i B
IIRE = BES  AHEREAEHLZ )

(V) E £ B (A B R SR AR AR
PRAT AR T HUS A Z R TT 3 - & (BN st 5 B AT aR U R

> Convention between the Government of Canada and the Government of the Grand Duchy of
Luxembourg for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with respect
to Taxes on Income and on Capital (1999).
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L% P (step-up) J7 2 B SRR - BIVR B SR BIRAEINE - BB IMR T
L% 7 (step-up) » 4B AR BT 2 S S8 5% 73 EL I P 8 (1
IS > FEE L I -

FE T fe (2 A BRI 2 AR S B B R e R e B ERAS > (BB AR
B LR i - HIRNERS > 5750 RS A B R R

AR o BEESIRIGR R - iR A AR EE - MIETE
FEEEES - MZEERENAS R B aETE TIREEE - IEHh - BE5RE
xR B A BT i (o A R 7 2 5 AT AR (R 5 A R R AR A 38 A 2 AR T
Fo > ZEEIFRIGRUE - BB Z 8 P IR Y A — R AR SR 38 2 2 BUS MR &R R
Epizk

75 R E T B R L FR AR A DU B e B 3 > M R S
TR o] RAHRRR ST

Article 13.5

In the case of an individual who has been a resident of a
Contracting State during a period of at least two years and has
become a resident of the other Contracting State, paragraph 4 shall
not affect the right of the first-mentioned State to tax, in
accordance with its domestic law, the individual in respect of any
increase in the value of shares and other participations in

companies or partnerships resident in the first-mentioned State

% Luc de Broe, ‘General Report, The tax treatment of transfer of residence by individuals’, 87b
Cahiers de droit fiscal international (2002), pp.19-78, E 59-60.

> Convention between the Kingdom of Sweden and the Federal Republic of Germany for the
Avoidance of Double Taxation with respect to the Taxes on Income and Capital as well as on
Inheritances and Gifts, and Concerning Mutual Administrative Assistance in Tax Matters (1992).
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accrued up to the change of residence, or in respect of gains from
the alienation of such assets derived by such person within the first

five years after the change of residence.

(f—BE RN —HHNEEEEREZE 2 FLLERERR A
FGRBIEERE - ArEGEAZE 4 HRERS - SR
HEIRARE » &% B AN R fE & I 2 2 & EAT
g HANFFA Z A S By B HA 2 B A 2 (E{E 2
mapin > BISNEEEERR L 5 SN > sz B AN
AT B EFTIERS Z FTiSafiE - )

Article 23.1.(b).(bb)

In the case of a resident of the Federal Republic of Germany, tax

shall be determined as follows:

(b) Subject to the provisions of German tax law regarding credit
for foreign tax, there shall be allowed as a credit against German
income and corporation tax payable in respect of the following
items of income arising in Sweden the Swedish tax paid under the

law of Sweden and in accordance with this Convention on: ...

(bb) gains taxable in Sweden according to the second sentence of

paragraph 1 of Article 13 and paragraph 5 of Article 13;...

(fief i BEARIR 2 13 1R 5E 5 MU E 1Sl — (SR E (LA FTsaiis -
T8 B A L B B Z R A - (RIB PSS A B AR e L 1
AR S X IR AR - )

Article 23.2.(b)
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In the case of a resident of Sweden, double taxation shall be

avoided as follows:

(b) Where a resident of Sweden, who has previously been a
resident of the Federal Republic of Germany, derives gains from
the alienation of property which has been taxed in the Federal
Republic of Germany in accordance with paragraph 5 of Article
13, then Sweden shall allow as a deduction from its tax on such
gains an amount equal to the tax paid on such gains in the Federal
Republic of Germany, including any tax imposed on capital
appreciation upon the change of residence. Such deduction shall
not, however, exceed that part of the Swedish tax, as computed
before the deduction is given, which is attributable to the gains

from the alienation.

(11 —Hi S SR TR S TR RS (L7 (ERURIZSE 13 (5R5E 5 IHEk
HFT SRR - T L [E] TP L P 4 R R B AH & 2 Bk
B SR B Z R S S s Frak (R IR 2R - B
A PRI S A 3 st AT ER R BT 3% W 5 5 P TR 4
Z I A ER o)

-

(F0) B R AL AR AR

FH BB R £ (AR BT Z A s A o RAEE S LINA R - BIOERE AT
IxER Z B > DUMPRINIZERBESE A T B 2 R - ILRERR R
IR A > B ER A H 50 Ry B R R PRI O B (B AR I EEEsE R - &
5 LA T SRR  SRB RN A o DUT DAIISEAHIRE R BlaReA -

% |_uc de Broe, ‘General Report, The tax treatment of transfer of residence by individuals’, 87b Cahiers
de droit fiscal international (2002), pp.19-78, E 63.
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— WA o AE N K B BCRELAS 17 1E 5 7 LA B S TR B85 USRS (step-up)
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2017 £ OECD {ZIEFEEIFEAH] » B SR AUAE 75 155 S < A A
TEZ R 2 VS5 o SR R 2 EEE A B R E 2 28 KA
= A 1R E R ROR R -

HEMAPREELLIS 26 (RATISZE L T REURESTIFRAT ) REIFREZ EHH
B RIEIRA > GBS N ESFRGEBS o RIBEDMIRETES
455 31 ik T IRGIBIREAIEEHZ H BN Q2 R HV SR 5 TR A ZIBE
B ZEMEZ, - BAE THROLFEESTER ) BOEFEN - HAER
FENFRYZBRIT B R RISCCTFAS - MREZ H VAR YR SS Rk

®1 Subdivision C 126(2.21) of Income Tax Act.

MR B BRI IZEA LAY S 2 REEE - AN BHEEFTEEIRAN 2 R B3 R 4 Nl 2
HI#E - R Subdivision C 126(2.21) of Income Tax Act

% Luc de Broe, ‘General Report, The tax treatment of transfer of residence by individuals’, 87b Cahiers
de droit fiscal international (2002), pp.19-78, & 63. ifi /7, Geoffrey J.R. Dyer and James Yager,
‘Canada, The tax treatment of transfer of residence by individuals’, 87a Cahiers de droit fiscal
international (2002), pp.191-208, K 196.

% Bob Michel, ‘Anti-Avoidance and Tax Treaty Override: Pacta Sunt Servata?’, 53 European Taxation
9 (2013), pp.414-419, H 418-419.

% Bob Michel, ‘Anti-Avoidance and Tax Treaty Override: Pacta Sunt Servata?’, 53 European Taxation
9 (2013), pp.414-419, H 417.
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% David S. Jonas and Thomas N. Saunders, *The Object and Purpose of a Treaty: Three Interpretive
Methods’, 43 Vanderbilt Journal of Transnational Law 3 (2010), pp.565-609, H 581.

%" Bob Michel, Anti-Avoidance and Tax Treaty Override: Pacta Sunt Servata?’, 53 European Taxation
9 (2013), pp.414-419, H 418.
%2017 4 OECD %5 1 {fathess 72 Bk -

% Article 13.7 of Convention between the Government of Canada and the Government of the Grand
Duchy of Luxembourg for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion
with respect to Taxes on Income and on Capital (1999).

" Article 13.7 of Agreement between Canada and the Federal Republic of Germany for the Avoidance
of Double Taxation with respect to Taxes on Income and Certain Other Taxes (2001).

" Article X111.5 of Convention between Canada and the United States of America with respect to
Taxes on Income and on Capital (1980) (as amended through 2007).
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"2 Eric C.C.M. Kemmeren, “Chapter 28: Netherlands: Exit Taxation of a Substantial Shareholder: Tax
Treaty Override?”, in: Eric C.C.M. Kemmeren et al., eds., Tax Treaty Case Law around the Globe
2016 (Amsterdam: International Bureau of Fiscal Documentation, 2017), & 321-354.
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33{’

EEEE L /=% (multinational enterprises, MNES) & Fl|FH L CV-BV 45KEFE
S MEE A EI TR CV - Bl & 3= 2] 7 HIl (check-the-box rules) » 3%
CV HASE B 15 R R 15 (non-transparent) B AS® » PEIRFARZ CV 2 I A B
[E156 > SEBIRE R AR > LR HE R B S BB A ML AP TE S8 > R dE™ - 55
A CV FlzmA A EEAREB A > AT BH CV ILARRF A
(recipient) H 17 BT ER 0 > ZA15 48 FH 1o B B 2R AH A T dE - 28 P (R R e e

82

7 Jan Vleggeert, ‘Dutch CV-BV Structures: Starbucks-Style Tax Planning and State Aid Rules’, 70
Bulletin for International Taxation 3 (2016), pp. 173-181, H p.173-174.

8 Jan Vleggeert, ‘Dutch CV-BV Structures: Starbucks-Style Tax Planning and State Aid Rules’, 70
Bulletin for International Taxation 3 (2016), pp. 173-181, H 173-174.

S TR A FI A JENE subpart F U A - SESSEYNERZE R/ 5] (CFC)ARAE 2 i » £:9% Structuring
through the Netherlands 325555 -

 SIBBLEE R 24(0) R A RO BRI - H A RASREL 2017 4E OECD FREVEIAE
L2 fRAHAEL - ZR{aTRE A ECED 2005 4F 7 H 6 H /A (Decree of 6 July 2005, nr. IFZ2005/546M) » /235
BB SEFF CV-BV &if - & REFIEF 22 1B - % CV FiA 2 BV JHMEBRAHERE A IR
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BRIE AN - B BV BN SEMRMERARUESGIATST - 158 FHE R AR R
F- 4\ H] 5 4 (Parent-Subsidiary Directive *) K 1] B £ i F1] 45 5 < (Inetrest and
Royalties Directive™) L BBl 8 5554 B (4 12 53 B HE A1 B0 45 (1 16 SR R 4 7
A 2 EHEERI - BRI B A e B i E 4d4% > 3% BV 1578 F a7 1 B R
LISNEIZR Z R E > P R S B AR T e & 2 #iE -

CV-BV AL EE AT

US Parent

Dutch CV
Rights
Holding Co.

EMEA ASIA/PAC LATAM
Distributors Distributaors Distributors

FE R E:Structuring through the Netherlands:2125E 5

FHEETTEREIRI T B 1P FBERE - [T 1o i o2 A8 1 T 4 17 8 (substantial ) R SE 5 ) - il fer i B
FEEN e RS ERRICNER 2 FrEE R SE) - FERETRENEEZ0E - AifE 2005
£ 7 H 6 HASFEA EAEHEE ARG HENE 2B - 248 Jan Vieggeert, ‘Dutch CV-BV
Structures: Starbucks-Style Tax Planning and State Aid Rules’, 70 Bulletin for International Taxation 3
(2016), pp. 173-181, & 176-178.

% Council Directive 90/435/EEC K %~ f£1F -

% Council Directive 2003/49/EC F; Hif% 7 {£1E -
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% aﬁsﬁgﬁ US Parent Tﬂ%ﬁﬁ%ﬁ US Parent

US LLC

Dutch BV 4

Dutch CV
Rights Holding
Co.

EMEA ASIA/PAC LATAM
Distributors Distributors Distributors

LATAM
Distributors

EMEA
Distributors

ASIA/PAC
Distributors

ERIEE Structuring through the Netherlands:E12:E %
DU AR e R BIE A = ES B (2R R BIONAT A CV-BV SR IEEE) T
FEES MIATHIAR BN - RBONTHBEAR SRS K B LB R T
1 4R A5t -

Simplified Starbucks Netherlands Structure
(Ignores 1percent equity holders: all companies 100 percent indirectly owned by Starbucks Corp.)

Starbucks Coffee International Inc.
(USA)

ERIZR: Edward D. Kleinbard,
‘Through a Latte, Darkly: Starbucks’s
Stateless Income Planning’, 139 Tax
Notes (2013), pp. 1515-1535, H 1522

N.B.: U.S. tax status of Rain
City, Emerald City, Alki LP,
and Dutch companies
uncertain

1 1 Roy-

1 alty

3 Starbucks Coffee EMEA BV 1 alty

1 (Netherlands Intangibles Co.) Starbucks UK
Dutch tax il 1

fiscal union [ — —_ 1
1 1
1

1

i I

Starbucks Coffee Trading SarL 1 | Starbucks Manufacturing EMEA BV 1
(Swiss) (Raw Coffee Beans) : (Netherlands Roasting Distribution) :

|}

8 4% Edward D. Kleinbard, ‘Through a Latte, Darkly: Starbucks’s Stateless Income Planning’, 139
Tax Notes (2013), pp. 1515-1535, B 1522,
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§= P
1 ¥y ?o\f;
Starbucks Coffee
|
EMEA BV | 7%
Ya,
{ (Netherlands) b,an;’y fo,

Green beans SETETAE / Roasted beans

- Starbucks ™
Manufacturing |- Coffee Shops
! EMEA BV (EMEA) Customers
“(Netherlands) _J other products R

other finished Food, tea, cups etc...

products: food, tea,
cups, Frappuccino etc...

Third party
vendors

#HHIZKR - COMMISSION DECISION (EU) 2017/502 of 21 October 2015 on State aid SA.38374 (2014/C ex 2014/NN)

Starbucks Coffee
Trading SARL
(Switzerland)

Starbucks Coffee EMEA BV/( T~ f# Starbucks Coffee BV) &/ E]451E » A farie
HUEFTHEL RIS © Al B— S B4A18° > B Starbucks S AT/ fE
A - Starbucks Coffee BV {4 R » SZAIHER]ET AlKi > RER S B ARR IR
EEwBEET(HER S - | Starbucks Coffee BV Bifaf Biff /&5 ] THILE T E &
(APA)EZE® - Starbucks Manufacturing EMEA BV( % Starbucks Manufacturing
BV)JR By~ w4 te - Hg it SR o 4a (A & T A > 55 a) iz e B 1+ 2
Starbucks Coffee Trading SARL I E 5 & - I ZH{EE @ (KIEEC e EETER
4 » Starbucks Manufacturing BV EiLs i 2T TSCET (E ik (APAV K i HLTE
FERCAER BT TRIEFUEE BT Ak Z A £ -

8 SUEE IHETR A S 20154 10 H 21 H 25 2 E 5 il 5 (Commission Decision (EU)
2017/502 of 21 October 2015 on State aid SA.38374)%¢ 54 E -

o Alki ERE TR R AT > FETEE] AIKIEEE(T A T/E AR > 298 2018 4E 5 F 18 H Jerome
Momsenego Jj/> State Aid and Transfer Pricing SRfE S N A - £ K £ B 58 4\ 5] (Starbucks
International Inc.) 73 Rain City CV K Emerald City CV [ij& CV 45154545 Alki » 2238 Edward D.
Kleinbard, ‘Through a Latte, Darkly: Starbucks’s Stateless Income Planning’, 139 Tax Notes (2013),
pp. 1515-1535, B 1522.

% G BT Z B 2015 4F 10 A 21 H 2 57 2B 5 4 E (Commission Decision (EU)
2017/502 of 21 October 2015 on State aid SA.38374)% 2 E -

¥ BEEMITZR B8 2015 4F 10 A 21 H 2B ZE SN E (Commission Decision (EU)
2017/502 of 21 October 2015 on State aid SA.38374)%F 42 B 255 45 E% -
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~~ CV-BV EHEHERINFTZ B Z BB
(—) BT B GBI #HB) (State Aid)sHE
i ER B {%k45) (Treaty on the Functioning of European Union, TFEU)
% 107 ik - REEEHE TS A PEE - BG BBNS R E AR T
BRI T IR s 85w R A P BB EME B E 51T
Ko DLEETEA Y] - 2014 FEXEMITZ B ( N EEEHZ G) &R
o R S BT S T e (APA)EBHEE A - B R Z &t 2015
10 HEmaadsd iR - B8 R far a5 EE Starbucks Manufacturing BV #5512
TSR E sk (APAVSECATHE TFEU 38 107 fRFTHE 2 BZHHE) - BREASh &
ZoN 0 AR TESCETE 6 (APA)[E & Starbucks Manufacturing BV 457
Alki 7 FEFI| & 80%E % = - H Starbucks Manufacturing BV FtujiiEE . (green
beans) 77 )7 Starbucks Coffee Trading SARL 7 G ZE/NEEIA S & &l
» (af AR 5 (B B JE L A S e RN & kD Starbucks Manufacturing BV 2
BT E G R o g E e o IS Starbucks
Manufacturing BV JE&CH NI S BIFT A 2B - fHoREE e BREE
BRI - RIEEERE GG E  BEEENT 2 TEE 3
TEEOT - EEEEEE M ERE - REF IR Z
GITRESEEREM A CV-BV BUELIEERERENTE 20 - BEETEETE
st (APA)FER B 5 iR (tax ruling) A & (A B EEIERE - RITEECHE

0 CV-BV AT MPRUR N S % 350 2018 ERICIENE + MR BREETY B (SR TS
(GILTI L ERTH A 2 -

O SpEERE S 2015 4F 10 A 15 H# R4S - http://europa.eu/rapid/press-release_IP-15-
5880_en.htm

%2 EREESNTE B¢ 2015 4F 10 A 21 H 2P ZE S8 E (Commission Decision (EU)
2017/502 of 21 October 2015 on State aid SA.38374)%F 449 E -

% SpEERERE S 2015 4F 10 A 15 H# RIS - http://europa.eu/rapid/press-release_IP-15-
5880_en.htm
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o

(Z)BREESCEE S FE > ATAD 11
{4 OECD BEPS fT#atE 4% ey - Frnl2fT8hatE 2 T RS
fic > Z#HE (Neutralising the Effects of Hybrid Mismatch Arrangements) |
EBrEA A 2017 4EE84F ATAD Il {ZIEJF K54 (Anti Tax Avoidance
Directive, ATAD®) » 37 1% 75 BE [ £ F1) FH SR & $& it 22 HE (Hybrid Mismatch
Arrangements) UL BEFRIE 2 TR - ILIE(E N 2RI FIRTIE CV-BV B0
UGS T 2K 2 BER S8R - Hor 55 9a (R o S [0V & & FIC M E (reverse
hybrid - mismatches)#¢17 Foiff B 2% CV-BV GEfEREA A% - WA ESS
F o T HIERL CV K235 s HAt B S BRI 2 FITfSafist -
(=)OECD 2017 F£28E5 T {Ei5E Al (Transfer Pricing Guideline)
il OECD BEPS {78f | et tites  FHIR(THI 12 8 % 10 T 580
ST{E 45 5 B (5 E Al 28 — 24 (Aligning Transfer pricing Outcomes with Value
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