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Asia-Pacific Mini £
Economic Cooperation lplstry of
Foreign Affairs

ANNEX |I. Program
FTAAP Capacity Building Workshop on Intellectual Property
Rights under the 3" REI CBNI

Seoul, Republic of Korea, June 27-28, 2018
= Master of Ceremony & Moderation: Dr. Jinseok Park, Partner of DARAE LAW & IP

DAY 1 (JUNE 27) | Wednesday
9:00 am — 09:30 am | Arrival/Registration/Coffee

(30 mins)
09:30 am —10:00 am | Welcoming Remarks/Photo Session
(30 mins) Mr. Jae Kwon KANG, Director General for International Economic Affairs,

Ministry of Foreign Affairs (MOFA), Republic of Korea

10:00 am —11:15 am | Session I : WTO/TRIPS Agreement and Recent Trends of Global
(1 hour 15 mins) Intellectual Property Issues

The first session will provide introductory framework for both day 1 and day 2
discussions. This session includes an overview on WTO/TRIPS Agreement
structure and its implications. The speakers will touch upon an analysis of
WTO/TRIPS Agreement in view of recent FITAs and emerging global
intellectual property issues in trade-related aspects.

The WTO TRIPS Agreement in the International Intellectual Property
System

Speaker: Mr. Wolf R. Meier-Ewert, Counsellor, Intellectual Property,
Government Procurement and Competition Division. World Trade Organization (WTO)

Recent Trends of Global Intellectual Property Issues
Speaker: Mr. Young-Woo YUN, Head, International Classifications and
Standards Division, World Intellectual Property Organization (WIPO)

General Discussions (Questions & Answers with Participants)
11:15 am—12:30 pm | Session II : Changes in the Intellectual Property Legal Landscape with
(1 hour 15 mins) FTAs

The second session will discuss implications and lessons of FTAs in light of
law revisions on intellectual property issues. The speaker(s) will highlight the
distinctive features and the limitations of intellectual property provisions in
thier FTAs. '

Changes in Intellectual Property Laws after FTAs - Law Revisions and
Implementation

Speaker: Mr. Heetae KIM, Principal Director, Office of Examination Quality
Assurance, Korean Intellectual Property Office (KIPO)

Changes in the IP Legal Landscape with FTAs — Japan’s Case
Speaker: Dr. Nahoko ONO, IP Lawyer, LernerDavid LLP, USA

General Discussions (Questions & Answers with Participants)
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12:30 pm —2:30 pm

Luncheon

2:30 pm —4:00 pm
(1 hour 30 mins)

Session III : WTO/TRIPS-plus Agenda in FTA Negotiations on
Intellectual Property

The third session will discuss WTO/TRIPS-plus agenda in FTA negotiations on
intellectual property, including geographical indications, pharmaceutical
patents, and other emerging and controversial intellectual property issues in
recent FTAs.

The TRIPS Agreement and Free Trade Agreements — Recent Trends
Speaker: Mr. Wolf R. Meier-Ewert, Counsellor, Intellectual Property,
Government Procurement and Competition Division, World Trade
Organization (WTO)

WTO/TRIPS-Plus Agenda in FTA Negotiations on IP— Japan’s Case
Speaker: Dr. Nahoko ONO, IP Lawyer, LernerDavid LLP, USA

General Discussions (Questions & Answers with Participants)

4:00 pm —4:20 pm

Coffee Break

4:20 pm — 5:50 pm
(1 hour 30 mins)

Session IV: Experience Sharing on Preparing and Implementing
Intellectual Property Chapters in FTA

The fourth session will cover the preparation procedures in coordinating and
negotiating intellectual property chapters for FTAs. This session also looks at
post-FTA implementation of an FTA Chapter at domestic level. The speaker(s)
will touch upon some preparatory works for drafting texts and negotiating
provisions on intellectual property as well as consultation with IP stake
holders in FTAs. Examples of domestic implementation of an FTA chapter will
be also presented.

Preparing and Negotiating Intellectual Property Chapter in FTAs
Speaker: Mr. Heetae KIM, Principal Director, Office of Examination Quality
Assurance, Korean Intellectual Property Office (KIPO)

Korea's Preparation and Implementation on FTAs with the USA and
Europe

Speaker: Mr. Chaho JUNG., Professor, SungKyunKwan University (SKKU)
Law School

General Discussions (Questions & Answers by the Participants)

5:50 pm — 8:00 pm

Welcome Dinner (Hosted by Director General of MOFA)
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DAY 2 (JUNE 28)

Thursday

9:00 am —9:30 am

Arrival /Coffee

9:30 am — 11:00 am
(1hour 30 mins)

Session V: Mock Negotiation

The workshop participants will have an opportunity to experience FTA
negotiation through a 'mock negotiation' in the fifth Session. They will be
divided into two groups which will be guided by an instructor in each group.
For 30 minutes, each group will prepare negotiation strategies and the groups
will conduct negotiations for one hour based on their preparations. The topics
of the mock negotiation will be selected from one of the debated issues in FTAs
such as geographical indications or parmaceutical patents.

Instructors:
Dr. Jinseok PARK, Senior Patent Attorney, DARAE Law & IP Group

11:00 am — 11:20 am

Coffee Break

11:20 am — 12:00 pm
(40 mins)

Session VI: Discussions and Sharing Experience of APEC Members
APEC member government officials (KOR, SIN, PER etc.)

The sixth session will be devoted to discussions among participants and
sharing their experiences in the area of intellectual property.

General Discussions (Questions & Answers by Participants)

12:00 pm— 12:30 pm

Session VII: Wrapping Up and Evaluations

12:30 pm — 1:30 pm

Luncheon
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Article OO: Protection of Geographical Indications

1. For the purpose of this Agreement, geographical indications are indications, which
identify a good as originating in the territory of a Party, or a region or locality in that
territory, where a given quality, reputation or other characteristic of the good is essentially
attributable to its geographical origin.

2. With the recognition of the importance of the protection of geographical indications,
both Parties shall protect, in compliance with their respective domestic legislation, the
geographical indications of the other Party registered and/or protected by that other Party,
that fall within the scope of protection stated in Articles 22, 23 and 24 of the TRIPS
Agreement,

[Further to the acceptance of this obligation, both Parties shall not permit the importation,
manufacture and sale of products, in compliance with their respective domestic legislation,
which use such geographical indications of the other Party, unless such products have been
produced in that other Party.]

3. Economy B shall protect the geographical indications listed in Annex 16.4.3 for their
exclusive use in produets originating in Economy A. Economy B shall prohibit the
importation, manufacture and sale of products with such geographical indications, unless
they have been produced in Economy A, in accordance with the applicable law of
Economy A.]

[4. Economy A shall protect the gecgraphical indications listed in Annex 16.4.4 for their
exclusive use in products originating in Economy B. Economy A shall prohibit the
importation, manufacture and sale of products with such geographical indications, unless
they have been produced in Economy B, in accordance with the applicable law of
Economy B.]

{5. Within two years from the entry into force of this Agreement, both Parties shall enter
into consultations to protect additional geographical indications. As a result of these
consultations, both Parties shall protect and/or recognize, under the terms stated in this
Agreement, the geographical indications listed in Annex OO and any additional
geographical indications submitted by the Parties that fall within the scope of protection of
geographical indications set out in Articles 22, 23 and 24 of the TRIPS Agreement.]

Annex 16.4.3

Geographical Indications of Economy A
- OQ (for Ginseng)

Annex 16.4.4

Geographical Indications of Economy B
- OO (for wine and spirits)

- OO (for wine and spirits)

- Q0 (for wine)
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Article O0: Accelerated Examination

1. Each Party shall ensure that, if an invention claimed in the application for a patent is
being worked by any person other than the applicant for the patent in that persen’s
business after the publication of the application, that person or the applicant for the patent
may file a request to the competent authority of the Party that the application be examined
in advance of other applications, in accordance with its laws and regulations.

Where such a request has been filed, the competent authority of the Party shall take the
request into consideration and endeavor to examine the application in advance of other
applications, where appropriate.

[2. Each Party shall ensure that, if an invention claimed in the application for a patent is
deemed necessary to urgently process examination, the applicant for the patent may file a
request to the competent authority of the Party that the application be examined in advance
of other applications, in accordance with its laws and regulations.]

Article OO: Patent Term Adjustment for Delayed Examination

1. (a) Each Party, at the request of the patent owner, shall adjust the term of a patent to
compensate for unreasonable delays that occur in granting the patent. For purposes of this
subparagraph, an unreasonable delay shall at least include a delay in the issuance of the
patent of more than [four years] from the date of filing of the application in the territory of
the Party, or [three years] after a request for examination of the application, whichever is
latep~Periods attributable to actions of the patent applicant need not be included in the
determination of such delayy
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Mock Negotiation for APEC Capacity Building Workshop on
Intellectual Property

Negotiate an “in principle” agreement for the three outstanding provisions of an FTA
Chapter on intellectual property between two Parties (Economies A, B)

90-minutes session

Mumber of participants: 21

1. Introduction

For some countries, even those which are leaders in intellectual property protection and
are a force for international action to address newly emerging intellectual property issues,
the inclusion in a free trade agreement (FT'A) of commitments related to their domestic
legislations does not often figure in their list of negotiation priorites.

Indeed, there may be some countries which do not wish to include provisions for
stronger protection and enforcement of intellectual property since they will be used to
involve comprehensive modifications of the national legislatons on intellectual property
and may result in additional obligations to their national stakeholders.

However, some other countries see the inclusion of such provisions in an FTA as
essential in order to provide assurance that any innovative works and national intellectual
assets be protected through intellectual property rights. These counties also see the FTA
result as an opportunity to cooperatively engage with partner countries on key intellectual
property issues. Indeed, in some countries, intellectual property provisions have become
essential for ratification of an FTA and are seen as the quid pro quo for the expected
economic benefits of that FTA.

Whatever a country’s position, FTAs often already incorporate references to the
intellectual property protection in the preamble, as well as in the intellectual property
chapters with the basis of fundamental principles established by the WTO/TRIPS
Agreement.

Whether or not to go beyond those provisions and deepen the intellectual property
protection commitments in the FTAs is subject to the negotiating partners objectives and
their eventual willingness to do so.
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2. Scenario

You are a member of a negotiating team from one of two Economies (A, B) negotiating 2
FTA Chapter on intellectual property. (see the list below of participants on each team).

Each exonomy has differing economic characteristics, legal frameworks and practices on
intellectual propetty, as set out in the table below. Your team is tesponsible for
negotiating the Intellectual Property Chapter of the FTA.

All areas of the FT'A negotiation are well advanced. The Intellectual Property Negotiating
Group has almost finalized the provisions in the Chapter and agreement has been reached
in several areas on intellectual property issues.

However, three key provisions remain outstanding; the level of protection for
geographical indications; accelerated examination; and patent term adjustment for delayed
examination.

The Intellectual Property Negotiating Group has struggled to find a zone of agreement on
these three provisions that addtess each country’s negotiating goals. Achieving a balance
among the three issues that best represent the interests of the two Parties is the optimum
result.

The objective of the mock negotiation is to reach an agreement “in principle” amongst
the two Parties regarding the scope and strength of these three outstanding provisions in
the FTA’s Intellectual Property Chapter.

Each team will have 30 minutes to prepare for the mock negotiation and another hour to
undertake the negottation. Each team iIs encouraged to designate one person to act as a
lead negotiator during the mock negotiation.
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3. Characteristics of Each Patticipating Economy

Economy A

Economy A is more developed and larger than Economy B. Tts
domestic intellectual property governance framework and
institutions are robust and well-resourced. It has a long history
of negotiating intellectual property provisions as part of its
FTAs.

As the largest economy in the region, with a wide variety of
resources at its disposal, Economy A is involved in many
technical assistance and capacity building projects and can
afford to suppott such activides in its partner’s jurisdiction.

Geographical Indications

Economy A has relatively weak and limited resources of
geographical indications (GIs). Considering passive attitude
towards GIs of the domestic industty in Economy A, its GI
policy gives preference to trademark protection, availing the
owner of a registered trademark a right prevent all third parties,
including Gls tight holders, from using identical or similar
signs, where such use would result in a likelihood of confusion.

Consequently, Economy A wishes to have the GI provisions of
the FTA to merely reaffirm its obligations under the
WTO/TRIPS Agreement. That is, the goal of negotiation of
Fconomy A is just to maintain its commitments on the
protection of geographical indications as set ou in the
WTO/TRIPS Agreement.

Accelerated Examination

Economy A has received a number of complaints mainly from
its pharmaceutical industy for delayed patent examination in
Economy B. On average, the pendency period of patent
examination in Economy B exceeds more than four years,
whcih has severely delayed earlier acquisition of patent rights
and their subsequent enforcermnent. In an effort to address the
challeges, IP stakeholders in Economy A have high hopes that
an accelerated examination scheme will be introduced in
Economy B through a negotiation deal.

Patent Term Adjustment for Delayed Examination

Further, Economy A wishes to set up a scheme to adjust the
term of a patent to compensate for unreasonable examination
delays that occur in granting the patent.
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Economy B
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Economy B is a developing economy with a middle-level GDP.

While it has little experience in negotiating FT'As, Economy B
is in the process of undergoing significant domestic reforms to
prepare it to take advantage of the economic opportunities the
new regional FTA will provide.

Nonetheless, it is suspicious that its FTA partners will use the
intellectual property provisions for protectonist purposes ot to
require harmonization of intellectual property legislation
amongst FTA parties.

Thus, Economy B desires that the obligations under the FTA
do not involve extensive modification of its national legislation,
Economy B is also concerned about taking on significant
commitments on intellectual property given that it has limited
resoutces, capacity and experience at its disposal to implement
such provisions.

At the same time, however, Economy B has a significant
interest in protecting peographical indications for its world
class wines, spirits and local agriculrural prom

etnandeur of Stronger and comprehensive provisions on Gls,
Economy B is often faced with strong opposition from its
negotiating partners to its proposed provisions.

Geographical Indications

Economy B has a strong background in protecting a wide
variety of resources on geographical indications, In particular,
its domestc industry is very vocal about the need to include
binding geographical indication-related provisions in its trade
agreements and that there be some recourse should questions
of nen-compliance be raised. In addition, its legislators demand
that their approval of any final agreement is contingent on the
inclusion of further enhanced geographical indication
obligations in the FTA. The negotiation goal of Economy B
under the FTA mainly focuses on the protection of
geographical indications.

Accelerated Examination

Recent economic development in the region around Economy
B has resulted in a sharp increase in patent filings. At the same
time, this has caused severe delay in patent examination. As a
result, there has been a request mostly from foreign applicants
to reduce the pendency period. Economy B is under some
pressure from overseas stakeholders to address these
challenges in the context of accelerated examination.

The position of Economy B has been to suppozt the domestic
industry and it is a little heisitant to launch a new scheme to
speed up the exmaination process.
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Patent Term Adjustment for Delayed Examination

Given the much delayed examination, Economy B sees some
value in such provisions, but remains skeptical of the long-term
consequences of introducing provisions for patent term
adjustment. They are concerned that such measures will benefit
mostly its overseas partners.

As the potential impacts of the patent term adjustement
obligation proposed by Economy A are unknown, Economy B
wants to mainiain maximum flexibility in terms of the new
requirements this obligation impose on them and ensure that
its sovereignty in patent matters is respected.
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