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' Joseph E. Ritch, THEY'LL MAKE YOU AN OFFER YOU CAN'T REFUSE: A COMPARATIVE
ANALYSIS OF INTERNATIONAL ORGANIZED CRIME, 9 Tulsa J. Comp. & Int'l L. 569, 569 (2002).
2 Lesley Suzanne Bonney, THE PROSECUTION OF SOPHISTICATED URBAN STREET GANGS: A
PROPER APPLICATION OF RICO, 42 Cath. U.L. Rev. 579, 579 (1993).
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4 Regina Menachery Paulose, BEYOND THE CORE: INCORPORATING TRANSNATIONAL
CRIMES INTO THE ROME STATUTE, 21 Cardozo J. Int'l & Comp. L. 77, 93-94 (2012).
5 Andreas Schloenhardt, Fighting Organized Crime in the Asia Pacific Region: New Weapons, Lost Wars,
As1an Journal of International Law, 2, 137-167 (2012).

¢ Regina Menachery Paulose, supra note 4, at 93-94.
7 4 H UNODC #€H : http://www.unodc.org/unodc/en/treaties/CTOC/index.html?ref=menuside °
8 SEEELEPE S EREERAE ¢ http://www.ly.gov.tw/05_orglaw/search/lawView.action?no=20757 °
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 Tom Obokata, The Value of International Law in Combating Transnational Organized Crime in the
Asia-Pacific, Asian Journal of International Law, 7, 39-60 (2017).
10 United Nations Convention Against Transnational Organized Crime (CATOC) Articlel (Statement of
purpose):

The purpose of this Convention is to promote cooperation to prevent and combat transnational
organized crime more effectively.
! Regina Menachery Paulose, supra note 4, at 93-94.
12" Andreas Schloenhardt, supra note 5, at 137-167.
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EEL L 4H A% | (Regional economic integration organization ) 2 o 12
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13 CATOC Article 2 (Use of terms):

For the purposes of this Convention:

(a) “Organized criminal group” shall mean a structured group of three or more persons, existing for
a period of time and acting in concert with the aim of committing one or more serious crimes or offences
established in accordance with this Convention, in order to obtain, directly or indirectly, a financial or
other material benefit;

(b) “Serious crime” shall mean conduct constituting an offence punishable by a maximum
deprivation of liberty of at least four years or a more serious penalty;

(c) “Structured group” shall mean a group that is not randomly formed for the immediate
commission of an offence and that does not need to have formally defined roles for its members,
continuity of its membership or a developed structure;

(d) “Property” shall mean assets of every kind, whether corporeal or incorporeal, movable or
immovable, tangible or intangible, and legal documents or instruments evidencing title to, or interest in,
such assets;

(e) “Proceeds of crime” shall mean any property derived from or obtained, directly or indirectly,
through the commission of an offence;

(f) “Freezing” or “seizure” shall mean temporarily prohibiting the transfer, conversion, disposition
or movement of property or temporarily assuming custody or control of property on the basis of an order
issued by a court or other competent authority;

(g) “Confiscation”, which includes forfeiture where applicable, shall mean the permanent
deprivation of property by order of a court or other competent authority;

(h) “Predicate offence” shall mean any offence as a result of which proceeds have been generated
that may become the subject of an offence as defined in article 6 of this Convention;

(1) “Controlled delivery” shall mean the technique of allowing illicit or suspect consignments to
pass out of, through or into the territory of one or more States, with the knowledge and under the
supervision of their competent authorities, with a view to the investigation of an offence and the
identification of persons involved in the commission of the offence;

(j) “Regional economic integration organization” shall mean an organization constituted by
sovereign States of a given region, to which its member States have transferred competence in respect of
matters governed by this Convention and which has been duly authorized, in accordance with its internal
procedures, to sign, ratify, accept, approve or accede to it; references to “States Parties” under this
Convention shall apply to such organizations within the limits of their competence.

14 See CATOC Article 2 (a).
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15 See CATOC Article 2 (¢)
16 See CATOC Article 2 (b)
17 CATOC Article 3 (Scope of application)

1.This Convention shall apply, except as otherwise stated herein, to the prevention, investigation
and prosecution of:

(a) The offences established in accordance with articles 5, 6, 8 and 23 of this Convention; and

(b) Serious crime as defined in article 2 of this Convention; where the offence is transnational in
nature and involves an organized criminal group.

2.For the purpose of paragraph 1 of this article, an offence is transnational in nature if:

(a) It is committed in more than one State;

(b) It is committed in one State but a substantial part of its preparation, planning, direction or control
takes place in another State;

(c) It is committed in one State but involves an organized criminal group that engages in criminal
activities in more than one State; or

(d) It is commiitted in one State but has substantial effects in another State.
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19 Roger S. Clark, The United Nations Convention Against Transnational Organized Crime, 50 Wayne
L. Rev. 161, 168-170 (2004).
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20 CATOC Article 5 (Criminalization of participation in an organized criminal group)

1.Each State Party shall adopt such legislative and other measures as may be necessary to establish
as criminal offences, when committed intentionally:

(a) Either or both of the following as criminal offences distinct from those involving the attempt or
completion of the criminal activity:

(1) Agreeing with one or more other persons to commit a serious crime for a purpose relating directly
or indirectly to the obtaining of a financial or other material benefit and, where required by domestic law,
involving an act undertaken by one of the participants in furtherance of the agreement or involving an
organized criminal group;

(i1) Conduct by a person who, with knowledge of either the aim and general criminal activity of an
organized criminal group or its intention to commit the crimes in question, takes an active part in:

a. Criminal activities of the organized criminal group;

b. Other activities of the organized criminal group in the knowledge that his or her participation will
contribute to the achievement of the above described criminal aim;

(b) Organizing, directing, aiding, abetting, facilitating or counselling the commission of serious
crime involving an organized criminal group.

2.The knowledge, intent, aim, purpose or agreement referred to in paragraph 1 of this article may
be inferred from objective factual circumstances.

3.States Parties whose domestic law requires involvement of an organized criminal group for
purposes of the offences established in accordance with paragraph 1 (a) (i) of this article shall ensure that
their domestic law covers all serious crimes involving organized criminal groups. Such States Parties, as
well as States Parties whose domestic law requires an act in furtherance of the agreement for purposes
of the offences established in accordance with paragraph 1 (a) (i) of this article, shall so inform the
Secretary-General of the United Nations at the time of their signature or of deposit of their instrument of
ratification, acceptance or approval of or accession to this Convention.
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2l Roger S. Clark, supra note 19, at 170-172.
22 CATOC Article 6 (Criminalization of the laundering of proceeds of crime)

1.Each State Party shall adopt, in accordance with fundamental principles of its domestic law, such
legislative and other measures as may be necessary to establish as criminal offences, when committed
intentionally:

(a) (1) The conversion or transfer of property, knowing that such property is the proceeds of crime,
for the purpose of concealing or disguising the illicit origin of the property or of helping any person who
is involved in the commission of the predicate offence to evade the legal consequences of his or her
action;

(i) The concealment or disguise of the true nature, source, location, disposition, movement or
ownership of or rights with respect to property, knowing that such property is the proceeds of crime;

(b) Subject to the basic concepts of its legal system:

(1) The acquisition, possession or use of property, knowing, at the time of receipt, that such property
is the proceeds of crime;

(i1) Participation in, association with or conspiracy to commit, attempts to commit and aiding,
abetting, facilitating and counselling the commission of any of the offences established in accordance
with this article.

2.For purposes of implementing or applying paragraph 1 of this article:

(a) Each State Party shall seek to apply paragraph 1 of this article to the widest range of predicate
offences;

(b) Each State Party shall include as predicate offences all serious crime as defined in article 2 of
this Convention and the offences established in accordance with articles 5, 8 and 23 of this Convention.
In the case of States Parties whose legislation sets out a list of specific predicate offences, they shall, at
a minimum, include in such list a comprehensive range of offences associated with organized criminal
groups;

(c) For the purposes of subparagraph (b), predicate offences shall include offences committed both
within and outside the jurisdiction of the State Party in question. However, offences committed outside
the jurisdiction of a State Party shall constitute predicate offences only when the relevant conduct is a
criminal offence under the domestic law of the State where it is committed and would be a criminal
offence under the domestic law of the State Party implementing or applying this article had it been
committed there;

(d) Each State Party shall furnish copies of its laws that give effect to this article and of any
subsequent changes to such laws or a description thereof to the Secretary-General of the United Nations;

(e) If required by fundamental principles of the domestic law of a State Party, it may be provided
that the offences set forth in paragraph 1 of this article do not apply to the persons who committed the
predicate offence;

(f) Knowledge, intent or purpose required as an element of an offence set forth in paragraph 1 of
this article may be inferred from objective factual circumstances.
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25 CATOC Article 8 (Criminalization of corruption)

1.Each State Party shall adopt such legislative and other measures as may be necessary to establish
as criminal offences, when committed intentionally:

(a) The promise, offering or giving to a public official, directly or indirectly, of an undue advantage,
for the official himself or herself or another person or entity, in order that the official act or refrain from
acting in the exercise of his or her official duties;

(b) The solicitation or acceptance by a public official, directly or indirectly, of an undue advantage,
for the official himself or herself or another person or entity, in order that the official act or refrain from
acting in the exercise of his or her official duties.

2.Each State Party shall consider adopting such legislative and other measures as may be necessary
to establish as criminal offences conduct referred to in paragraph 1 of this article involving a foreign
public official or international civil servant. Likewise, each State Party shall consider establishing as
criminal offences other forms of corruption.

3.Each State Party shall also adopt such measures as may be necessary to establish as a criminal
offence participation as an accomplice in an offence established in accordance with this article.

4.For the purposes of paragraph 1 of this article and article 9 of this Convention, “public official”
shall mean a public official or a person who provides a public service as defined in the domestic law and
as applied in the criminal law of the State Party in which the person in question performs that function.
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2 Id.
27 CATOC Article 23 (Criminalization of obstruction of justice)

Each State Party shall adopt such legislative and other measures as may be necessary to establish as
criminal offences, when committed intentionally:

(a) The use of physical force, threats or intimidation or the promise, offering or giving of an undue
advantage to induce false testimony or to interfere in the giving of testimony or the production of
evidence in a proceeding in relation to the commission of offences covered by this Convention;

(b) The use of physical force, threats or intimidation to interfere with the exercise of official duties
by a justice or law enforcement official in relation to the commission of offences covered by this
Convention. Nothing in this subparagraph shall prejudice the right of States Parties to have legislation
that protects other categories of public officials.

28 CATOC Article 10 (Liability of legal persons)

1.Each State Party shall adopt such measures as may be necessary, consistent with its legal principles,
to establish the liability of legal persons for participation in serious crimes involving an organized
criminal group and for the offences established in accordance with articles 5, 6, 8 and 23 of this
Convention.

2.Subject to the legal principles of the State Party, the liability of legal persons may be criminal,
civil or administrative.
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3.Such liability shall be without prejudice to the criminal liability of the natural persons who have
committed the offences.

4.Each State Party shall, in particular, ensure that legal persons held liable in accordance with this
article are subject to effective, proportionate and dissuasive criminal or non-criminal sanctions, including
monetary sanctions.
2 Roger S. Clark, supra note 19, at 177-180.
30 Edward M. Wise, RICO THIRTY YEARS LATER: A COMPARATIVE PERSPECTIVE: RICO AND ITS
ANALOGUES: SOME COMPARATIVE CONSIDERATIONS, 27 Syracuse J. Int'l L. & Com. 303, 304
(2000).
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31 CATOC Article 12 (Confiscation and seizure)

1.States Parties shall adopt, to the greatest extent possible within their domestic legal systems, such
measures as may be necessary to enable confiscation of:

(a) Proceeds of crime derived from offences covered by this Convention or property the value of
which corresponds to that of such proceeds;

(b) Property, equipment or other instrumentalities used in or destined for use in offences covered by
this Convention.

2.States Parties shall adopt such measures as may be necessary to enable the identification, tracing,
freezing or seizure of any item referred to in paragraph 1 of this article for the purpose of eventual
confiscation.

3.If proceeds of crime have been transformed or converted, in part or in full, into other property,
such property shall be liable to the measures referred to in this article instead of the proceeds.

4.If proceeds of crime have been intermingled with property acquired from legitimate sources, such
property shall, without prejudice to any powers relating to freezing or seizure, be liable to confiscation
up to the assessed value of the intermingled proceeds.

5.Income or other benefits derived from proceeds of crime, from property into which proceeds of
crime have been transformed or converted or from property with which proceeds of crime have been
intermingled shall also be liable to the measures referred to in this article, in the same manner and to the
same extent as proceeds of crime.

6.For the purposes of this article and article 13 of this Convention, each State Party shall empower
its courts or other competent authorities to order that bank, financial or commercial records be made
available or be seized. States Parties shall not decline to act under the provisions of this paragraph on the
ground of bank secrecy.

7.States Parties may consider the possibility of requiring that an offender demonstrate the lawful
origin of alleged proceeds of crime or other property liable to confiscation, to the extent that such a
requirement is consistent with the principles of their domestic law and with the nature of the judicial and
other proceedings.

8.The provisions of this article shall not be construed to prejudice the rights of bona fide third parties.

9.Nothing contained in this article shall affect the principle that the measures to which it refers shall
be defined and implemented in accordance with and subject to the provisions of the domestic law of a
State Party.
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3.
3 CATOC Article 13 (International cooperation for purposes of confiscation)

1.A State Party that has received a request from another State Party having jurisdiction over an
offence covered by this Convention for confiscation of proceeds of crime, property, equipment or other
instrumentalities referred to in article 12, paragraph 1, of this Convention situated in its territory shall, to
the greatest extent possible within its domestic legal system:

(a) Submit the request to its competent authorities for the purpose of obtaining an order of
confiscation and, if such an order is granted, give effect to it; or

(b) Submit to its competent authorities, with a view to giving effect to it to the extent requested, an
order of confiscation issued by a court in the territory of the requesting State Party in accordance with
article 12, paragraph 1, of this Convention insofar as it relates to proceeds of crime, property, equipment
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or other instrumentalities referred to in article 12, paragraph 1, situated in the territory of the requested
State Party.

2.Following a request made by another State Party having jurisdiction over an offence covered by
this Convention, the requested State Party shall take measures to identify, trace and freeze or seize
proceeds of crime, property, equipment or other instrumentalities referred to in article 12, paragraph 1,
of this Convention for the purpose of eventual confiscation to be ordered either by the requesting State
Party or, pursuant to a request under paragraph 1 of this article, by the requested State Party.

3.The provisions of article 18 of this Convention are applicable, mutatis mutandis, to this article. In
addition to the information specified in article 18,paragraph 15, requests made pursuant to this article
shall contain:

(a) In the case of a request pertaining to paragraph 1 (a) of this article, a description of the property
to be confiscated and a statement of the facts relied upon by the requesting State Party sufficient to enable
the requested State Party to seek the order under its domestic law;

(b) In the case of a request pertaining to paragraph 1 (b) of this article, a legally admissible copy of
an order of confiscation upon which the request is based issued by the requesting State Party, a statement
of the facts and information as to the extent to which execution of the order is requested;

(c) In the case of a request pertaining to paragraph 2 of this article, a statement of the facts relied
upon by the requesting State Party and a description of the actions requested.

4.The decisions or actions provided for in paragraphs 1 and 2 of this article shall be taken by the
requested State Party in accordance with and subject to the provisions of its domestic law and its
procedural rules or any bilateral or multilateral treaty, agreement or arrangement to which it may be
bound in relation to the requesting State Party.

5.Each State Party shall furnish copies of its laws and regulations that give effect to this article and
of any subsequent changes to such laws and regulations or a description thereof to the Secretary-General
of the United Nations.

6.If a State Party elects to make the taking of the measures referred to in paragraphs 1 and 2 of this
article conditional on the existence of a relevant treaty, that State Party shall consider this Convention
the necessary and sufficient treaty basis.

7.Cooperation under this article may be refused by a State Party if the offence to which the request
relates is not an offence covered by this Convention.

8.The provisions of this article shall not be construed to prejudice the rights of bona fide third parties.

9.States Parties shall consider concluding bilateral or multilateral treaties, agreements or
arrangements to enhance the effectiveness of international cooperation undertaken pursuant to this article.
35 Roger S. Clark, supra note 19, at 178-179.
36 CATOC Article 14 (Disposal of confiscated proceeds of crime or property)

1.Proceeds of crime or property confiscated by a State Party pursuant to articles 12 or 13, paragraph
1, of this Convention shall be disposed of by that State Party in accordance with its domestic law and
administrative procedures.

2.When acting on the request made by another State Party in accordance with article 13 of this
Convention, States Parties shall, to the extent permitted by domestic law and if so requested, give priority
consideration to returning the confiscated proceeds of crime or property to the requesting State Party so
that it can give compensation to the victims of the crime or return such proceeds of crime or property to
their legitimate owners.
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3.When acting on the request made by another State Party in accordance with articles 12 and 13 of
this Convention, a State Party may give special consideration to concluding agreements or arrangements
on:

(a) Contributing the value of such proceeds of crime or property or funds derived from the sale of
such proceeds of crime or property or a part thereof to the account designated in accordance with article
30, paragraph 2 (c), of this Convention and to intergovernmental bodies specializing in the fight against
organized crime;

(b) Sharing with other States Parties, on a regular or case-by-case basis, such proceeds of crime or
property, or funds derived from the sale of such proceeds of crime or property, in accordance with its
domestic law or administrative procedures.

37 Roger S. Clark, supra note 19, at 179-180.
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3 CATOC Article 20 (Special investigative techniques)

1.If permitted by the basic principles of its domestic legal system, each State Party shall, within its
possibilities and under the conditions prescribed by its domestic law, take the necessary measures to
allow for the appropriate use of controlled delivery and, where it deems appropriate, for the use of other
special investigative techniques, such as electronic or other forms of surveillance and undercover
operations, by its competent authorities in its territory for the purpose of effectively combating organized
crime.

2.For the purpose of investigating the offences covered by this Convention, States Parties are
encouraged to conclude, when necessary, appropriate bilateral or multilateral agreements or
arrangements for using such special investigative techniques in the context of cooperation at the
international level. Such agreements or arrangements shall be concluded and implemented in full
compliance with the principle of sovereign equality of States and shall be carried out strictly in
accordance with the terms of those agreements or arrangements.

3.In the absence of an agreement or arrangement as set forth in paragraph 2 of this article, decisions
to use such special investigative techniques at the international level shall be made on a case-by-case
basis and may, when necessary, take into consideration financial arrangements and understandings with
respect to the exercise of jurisdiction by the States Parties concerned.

4.Decisions to use controlled delivery at the international level may, with the consent of the States
Parties concerned, include methods such as intercepting and allowing the goods to continue intact or be
removed or replaced in whole or in part.
3 Joseph E. Ritch, supra note 1, at 578-580.
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41" Lesley Suzanne Bonney, supra note 2, at 579.
42 Roger S. Clark, supra note 19, at 161-162.
43 Edward M. Wise, supra note 30, at 305.
4 Roger S. Clark, supra note 19, at 161-162.
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3! Gerard E. Lynch, RICO: THE CRIME OF BEING A CRIMINAL, PARTS I & II, 87 Colum. L. Rev.
661, 668 (1987).
32 Howard Abadinsky, ORGANIZED CRIME, 35 (Thomson/Wadsworth, 8th ed. 2007).
33 Lesley Suzanne Bonney, supra note 2, at 586-587.
3 Lesley Suzanne Bonney, supra note 2, at 586-587.
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3 Diane Marie Amann, RICO THIRTY YEARS LATER: A COMPARATIVE PERSPECTIVE:
SPOTTING MONEY LAUNDERERS: A BETTER WAY TO FIGHT ORGANIZED CRIME?, 27
Syracuse J. Int'l L. & Com. 199, 206-207 (2000).
% Lesley Suzanne Bonney, supra note 2, at 584-585.
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57 Julie Gunnigle, "BIRDS OF A FEATHER" RICO: TRYING PARTNERS IN CRIME TOGETHER, 34
Syracuse J. Int'l L. & Com. 41, 41 (2006).
8 Id, at 41.
% Lesley Suzanne Bonney, supra note 2, at 588.
60 Id, at 588-589.
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61 Gerard E. Lynch, supra note 51, at 666-673.
2 Gerard E. Lynch, supra note 51, at 678.
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6 Edward M. Wise, supra note 30, at 307-308.
6 Lesley Suzanne Bonney, supra note 2, at 592-593.
5 18 U.S.C. § 1962 (Prohibited activities)

(a) It shall be unlawful for any person who has received any income derived, directly or indirectly,
from a pattern of racketeering activity or through collection of an unlawful debt in which such person
has participated as a principal within the meaning of section 2, title 18, United States Code [18 USCS §
2], to use or invest, directly or indirectly, any part of such income, or the proceeds of such income, in
acquisition of any interest in, or the establishment or operation of, any enterprise which is engaged in, or
the activities of which affect, interstate or foreign commerce. A purchase of securities on the open market
for purposes of investment, and without the intention of controlling or participating in the control of the
issuer, or of assisting another to do so, shall not be unlawful under this subsection if the securities of the
issuer held by the purchaser, the members of his immediate family, and his or their accomplices in any
pattern or racketeering activity or the collection of an unlawful debt after such purchase do not amount
in the aggregate to one percent of the outstanding securities of any one class, and do not confer, either in
law or in fact, the power to elect one or more directors of the issuer.

(b) It shall be unlawful for any person through a pattern of racketeering activity or through collection
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of an unlawful debt to acquire or maintain, directly or indirectly, any interest in or control of any
enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce.

(c) It shall be unlawful for any person employed by or associated with any enterprise engaged in, or
the activities of which affect, interstate or foreign commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprise's affairs through a pattern of racketeering activity or
collection of unlawful debt.

(d) It shall be unlawful for any person to conspire to violate any of the provisions of subsection (a),
(b), or (c) of this section.

6 Richard L. Bourgeois, Jr., S. P. Hennessey, Jon Moore and Michael E. Tschupp, RACKETEER
INFLUENCED AND CORRUPT ORGANIZATIONS, 37 Am. Crim. L. Rev. 879, 883 (2000).

7 BENIVEERE B AEEE RICO JEZ R R AT - S EIME - ERINETRAEL » 2 B T
B8 > 2007 /29 A - H 803-812 -

% 18 U.S.C. § 1961 (1): “'racketeering activity" means (A) any act or threat involving murder,
kidnapping, gambling, arson, robbery, bribery, extortion, dealing in obscene matter, or dealing in a
controlled substance or listed chemical (as defined in section 102 of the Controlled Substances Act [21
USCS § 802]), which is chargeable under State law and punishable by imprisonment for more than one
year; (B) any act which is indictable under any of the following provisions of title 18, United States Code:
Section 201 [18 USCS § 201] (relating to bribery), section 224 [18 USCS § 224] (relating to sports
bribery), sections 471, 472, and 473 [18 USCS §§ 471, 472, and 473] (relating to counterfeiting), section
659 [18 USCS § 659] (relating to theft from interstate shipment) if the act indictable under section 659
[18 USCS § 659] is felonious, section 664 [18 USCS § 664] (relating to embezzlement from pension and
welfare funds), sections 891-894 [18 USCS §§ 891 through 894] (relating to extortionate credit
transactions), section 1028 [18 USCS § 1028] (relating to fraud and related activity in connection with
identification documents), section 1029 [18 USCS § 1029] (relating to fraud and related activity in
connection with access devices), section 1084 [18 USCS § 1084] (relating to the transmission of
gambling information), section 1341 [18 USCS § 1341] (relating to mail fraud), section 1343 [18 USCS
§ 1343] (relating to wire fraud), section 1344 [18 USCS § 1344] (relating to financial institution fraud),
section 1351 [18 USCS § 1351] (relating to fraud in foreign labor contracting), section 1425 [18 USCS
§ 1425] (relating to the procurement of citizenship or nationalization unlawfully), section 1426 [18 USCS
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§ 1426] (relating to the reproduction of naturalization or citizenship papers), section 1427 [18 USCS §
1427] (relating to the sale of naturalization or citizenship papers), sections 1461-1465 [18 USCS §§ 1461
through 1465] (relating to obscene matter), section 1503 [18 USCS § 1503] (relating to obstruction of
justice), section 1510 [18 USCS § 1510] (relating to obstruction of criminal investigations), section 1511
[18 USCS § 1511] (relating to the obstruction of State or local law enforcement), section 1512 [18 USCS
§ 1512] (relating to tampering with a witness, victim, or an informant), section 1513 [18 USCS § 1513]
(relating to retaliating against a witness, victim, or an informant), section 1542 [18 USCS § 1542]
(relating to false statement in application and use of passport), section 1543 [18 USCS § 1543] (relating
to forgery or false use of passport), section 1544 [18 USCS § 1544] (relating to misuse of passport),
section 1546 [18 USCS § 1546] (relating to fraud and misuse of visas, permits, and other documents),
sections 1581-1592 [18 USCS §§ 1581-1592] (relating to peonage, slavery, and trafficking in persons)[.],
sections 1831 and 1832 (relating to economic espionage and theft of trade secrets) [18 USCS §§ 1831,
1832], section 1951 [18 USCS § 1951] (relating to interference with commerce, robbery, or extortion),
section 1952 [18 USCS § 1952] (relating to racketeering), section 1953 [18 USCS § 1953] (relating to
interstate transportation of wagering paraphernalia), section 1954 [18 USCS § 1954] (relating to unlawful
welfare fund payments), section 1955 [18 USCS § 1955] (relating to the prohibition of illegal gambling
businesses), section 1956 [18 USCS § 1956] (relating to the laundering of monetary instruments), section
1957 [18 USCS § 1957] (relating to engaging in monetary transactions in property derived from specified
unlawful activity), section 1958 [18 USCS § 1958] (relating to use of interstate commerce facilities in
the commission of murder-for-hire), section 1960 [18 USCS § 1960] (relating to illegal money
transmitters), sections 2251, 2251A, 2252, and 2260 [18 USCS §§ 2251, 2251A, 2252, and 2260]
(relating to sexual exploitation of children), sections 2312 and 2313 [18 USCS §§ 2312 and 2313]
(relating to interstate transportation of stolen motor vehicles), sections 2314 and 2315 [18 USCS §§ 2314
and 2315] (relating to interstate transportation of stolen property), section 2318 [18 USCS § 2318]
(relating to trafficking in counterfeit labels for phonorecords, computer programs or computer program
documentation or packaging and copies of motion pictures or other audiovisual works), section 2319 [18
USCS § 2319] (relating to criminal infringement of a copyright), section 2319A [18 USCS § 2319A]
(relating to unauthorized fixation of and trafficking in sound recordings and music videos of live musical
performances), section 2320 [18 USCS § 2320] (relating to trafficking in goods or services bearing
counterfeit marks), section 2321 [18 USCS § 2321] (relating to trafficking in certain motor vehicles or
motor vehicle parts), sections 2341-2346 [18 USCS §§ 2431-2346] (relating to trafficking in contraband
cigarettes), sections 2421-24 [18 USCS §§ 2421-2424] (relating to white slave traffic), sections 175-178
[18 USCS §§ 175-178] (relating to biological weapons), sections 229-229F [18 USCS §§ 229-229F]
(relating to chemical weapons), section 831 [18 USCS § 831] (relating to nuclear materials), (C) an act
which is indictable under title 29, United States Code, section 186 [18 USCS § 186] (dealing with
restrictions on payments and loans to labor organizations) or section 501(c) [18 USCS § 501(c)] (relating
to embezzlement from union funds), (D) any offense involving fraud connected with a case under title
11 (except a case under section 157 of this title [18 USCS § 157]), fraud in the sale of securities, or the
felonious manufacture, importation, receiving, concealment, buying, selling, or otherwise dealing in a
controlled substance or listed chemical (as defined in section 102 of the Controlled Substances Act [21
USCS § 802]), punishable under any law of the United States, (E) any act which is indictable under the
Currency and Foreign Transactions Reporting Act, (F) any act which is indictable under the Immigration
and Nationality Act, section 274 [8 USCS § 1324] (relating to bringing in and harboring certain aliens),
section 277 [8 USCS § 1327] (relating to aiding or assisting certain aliens to enter the United States), or
section 278 [8 USCS § 1328] (relating to importation of alien for immoral purpose) if the act indictable
under such section of such Act was committed for the purpose of financial gain, or (G) any act that is
indictable under any provision listed in section 2332b(g)(5)(B) [18 USCS § 2332b(g)(5)(B)];”.
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8 18 U.S.C. § 1961 (1).
7018 U.S.C. § 1503 (Influencing or injuring officer or juror generally)

(a) Whoever corruptly, or by threats or force, or by any threatening letter or communication,
endeavors to influence, intimidate, or impede any grand or petit juror, or officer in or of any court of the
United States, or officer who may be serving at any examination or other proceeding before any United
States magistrate judge or other committing magistrate, in the discharge of his duty, or injures any such
grand or petit juror in his person or property on account of any verdict or indictment assented to by him,
or on account of his being or having been such juror, or injures any such officer, magistrate judge, or
other committing magistrate in his person or property on account of the performance of his official duties,
or corruptly or by threats or force, or by any threatening letter or communication, influences, obstructs,
or impedes, or endeavors to influence, obstruct, or impede, the due administration of justice, shall be
punished as provided in subsection (b). If the offense under this section occurs in connection with a trial
of a criminal case, and the act in violation of this section involves the threat of physical force or physical
force, the maximum term of imprisonment which may be imposed for the offense shall be the higher of
that otherwise provided by law or the maximum term that could have been imposed for any offense
charged in such case.

(b) The punishment for an offense under this section is--

(1) in the case of a killing, the punishment provided in sections 1111 and 1112 [18 USCS §§ 1111 and
1112];

(2) in the case of an attempted killing, or a case in which the offense was committed against a petit
juror and in which a class A or B felony was charged, imprisonment for not more than 20 years, a fine
under this title, or both; and

(3) in any other case, imprisonment for not more than 10 years, a fine under this title, or both.
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118 U.S.C. § 1961 (5): "pattern of racketeering activity" requires at least two acts of racketeering
activity, one of which occurred after the effective date of this chapter and the last of which occurred
within ten years (excluding any period of imprisonment) after the commission of a prior act of
racketeering activity.
2 Sedima v. Imrex Co., Inc., 473 U.S. 479, 496 (1985).
3 H.J., Inc. v. Northwestern Bell Telephone Co., 492 U.S. 229, 239-242 (1989).
" Id, at 239-242.
5 Id, at 240.
7 Id, at 242.
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77 Sedima v. Imrex Co., Inc., supra note 72, at 488-492.
8 Id, at 488-493.
7 Julie Gunnigle, supra note 57, at 66-68.
80 18 U.S.C. § 1961 (6): "unlawful debt" means a debt (A) incurred or contracted in gambling activity
which was in violation of the law of the United States, a State or political subdivision thereof, or which
is unenforceable under State or Federal law in whole or in part as to principal or interest because of the
laws relating to usury, and (B) which was incurred in connection with the business of gambling in
violation of the law of the United States, a State or political subdivision thereof, or the business of lending
money or a thing of value at a rate usurious under State or Federal law, where the usurious rate is at least
twice the enforceable rate.
81 18 U.S.C. § 1962.
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82 Gerard E. Lynch, supra note 51, at 674.
8 Richard L. Bourgeois, Jr., S. P. Hennessey, Jon Moore and Michael E. Tschupp, supra note 66, at 892.
8 Id, at 892.
85 Julie Gunnigle, supra note 57, at 54.
8 18 U.S.C. § 1961 (4): "enterprise" includes any individual, partnership, corporation, association, or
other legal entity, and any union or group of individuals associated in fact although not a legal entity
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8 Id, at 894-895.
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10418 U.S.C. § 1962 (Prohibited activities)

(a) It shall be unlawful for any person who has received any income derived, directly or indirectly,
from a pattern of racketeering activity or through collection of an unlawful debt in which such person
has participated as a principal within the meaning of section 2, title 18, United States Code [18 USCS §
2], to use or invest, directly or indirectly, any part of such income, or the proceeds of such income, in
acquisition of any interest in, or the establishment or operation of, any enterprise which is engaged in, or
the activities of which affect, interstate or foreign commerce. A purchase of securities on the open market
for purposes of investment, and without the intention of controlling or participating in the control of the
issuer, or of assisting another to do so, shall not be unlawful under this subsection if the securities of the
issuer held by the purchaser, the members of his immediate family, and his or their accomplices in any
pattern or racketeering activity or the collection of an unlawful debt after such purchase do not amount
in the aggregate to one percent of the outstanding securities of any one class, and do not confer, either in
law or in fact, the power to elect one or more directors of the issuer.

(b) It shall be unlawful for any person through a pattern of racketeering activity or through collection
of an unlawful debt to acquire or maintain, directly or indirectly, any interest in or control of any
enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce.

(c) It shall be unlawful for any person employed by or associated with any enterprise engaged in, or
the activities of which affect, interstate or foreign commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprise's affairs through a pattern of racketeering activity or
collection of unlawful debt.

(d) It shall be unlawful for any person to conspire to violate any of the provisions of subsection (a),
(b), or (c) of this section.

105 18 U.S.C. § 1962 (a).
106 18 U.S.C. § 1962 (b).
10718 U.S.C. § 1962 (c).
108 18 U.S.C. § 1962 (d).
19 Ryt tp H RS A R GRS - A il %6 — H 2B 1 H VBT R RAY T ERER
WHEERT AT Ry o fhaRtE | B R EIA 1T A G A | RO -
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110 Richard L. Bourgeois, Jr., S. P. Hennessey, Jon Moore and Michael E. Tschupp, supra note 66, at 903.
T 1d, at 903-904.
12 Richard L. Bourgeois, Jr., S. P. Hennessey, Jon Moore and Michael E. Tschupp, supra note 66, at 904-
905.
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13 1d, at 905.
114 Reves v. Ernst & Young, 507 U.S. 170 (1993).
15 Id, at 177-185.
16 1d, at 177-179.
"7 Id, at 178-179.
18 1d, at 179-180.
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125 18 U.S.C. § 1963 (a)-(d) (Criminal penalties)

(a) Whoever violates any provision of section 1962 of this chapter [18 USCS § 1962] shall be fined
under this title or imprisoned not more than 20 years (or for life if the violation is based on a racketeering
activity for which the maximum penalty includes life imprisonment), or both, and shall forfeit to the
United States, irrespective of any provision of State law--

(1) any interest the person has acquired or maintained in violation of section 1962 [18 USCS § 1962];

(2) any--

(A) interest in;

(B) security of;

(C) claim against; or

(D) property or contractual right of any kind affording a source of influence over;

any enterprise which the person has established, operated, controlled, conducted, or participated
in the conduct of, in violation of section 1962 [18 USCS § 1962]; and

(3) any property constituting, or derived from, any proceeds which the person obtained, directly or
indirectly, from racketeering activity or unlawful debt collection in violation of section 1962 [18 USCS
§ 1962].

The court, in imposing sentence on such person shall order, in addition to any other sentence imposed
pursuant to this section, that the person forfeit to the United States all property described in this
subsection. In lieu of a fine otherwise authorized by this section, a defendant who derives profits or other
proceeds from an offense may be fined not more than twice the gross profits or other proceeds.

(b) Property subject to criminal forfeiture under this section includes--

(1) real property, including things growing on, affixed to, and found in land; and

(2) tangible and intangible personal property, including rights, privileges, interests, claims, and
securities.

(c) All right, title, and interest in property described in subsection (a) vests in the United States upon
the commission of the act giving rise to forfeiture under this section. Any such property that is
subsequently transferred to a person other than the defendant may be the subject of a special verdict of
forfeiture and thereafter shall be ordered forfeited to the United States, unless the transferee establishes
in a hearing pursuant to subsection (1) that he is a bona fide purchaser for value of such property who at
the time of purchase was reasonably without cause to believe that the property was subject to forfeiture
under this section.

(d) (1) Upon application of the United States, the court may enter a restraining order or injunction,
require the execution of a satisfactory performance bond, or take any other action to preserve the
availability of property described in subsection (a) for forfeiture under this section--

(A) upon the filing of an indictment or information charging a violation of section 1962 of this chapter
[18 USCS § 1962] and alleging that the property with respect to which the order is sought would, in the
event of conviction, be subject to forfeiture under this section; or

(B) prior to the filing of such an indictment or information, if, after notice to persons appearing to
have an interest in the property and opportunity for a hearing, the court determines that--

(i)there is a substantial probability that the United States will prevail on the issue of forfeiture and
that failure to enter the order will result in the property being destroyed, removed from the jurisdiction
of the court, or otherwise made unavailable for forfeiture; and

(i1) the need to preserve the availability of the property through the entry of the requested order
outweighs the hardship on any party against whom the order is to be entered:

Provided, however, That an order entered pursuant to subparagraph (B) shall be effective for
not more than ninety days, unless extended by the court for good cause shown or unless an indictment
or information described in subparagraph (A) has been filed.

(2) A temporary restraining order under this subsection may be entered upon application of the United
States without notice or opportunity for a hearing when an information or indictment has not yet been
filed with respect to the property, if the United States demonstrates that there is probable cause to believe
that the property with respect to which the order is sought would, in the event of conviction, be subject
to forfeiture under this section and that provision of notice will jeopardize the availability of the property
for forfeiture. Such a temporary order shall expire not more than fourteen days after the date on which it
is entered, unless extended for good cause shown or unless the party against whom it is entered consents
to an extension for a longer period. A hearing requested concerning an order entered under this paragraph
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shall be held at the earliest possible time, and prior to the expiration of the temporary order.
(3) The court may receive and consider, at a hearing held pursuant to this subsection, evidence and
information that would be inadmissible under the Federal Rules of Evidence.
126 United States v. Booker, 543 U.S. 220 (2005).
127" Rita v. United States, 551 U.S. 338 (2007).
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128 BRI AR BUE M EER » BIRE B0 - AR RIRE A R4 4 - AR
FRE TR > MR 2 0] 2 J R A48 HE © http://www.ussc.gov/guidelines/2016-guidelines-manual
' & (Sentencing Table ) HY&EHIZ AR & MAERIEE B pat RS 2 & BAIUITERE -
T EE R0 5 Y FiTF 68 ( Criminal History Category (Criminal History Points) ) » i Bl 7Y
TEH O HhEZEEREARNNBEEE - EMNEHFSHE T ML
http://www.ussc.gov/sites/default/files/pdf/guidelines-manual/2016/Sentencing_Table.pdf °
130 U.S.S.G. § 2E1.1 (Unlawful Conduct Relating to Racketeer Influenced and Corrupt Organizations)
(a) Base Offense Level (Apply the greater):
(1) 19; or
(2) the offense level applicable to the underlying racketeering activity.
131 Richard L. Bourgeois, Jr., S. P. Hennessey, Jon Moore and Michael E. Tschupp, supra note 66, at 927-
928.
132 18 U.S.C. § 1963 (a).
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133 18 U.S.C. § 1963 (b).
134 18 U.S.C. § 1963 (c).
135 18 U.S.C. § 1963 (d).
136 18 U.S.C. § 1963 (1)

Following the seizure of property ordered forfeited under this section, the Attorney General shall
direct the disposition of the property by sale or any other commercially feasible means, making due
provision for the rights of any innocent persons. Any property right or interest not exercisable by, or
transferable for value to, the United States shall expire and shall not revert to the defendant, nor shall the
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defendant or any person acting in concert with or on behalf of the defendant be eligible to purchase
forfeited property at any sale held by the United States. Upon application of a person, other than the
defendant or a person acting in concert with or on behalf of the defendant, the court may restrain or stay
the sale or disposition of the property pending the conclusion of any appeal of the criminal case giving
rise to the forfeiture, if the applicant demonstrates that proceeding with the sale or disposition of the
property will result in irreparable injury, harm or loss to him. Notwithstanding 31 U.S.C. 3302(b), the
proceeds of any sale or other disposition of property forfeited under this section and any moneys forfeited
shall be used to pay all proper expenses for the forfeiture and the sale, including expenses of seizure,
maintenance and custody of the property pending its disposition, advertising and court costs. The
Attorney General shall deposit in the Treasury any amounts of such proceeds or moneys remaining after
the payment of such expenses.

137 Richard L. Bourgeois, Jr., S. P. Hennessey, Jon Moore and Michael E. Tschupp, supra note 66, at
923-924.

138 Paul E. Coffey, The Selection, Analysis, and Approval of Federal RICO Prosecutions, 65 Notre Dame
L. Rev. 1035, 1042 (1990).

139 18 U.S.C. § 1964 (Civil remedies)

(a) The district courts of the United States shall have jurisdiction to prevent and restrain violations of
section 1962 of this chapter [18 USCS § 1962] by issuing appropriate orders, including, but not limited
to: ordering any person to divest himself of any interest, direct or indirect, in any enterprise; imposing
reasonable restrictions on the future activities or investments of any person, including, but not limited to,
prohibiting any person from engaging in the same type of endeavor as the enterprise engaged in, the
activities of which affect interstate or foreign commerce; or ordering dissolution or reorganization of any
enterprise, making due provision for the rights of innocent persons.

(b) The Attorney General may institute proceedings under this section. Pending final determination
thereof, the court may at any time enter such restraining orders or prohibitions, or take such other actions,
including the acceptance of satisfactory performance bonds, as it shall deem proper.
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(c) Any person injured in his business or property by reason of a violation of section 1962 of this
chapter [18 USCS § 1962] may sue therefor in any appropriate United States district court and shall
recover threefold the damages he sustains and the cost of the suit, including a reasonable attorney's fee,
except that no person may rely upon any conduct that would have been actionable as fraud in the purchase
or sale of securities to establish a violation of section 1962 [18 USCS § 1962]. The exception contained
in the preceding sentence does not apply to an action against any person that is criminally convicted in
connection with the fraud, in which case the statute of limitations shall start to run on the date on which
the conviction becomes final.

(d) A final judgment or decree rendered in favor of the United States in any criminal proceeding
brought by the United States under this chapter [18 USCS §§ 1961 et seq.] shall estop the defendant from
denying the essential allegations of the criminal offense in any subsequent civil proceeding brought by
the United States.

O HA AR A AR 1965 FREEE 1968 (RATFEIE /IR HIHE - ASURIREFEL - 1
HRH M HEE BB S5 B FI 5 HREE 1964 6% -
141 Elizabeth Anne Fuerstman, Trying (Quasi)Criminal Cases in Civil Courts: The Need for
Constitutional Safeguards In Civil RICO Litigation, 24 Colum. J. L. & Soc. Probs.169, 173-76 (1991).
142 Richard L. Bourgeois, Jr., S. P. Hennessey, Jon Moore and Michael E. Tschupp, supra note 66, at 936.
13 Id, at 936.
144 James B. Jacobs, GOTHAM UNBOUND-- HOW NEW YORK CITY WAS LIBERATED FROM THE
GRIP OF ORGANIZED CRIME, 132 (NYU Press, 1999).
145 18 U.S.C. § 1964 (¢).
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146 Lucian E. Deruan and Ellen S. Podgor, supra note 103, at 759.
147 Paul E. Coffey, supra note 138, at 1038-1039.
148 James B. Jacobs, Christopher Panarella and Jay Worthington, Busting the Mob--The United States v.
Cosa Nostra, 4-8 (NYU Press, 1996).
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149" Lesley Suzanne Bonney, supra note 2, at 606-607.
130 Lucian E. Deruan and Ellen S. Podgor, supra note 103, at 759.
151 1d, at 760.
152 Paul E. Coffey, The Selection, supra note 138, at 1042.
153 Id, at 1040.
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fiit (U.S. Attorneys’ Manual ) ¥ » B Fi a2 B A HIGE] " B alAS =] |
( The Criminal Division ) Z#{tA4E » 46753 H RICO JEFZIE B FEA K I -
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154 Paul E. Coffey, supra note 138, at 1041-1042.
155 Id, at 1040-1041.
136 See Lucian E. Deruan and Ellen S. Podgor, supra note 103, at 761; United States v. Campbell, 491
F.3d 1306 (11th Cir. 2007).
157 U.S. Attorneys’ Manual 9-110.101 (Division Approval)

No RICO criminal indictment or information or civil complaint shall be filed, and no civil
investigative demand shall be issued, without the prior approval of the Criminal Division. See RICO
Guidelines at USAM 9-110.200.

U.S. Attorneys’ Manual 9-110.320 (Approval of Organized Crime and Gang Section Necessary)

A RICO prosecution memorandum and draft indictment, felony information, civil complaint, or civil
investigative demand shall be forwarded to the Organized Crime and Gang Section, Criminal Division,
1301 New York Ave., NW, Suite 700, Washington, DC 20005, at least 15 working days prior to the
anticipated date of the proposed filing or the seeking of an indictment from the grand jury.

No criminal or civil prosecution or civil investigative demand shall be commenced or issued under
the RICO statute without the prior approval of the Organized Crime and Gang Section, Criminal Division.
Prior authorization from the Criminal Division to conduct a grand jury investigation based upon possible
violations of 18 U.S.C. § 1962 is not required.
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A RICO prosecution memorandum and draft pleading or civil investigative demand shall be
forwarded to the Organized Crime and Gang Section. It is essential to the careful review which these
factually and legally complex cases require that the attorney handling the case in the field not wait to
submit the case until the grand jury or the statute of limitations is about to expire. Authorizations based
on oral presentations will not be given. See the Criminal Resource Manual at 2071 et seq. for specific
guidance.

These guidelines do not limit the authority of the Federal Bureau of Investigation to conduct
investigations of suspected violations of RICO. The authority to conduct such investigations is governed
by the FBI Guidelines on the Investigation of General Crimes. However, the factors identified here are
the criteria by which the Department of Justice will determine whether to approve the proposed RICO.
The fact that an investigation was authorized, or that substantial resources were committed to it, will not
influence the Department in determining whether an indictment under the RICO statute is appropriate.

Use of RICO in a prosecution, like every other federal criminal statute, is also governed by the
Principles of Federal Prosecution. See USAM 9-27.000, et seq. Inclusion of a RICO count in an
indictment solely or even primarily to create a bargaining tool for later plea negotiations on lesser counts
is not appropriate and would violate the Principles of Federal Prosecution.

158 U.S. Attorneys’ Manual 9-110.210 (Authorization of RICO Prosecution—The Review Process).

The review and approval function for all RICO matters has been centralized within the Organized
Crime and Gang Section of the Criminal Division. To commence the review process, the final draft of
the proposed indictment or information and a RICO prosecution memorandum shall be forwarded to the
Organized Crime and Gang Section. Separate approval is required for superseding indictments or
indictments based upon a previously approved information. Attorneys are encouraged to seek guidance
from the Organized Crime and Gang Section by telephone prior to the time an investigation is undertaken
and well before a final indictment and prosecution memorandum are submitted for review. Guidance on
preparing the RICO prosecution memorandum is in the Criminal Resource Manual at 2071 et seq.

RICO reviews are handled on a first-in-first-out basis. Accordingly, the submitting attorney must
allocate sufficient lead time to permit review, revision, conferences, and the scheduling of the grand jury.
Unless there is a backlog, 15 working days is usually sufficient. The review process will not be dispensed
with because a grand jury, which is about to expire, has been scheduled to meet to return a RICO
indictment. Therefore, submitting attorneys are cautioned to budget their time and to await receipt of
approval before scheduling the presentation of the indictment to a grand jury.

If modifications in the indictment are required, they must be made by the submitting attorney before
the indictment is returned by the grand jury. Once the modifications have been made and the indictment
has been returned, a copy of the indictment filed with the clerk of the court shall be forwarded to
Organized Crime and Gang Section. If, however, it is determined that the RICO count is inappropriate,
the submitting attorney will be advised of the Section's disapproval of the proposed indictment. The
submitting attorney may wish to redraft the indictment based upon the Section's review and submit a
revised indictment and/or prosecution memorandum at a later date.

19958 T 4HERIPIE B &R | (The Organized Crime and Gang Section (OCGS)) HYFHRER/4H » 7]
ETHI4EHE ¢ https://www.justice.gov/criminal-ocgs °
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160 U.S. Attorneys’ Manual 9-110.200 (RICO Guidelines Preface).

The decision to institute a federal criminal prosecution involves balancing society's interest in
effective law enforcement against the consequences for the accused. Utilization of the RICO statute,
more so than most other federal criminal sanctions, requires particularly careful and reasoned application,
because, among other things, RICO incorporates certain state crimes. One purpose of these guidelines is
to reemphasize the principle that the primary responsibility for enforcing state laws rests with the state
concerned. Despite the broad statutory language of RICO and the legislative intent that the statute ". . .
shall be liberally construed to effectuate its remedial purpose,” it is the policy of the Criminal Division
that RICO be selectively and uniformly used. It is the purpose of these guidelines to make it clear that
not every proposed RICO charge that meets the technical requirements of a RICO violation will be
approved. Further, the Criminal Division will not approve "imaginative" prosecutions under RICO which
are far afield from the congressional purpose of the RICO statute. A RICO count which merely duplicates
the elements of proof of traditional Hobbs Act, Travel Act, mail fraud, wire fraud, gambling or controlled
substances cases, will not be approved unless it serves some special RICO purpose. Only in exceptional
circumstances will approval be granted when RICO is sought merely to serve some evidentiary purpose.

These guidelines provide only internal Department of Justice guidance. They are not intended to, do
not, and may not be relied upon to create any rights, substantive or procedural, enforceable at law by any
party in any matter civil or criminal. Nor are any limitations hereby placed on otherwise lawful litigative
prerogatives of the Department of Justice.
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161 U.S. Attorneys’ Manual 9-110.200 (RICO Guidelines Preface).
162 U.S. Attorneys’ Manual 9-110.310 (Considerations Prior to Seeking Indictment).

Except as hereafter provided, a government attorney should seek approval for a RICO charge only if
one or more of the following requirements is present:

RICO is necessary to ensure that the indictment adequately reflects the nature and extent of the
criminal conduct involved in a way that prosecution only on the underlying charges would not;

A RICO prosecution would provide the basis for an appropriate sentence under all the circumstances
of the case in a way that prosecution only on the underlying charges would not;

A RICO charge could combine related offenses which would otherwise have to be prosecuted
separately in different jurisdictions;

RICO is necessary for a successful prosecution of the government's case against the defendant or a
codefendant;

Use of RICO would provide a reasonable expectation of forfeiture which is proportionate to the
underlying criminal conduct;

The case consists of violations of State law, but local law enforcement officials are unlikely or unable
to successfully prosecute the case, in which the federal government has a significant interest;

The case consists of violations of State law, but involves prosecution of significant or government
individuals, which may pose special problems for the local prosecutor.

The last two requirements reflect the principle that the prosecution of state crimes is primarily the
responsibility of state authorities. RICO should be used to prosecute what are essentially violations of
state law only if there is a compelling reason to do so. See also the Criminal Resource Manual at 2070.
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163 U.S. Attorneys’ Manual 9-110.310 (Considerations Prior to Seeking Indictment).
164 supra note 158.
165 supra note 158.
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166 supra note 158.

167 U.S. Attorneys’ Manual 9-110.320 (Approval of Organized Crime and Gang Section Necessary).

A RICO prosecution memorandum and draft indictment, felony information, civil complaint, or civil
investigative demand shall be forwarded to the Organized Crime and Gang Section, Criminal Division,
1301 New York Ave., NW, Suite 700, Washington, DC 20005, at least 15 working days prior to the
anticipated date of the proposed filing or the seeking of an indictment from the grand jury.

No criminal or civil prosecution or civil investigative demand shall be commenced or issued under
the RICO statute without the prior approval of the Organized Crime and Gang Section, Criminal Division.
Prior authorization from the Criminal Division to conduct a grand jury investigation based upon possible
violations of 18 U.S.C. § 1962 is not required.

A RICO prosecution memorandum and draft pleading or civil investigative demand shall be
forwarded to the Organized Crime and Gang Section. It is essential to the careful review which these
factually and legally complex cases require that the attorney handling the case in the field not wait to
submit the case until the grand jury or the statute of limitations is about to expire. Authorizations based
on oral presentations will not be given. See the Criminal Resource Manual at 2071 et seq. for specific
guidance.

These guidelines do not limit the authority of the Federal Bureau of Investigation to conduct
investigations of suspected violations of RICO. The authority to conduct such investigations is governed
by the FBI Guidelines on the Investigation of General Crimes. However, the factors identified here are
the criteria by which the Department of Justice will determine whether to approve the proposed RICO.
The fact that an investigation was authorized, or that substantial resources were committed to it, will not
influence the Department in determining whether an indictment under the RICO statute is appropriate.

Use of RICO in a prosecution, like every other federal criminal statute, is also governed by the
Principles of Federal Prosecution. See USAM 9-27.000, et seq. Inclusion of a RICO count in an
indictment solely or even primarily to create a bargaining tool for later plea negotiations on lesser counts
is not appropriate and would violate the Principles of Federal Prosecution.

168 U.S. Attorneys’ Manual 9-110.320 (Approval of Organized Crime and Gang Section Necessary).
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169 CATOC Article 25 (Assistance to and protection of victims)

1.Each State Party shall take appropriate measures within its means to provide assistance and
protection to victims of offences covered by this Convention, in particular in cases of threat of retaliation
or intimidation.

2.Each State Party shall establish appropriate procedures to provide access to compensation and
restitution for victims of offences covered by this Convention.

3.Each State Party shall, subject to its domestic law, enable views and concerns of victims to be
presented and considered at appropriate stages of criminal proceedings against offenders in a manner not
prejudicial to the rights of the defence.

CATOC Article 26 (Measures to enhance cooperation with law enforcement authorities)

1.Each State Party shall take appropriate measures to encourage persons who participate or who
have participated in organized criminal groups:

(a) To supply information useful to competent authorities for investigative and evidentiary purposes
on such matters as:

(1) The identity, nature, composition, structure, location or activities of organized criminal groups;

(i) Links, including international links, with other organized criminal groups;

(iii) Offences that organized criminal groups have committed or may commit;

(b) To provide factual, concrete help to competent authorities that may contribute to depriving
organized criminal groups of their resources or of the proceeds of crime.

2.Each State Party shall consider providing for the possibility, in appropriate cases, of mitigating
punishment of an accused person who provides substantial cooperation in the investigation or
prosecution of an offence covered by this Convention.

3.Each State Party shall consider providing for the possibility, in accordance with fundamental
principles of its domestic law, of granting immunity from prosecution to a person who provides
substantial cooperation in the investigation or prosecution of an offence covered by this Convention.

4.Protection of such persons shall be as provided for in article 24 of this Convention.

5.Where a person referred to in paragraph 1 of this article located in one State Party can provide
substantial cooperation to the competent authorities of another State Party, the States Parties concerned
may consider entering into agreements or arrangements, in accordance with their domestic law,
concerning the potential provision by the other State Party of the treatment set forth in paragraphs 2 and
3 of this article.
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70 BNERETER T E AL | (Materlal Witness Statue ) 7 E2ATZ(E A2 54, - &/ DEEREEE
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17 Stacey M. Studnicki & John P. Apol, WITNESS DETENTION AND INTIMIDATION: THE HISTORY
AND FUTURE OF MATERIAL WITNESS LAW, 76 St. John's L. Rev. 483, 485 (2002).
172 Id, at 485; Stacey M. Studnicki, MATERIAL WITNESS DETENTION: JUSTICE SERVED OR
DENIED?, 40 Wayne L. Rev. 1533, 1554 (1994).
173 Donald Q. Cochran, MATERIAL WITNESS DETENTION IN A POST-9/11 WORLD: MISSION
CREEP OR FRESH START?, 18 Geo. Mason L. Rev. 1, 4 (2010).
174 Stacey M. Studnicki, supra note 172, at 1542.
175 Stacey M. Studnicki & John P. Apol, supra note 171, at 489-490; Donald Q. Cochran, supra note 173,
at 5.
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176 18 U.S.C. § 3144 (Release or detention of a material witness)

If it appears from an affidavit filed by a party that the testimony of a person is material in a criminal
proceeding, and if it is shown that it may become impracticable to secure the presence of the person by
subpoena, a judicial officer may order the arrest of the person and treat the person in accordance with the
provisions of section 3142 of this title [18 USCS § 3142]. No material witness may be detained because
of inability to comply with any condition of release if the testimony of such witness can adequately be
secured by deposition, and if further detention is not necessary to prevent a failure of justice. Release of
a material witness may be delayed for a reasonable period of time until the deposition of the witness can
be taken pursuant to the Federal Rules of Criminal Procedure.

177 Stacey M. Studnicki & John P. Apol, supra note 171, at 494-495.
178 Stacey M. Studnicki, supra note 172, at 1543.
179 Id, at 1544.
80 supra note 7.(18 U.S.C. § 3144)
B EEEEHOEIES 3142 & (18 US.C. § 3142) AFIIRELCE AR PARMM S E iz - 5
T~ BRI RE °
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( Federal Rules of Civil Procedure Rule 30) K2 31 {& ( Federal Rules of Civil Procedure Rule 31 ) ;
MR F SRR RIS 15 16 (Federal Rules of Criminal Procedure Rule 15) #i7E > " FESMESS |
PHEESFAE Rl o HEGEE T SRR AR R B R RN E 2 7572 -
183 Sixth Amendment to the United States Constitution: “In all criminal prosecutions, the accused shall
enjoy the right...to have compulsory process for obtaining witness in his favor...”.
184 Donald Q. Cochran, supra note 173, at 5; Susan Kling, A MANDATORY RIGHT TO COUNSEL FOR
THE MATERIAL WITNESS, 19 U. Mich. J.L. Reform 473, 479-480 (1986).
185 Donald Q. Cochran, supra note 173, at 7-8; Susan Kling, supra note 184, at 479-480.
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186 Stacey M. Studnicki & John P. Apol, supra note 171, at 496-497.

187" Bacon v. United States, 449 F.2d 933, 942-943 (9™ Cir. 1971).
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139 Stacey M. Studnicki & John P. Apol, supra note 171, at 507-510.
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190

o eeE 3144 fRFTiEZ T ESMERE ) #2/F (Deposition) » (¥
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o BRI GEEEEA - HiS AEUABEEEE R - IRIZBEF NS SREAMA

HII%E 15 {6 ( Federal Rules of Criminal Procedure Rule 15) Z#i7E » Hyra] o)A
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190 Donald Q. Cochran, supra note 173, at 6-7.
1 jd, at 7.
192 18 U.S.C. § 3146 (1984) (Penalties for failure to appear)
(a) Offense. Whoever, having been released under this chapter [18 USCS §§ 3141 et seq.] knowingly-

(1) fails to appear before a court as required by the conditions of release; or

(2) fails to surrender for service of sentence pursuant to a court order;

shall be punished as provided in subsection (b) of this section.

(b) Punishment.

(1) The punishment for an offense under this section is--

(A) if the person was released in connection with a charge of, or while awaiting sentence, surrender
for service of sentence, or appeal or certiorari after conviction for--

(1) an offense punishable by death, life imprisonment, or imprisonment for a term of 15 years or
more, a fine under this title or imprisonment for not more than ten years, or both;

(ii) an offense punishable by imprisonment for a term of five years or more, a fine under this title or
imprisonment for not more than five years, or both;

(iii) any other felony, a fine under this title or imprisonment for not more than two years, or both; or

(iv) a misdemeanor, a fine under this title or imprisonment for not more than one year, or both; and

(B) if the person was released for appearance as a material witness, a fine under this chapter [18
USCS §§ 3141 et seq.] or imprisonment for not more than one year, or both.
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(2) A term of imprisonment imposed under this section shall be consecutive to the sentence of
imprisonment for any other offense.

(c) Affirmative defense. It is an affirmative defense to a prosecution under this section that
uncontrollable circumstances prevented the person from appearing or surrendering, and that the person
did not contribute to the creation of such circumstances in reckless disregard of the requirement to appear
or surrender, and that the person appeared or surrendered as soon as such circumstances ceased to exist.

(d) Declaration of forfeiture. If a person fails to appear before a court as required, and the person
executed an appearance bond pursuant to section 3142(b) of this title [18 USCS § 3142(b)] or is subject
to the release condition set forth in clause (xi) or (xii) of section 3142(c)(1)(B) of this title [18 USCS §
3142(c)(1)(B)], the judicial officer may, regardless of whether the person has been charged with an
offense under this section, declare any property designated pursuant to that section to be forfeited to the
United States.

193 Bacon v. United States, 449 F.2d 933 (9th Cir. 1971); United States v. Oliver, 683 F.2d 224 (7th Cir.
1982).
194 Bacon v. United States, supra note 24, at 943.

68



EUUET 911 EB1g 2 EH—LL Ashcroft v. al-Kidd 28 15|

F—IH EHEER

AICA R » R NAZ LA HIY » EEAE MRS NN HIRR A TP ERE -
ZAIM Y 2001 42 9 H 11 HZ 911 S8 & - B ER AR Z R Z John Asheroft
AT IHEKBUR - HE/ RS AR el i 2 B BRI UA N S F =
TG NoE  F AR BUREEE ME i B E DAERR SUTR SRl nIsE A - ke
WEILFE RS HIGESERE  Aamailtsl - A IE Hﬂ% ra NIATE R TR MBI
B FEL: - BIEAE R NEAZ AR -

BrFE s AN AR I P A AR RAE - B2 2011 4 - i
SEREA& AN B Asheroft v. al-Kidd ZE32 7 H TS - Hypiﬁﬂ‘i%ﬁﬁﬁ:ﬁ%&%*ﬁﬂ% ’
WEE AN BGIRIB AR RERIHFLAMES 3144 [RATHEL B RS A
B  BHEES A - HEFE FEE  RHERHEZEEEEANGE
EHE - SRS T FEA N ES AH - TRESEHINESES N 2 2%
RS "

Ashcroft v. al-Kidd ZEAGITARBLETZE NTEA R AN ZEMA - BiFlR s

BeisARZErh Z fefe SRR e A AR e i N B E KB N EZ T2
R o ARSI EEATE .

ZH EEAFER

1E Ashcroft v. al-Kidd ZEH » Abdullah al-Kidd 3= HAERNERARK - EE
FRFESeE 5 (FBI) HYER & » 1% Abdullah al-Kidd Y5 S MM Ak FE R0

195 Wesley MacNeil Oliver, Material Witness Detentions After al-Kidd, 100 Ky. L.J. 293, 305-306 (2012).
196 id at 306.
97 Asheroft v. al-Kidd, 563 U.S. 731 (2011).
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198 id, at 734.
199 jd, at 733-735.
200 id, at 735-741.
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