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Total revenues per employee by jurisdiction in 2017 ('000)
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Profit before tax per employee by jurisdiction in 2017 ('000)
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Profit margin by jurisdiction in 2017
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Profit before tax per employee by jurisdiction in Asia-Pacific region ('000)
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Changes in profit margin by jurisdiction in Asia-Pacific region
from 2016 to 2017

120%
-
102%
100% 4
80%
60%
40%
20%
u z
5% w 5%
0% hd ' 4% X >
s
R 11% 9% A4 8%
15% * * *
*
-20% v
-32%
*
-40%
Effective tax rate by jurisdiction in Asia-Pacific region in 2017
35% ¥
33%
w *
31%
\%
30% R 29%
27% *
* S
25%
25% < X
23%
L 4
20%
15%
Z
12%
*
10%
T
5%
5% 4%
w
0%

52




T R 2 B

Solar Power Station

Parent Co IPCo
parent s
Country 1P Cm{mry
\_/-—-\ i
| '
IP provided to Power Station Co |
Regional HQCo [ --._ 3 ]
Regional HQ ™ ' "
Country s

1
1
1
Sale of 1 Payment for
equipmentand ' Equipment and
services . Services — no W}-{

Power Station Co

/Power Station

+" Country

Power Station Country issues additional tax assessments. Power

Station Country only has a tax treaty with Regional HQ Co.

Equipment and Services

Structure

Parent Co Group builds Solar Power Station in Power Station
Country, providing equipment and services fram Regional HQ

Co, and intangibles including patents and designs from IP Co.

Salar Power Station transfer pricing used the Transactional
New Margin Method (TNMM), using Operating Margin as Profit
Level Indicator (PLI).

TP and WHT Adjustments

Power Station Country however applies the Residual Profit

Split method to increase tax paid by Power Station Co.

Power Station Country also determines that a royalty was in
substance paid to IP Country, Regional HQ Co and Parent Co,

and imposes withholding tax.

Double Taxation

Double taxation has arisen because Regional HQ Country
does not reduce Regional HQ Co’s profit, and IP Co,
Regional HQ Co, and Parent Co countries do not allg;

credit for withholding tax.

* Equipment and services have been provided to Power Station Co by its

related party Regional HQ Co.

* Solar Power Station transfer pricing uses Transactional Net Margin Method
(TNMM) with Operating Margin as the Profit Level Indicator (PLI).

* Power Station Country, however, applies a different transfer pricing method

of Residual Profit Split.
Intangible Property (IP)

* Intangible Property (IP) has been provided to Power Station Co from Parent
Co (power station plans), IP Co (use of patents), and Regional HQ Co

(control software customisation).

* No royalties are paid by Power Station Co.

Discuss how double taxation arises in this case.
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// Global IP Centre

Parent Co
Parent
Country Dividepds 0% WHT)
Regional HQ Co
Regional HQ
Country

WV\/\

Provides
technology an
employee
services

1
1
1
d

Royalty and

Prgvides
employees on
segondment

Global IP Co

an lechnulog;

P

-
P Tow taxing
- Country

-
P Employmem services

- and royalty and

-7 payments 0% WHT

1
Dividend paym%:nts
1

10% Treaty WH

Power Storage Co

Power Storage
Country

Seeks to impose 40% royalty and
dividend WHT to non-treaty countries
and tax Global IP Co on a local

permanent establishment

Power Storage Country only has a tax treaty with
Regional HQ Country.

Employee Services

Global IP Co has seconded employees to Regional HQ Co under short term
employment contracts. These employees travel to Power Storage Country for
short periods to assist Power Storage Co with specific projects. The related
projects and employee duties are however substantially controlled by Parent

Co.

Structure

Parent Co Group provides battery power storage to support
gas, wind and solar power stations to store electricity to

meet peak load needs.

« The legal owner of the group's intellectual property (IP) is
Global IP Co, which provides technology to Regional HQ
Co, which then provides technology to Power Storage Co.

Global IP Co employees are seconded to Regional HQ

Co and then provide supporting services to Power

Storage Co on visits to that country

+ Dividend are paid by Power Storage Co to Regional HQ
Co, which in turn pays dividends to Parent Co.

Issues

« Power Storage Country considers that no tax treaties
apply to the royalty and dividend payments and to th

seconded employees

Regional HQ Co does not have a permanent establishment (PE) in Power
Storage Country under the Regional HQ Country/Power Storage Country tax
treaty. This is based on the OECD 2014 Model Tax Treaty, where there is no PE
where the building site or construction or installation project lasts less than
twelve months.
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Country Self-Review of regimes

FICTIONAL CASE STUDY
ASSIGNMENT: Identify features of the regime which may be harmful.
Country: Freedonia
Regime: Banking Incentive Regime

Description of regime: Freedonia taxes corporations at a statutory rate of 25%. Freedonia
taxes resident corporations on their worldwide income, whether domestic-source or
foreign-source. Freedonia taxes foreign branches of domestic corporations on an accrual
basis.

The Banking Incentive Regime provides reduced tax rates on banking income of 5%, 10%, or
20%. To be eligible for the incentive, a bank must apply to the Freedonia Banking
Commission. The bank must meet several criteria to be eligible (these criteria have been
published by the Freedonia Banking Commission):

) The bank must be resident in Freedonia.

At most 10% of the bank's income can arise from transactions with residents of
Freedonia

The bank must employ at least 10 individuals resident in Freedonia.

A majority of the bank's shares must be held by non-residents.
e At most 10% of the bank's lending can be in the Freedonian currency.

The Freedonia Banking Commission may, on individual applications, vary these criteria or
set additional criteria, at its discretion.

Part A: Preliminary factors

Al: The regime has been previously reviewed and there have been no subsequent | No
changes to the regime.

Comments:

A2: The regime has been abolished. (Where a regime has been abolished and | No
replaced by a new regime, the new regime should be considered on a separate
Template)

Comments:
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A3: The regime falls outside the scope of the work of the Forum on Harmful Tax | No
Practices. (The scope of this work focuses on geographically mobile activities, such as
financial and service activities, including the provision of intangibles. It excludes
regimes designed to attract investment in plant, building and equipment)

Where a regime falls outside the scope of the work of the Forum, please provide a full and
detailed explanation as to why this is the case:

If the response to any of A1-A3 is ‘Yes’, there is no requirement to complete
Parts B-D

Part B: Key factors in identifying harmful preferential tax regimes

B1: No or low effective tax rates [See 1998 Report, paragraph 61] Yes

Comments: The general corporate tax rate in Freedonia is 25%. Under the Banking
Incentive Regime, the corporate tax rate is reduced to 5% or 10% for eligible activities
undertaken with non-resident clients, and 20% for eligible activities undertaken with resident
clients.

B2: Ring-fencing of regime from the domestic economy [See 1998 Report, | No
paragraph 62]

Comments: The Banking Incentive Regime is not ring-fenced from the domestic economy.
Eligible banks can transact with both domestic and non-resident clients. Eligible banks can
be owned by domestic or non-resident investors.

B3: Lack of transparency of the regime (for example, the details of the regime or its | No
application are not apparent, or there is inadequate regulatory supervision or
financial disclosure) [See 1998 Report, paragraph 63]

Comments: The rules for the Banking Incentive Regime are contained in the Income Tax Act
and Regulations. Guidance on the operation of the regime is available on the websites of
the Freedonian Tax Authority and the Freedonia Banking Commission. While admission to
the regime requires application to the Freedonia Banking Commission, the criteria on which
the Commission makes its decisions are publicly available.
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B4: Lack of effective exchange of information with respect to the regime [See | No
1998 Report, paragraphs 64-67]

Comments: Freedonia is a member of the Global Forum with a Phase 2 review rating of
Largely Compliant.

Part C: Other factors in identifying harmful preferential tax regimes

C1: An artificial definition of the tax base [See 1998 Report, paragraphs 69-70] No

Comments: The basis on which the income eligible for the regime is calculated are the same
as under the general income tax system for banks.

C2: Failure to adhere to international transfer pricing principles [See 1998 | No
Report, paragraphs 71-72]

Comments: Freedonia adheres to the arm's length principle as set out in the OECD's Transfer
Pricing Guidelines. This is established in the Income Tax Act.

C3: Foreign source income is exempt from residence country taxation [See 1998 | No
Report, paragraph 73]

Comments: Foreign branch income of a bank eligible for the regime is exempt. While
foreign branch income is generally taxable in Freedonia, the exemption for bank branch
income is consistent with the treatment of foreign branches of banks by other countries.

C4: Negotiable tax rate or tax base [See 1998 Report, paragraph 74] No

Comments: The Income Tax Act allows the Freedonia Banking Commission to determine
whether the preferential tax rate under the regime for foreign source income is 5% or 10%.
However, this discretion is almost always used to provide the 5% rate. The 10% rate is
provided only when this will enable a taxpayer to avoid the impact of its parent country's
CFC rules.

C5: Existence of secrecy provisions [See 1998 Report, paragraph 75] No

Comments: Freedonia's banking laws provide for banking secrecy. However, such secrecy
can be overridden in order to respond to a request for information through a tax treaty or
TIEA.
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C6: Access to a wide network of tax treaties [See 1998 Report, paragraphs 76-77] No

Comments: Freedonia has 87 tax treaties in effect. These treaties meet the Action 6
standard for preventing treaty abuse. Freedonia has the Multilateral Convention for Mutual
Administrative Assistance in effect.

C7: The regime is promoted as a tax minimisation vehicle [See 1998 Report, | No
paragraph 78]

Comments: The tax advantages of the regime are noted on Freedonia government websites
but in the context of a broader strategy to enhance Freedonia's financial sector. It is part of
a suite of measures, including government promotion of banking services, immigration and
tax incentives to attract foreign banking personnel, and government development of real
estate in the capital city for financial services firms.

C8: The regime encourages purely tax-driven operations or arrangements that | No
involve no substantial activities [See 1998 Report, paragraph 79]

Comments: The regime's tax advantages are available only if the bank establishes a physical
presence in the capital city and employees at least 10 individuals resident in Freedonia.

Part D: Conclusion of self-review

D1: In light of the above and other factors, does your country believe the tax | No
regime may be potentially harmful?

Comments: (Include any assessment of the likely impact of the regime on other countries)

The Banking Incentive Regime is low tax but does not trigger any of the other factors. It is
therefore not harmful.

D2: What measures are proposed to remove any features considered harmful?

Comments:

D3: Further observations or comments

Comments:
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