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(2) BREFN » BIZBEUARENERRHERE GRS T oS BN EN A 2 A i g 8 R
HI] (Inevitable Disclosure Doctrine in Trade Secret Law ) j o FEE T » F2 K il G A& B B2 H A
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(3) GHBE » EESUERENE MR » BIILF IEAREEEREWFTA T 15 » 20054 » 526
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“(1) Definitions. In this section:
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(a) “Improper means” includes espionage, theft, bribery, misrepresentation and breach or
inducement of a breach of duty to maintain secrecy.

(b) “Readily ascertainable” information does not include information accessible through a license
agreement or by an employee under a confidentiality agreement with his or her employer.

(c) “Trade secret” means information, including a formula, pattern, compilation, program, device,
method, technique or process to which all of the following apply:

1. The information derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by, other persons who can obtain
economic value from its disclosure or use.

2. The information is the subject of efforts to maintain its secrecy that are reasonable under the
circumstances.

(2) Misappropriation. No person, including the state, may misappropriate or threaten to
misappropriate a trade secret by doing any of the following:

(a) Acquiring the trade secret of another by means which the person knows or has reason to know
constitute improper means.

(b) Disclosing or using without express or implied consent a trade secret of another if the person did
any of the following:

1. Used improper means to acquire knowledge of the trade secret.

2. At the time of disclosure or use, knew or had reason to know that he or she obtained knowledge of
the trade secret through any of the following means:

a. Deriving it from or through a person who utilized improper means to acquire it.

b. Acquiring it under circumstances giving rise to a duty to maintain its secrecy or limit its use.

c. Deriving it from or through a person who owed a duty to the person seeking relief to maintain its
secrecy or limit its use.

d. Acquiring it by accident or mistake.”

HEBRET R BIEFTHUE 2 &M E T AEHE - MZIFRCZ B — RIS MER
HYAERE o 55 2:08David W. Quinto fz Stuart H. Singer&=% » “Trade Secrets - Law and Practice”—3,
2014 Edition, LexisNexisH il > §1.02[2]1E3 » JF X : “The UTSA provides the following imprecise

definition of the types of information that art subject to its protection....The elements of the statutory
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definition are, for the most part, interpreted broadly.” - X Hi#EEIRTLE » EEISGE] S EEH 2=
FEMENEREARNUTSAZ EF  H—HAFENNEESMNEPG 2 A% W HE - SR ELUTSA HilE]

BHIE o sh 2 E[E 2 > 86.03[1] E355 0 JFLSC41 [N - "The EEA’s definition of a trade secret is based on the

7

UTSA definition, but is even broader once the nexus to interstate or foreign commerce requirement is
met.” o NRANVEFEME > 2% EINE S UTSA i AH E &I EEN (trade secret information )
W78 (requirement) ZEHJFEEIEM ] (actual use) 48 5 IAERIEZHEIEFERTAEA
EEZ SR T > Ky T RUBERZA VAR, (knowledge of what does not work ) = " ¥
R, (negative know-how) 5 [RREREAVE A B HAB VAR EE - N AL R 05 75
FHIE  FIA] pE S st 2 Y T e @ A GE SR AYRHTT 705 » 0408 R0 55t T 3 041 el 3 7 e 1Y HE ]

25

H I8 E81.02[21HS5 » [ Ay : ”Such information derives independent economic value because
its disclosure to a competitor could potentially allow the competitor to avoid fruitless research

approaches and shorten the competitor’s time to market with a competing product.” SEE 3 AiElE

HRMBE R W EENEREZ Y -

° =514 Elizabeth A. Rowe & Sharon K. Sandeen &2 > "Cases and materials on Trade Secret Law”
—3 > West R > E 510 : ”In addition to each state recognizing a claim for civil trade secret
misappropriation under either the UTSA or common law, about half of the states have enacted
criminal laws that are specifically directed at trade secret theft.” SR T : £ RHEEME
EERATNELE - SRR UTSA B¢ common law » RETH—FHYINA T A S SEM R HIRERL
HIET THIEEEE - XIn states which do not have specific criminal trade secret statutes, statutes
which prohibit larceny, property theft, or receipt of stolen property may cover trade secret-claims,
particularly if the alleged trade secrets are embodied in a tangible form.” fHEERFERAT  MHAPEE @A
FERIgt ¥ & EEHIF TR TR N 25 1158 S BB 28 2 AR BUR IR RS » P DABE ST 572 Lh 78
HUE SEMEIIEIETE » File— e et AP Ay 2 -

O s o (BB TR A BAVEEN T AOBEE | Bl
SEWEENRE » LA G IRGEH RN R TR R o 7RI M B BB LA — A LA R
UM 30 4 » HRBENESITERS " SEBEEEN, R " SEBERME , 2AE - %
FhEz B N DATEDHIAY A 24538 55 218 Elizabeth A. Rowe J Sharon K. Sandeen &3 ”Cases and
materials on Trade Secret Law”—3 > West 1R » H 1-2 J[E X Fy - "Theoretically, any bit of information
that is “secret” and of potential “independent economic value” can be protected by trade secret law

”_n
~

as long as it is subject to “reasonable efforts to maintain its secrecy.” »“although trade secret law in the
United States is principally based upon a uniform law that has now been in existence for more than
thirty years, the highly fact-specific and policy-laden nature of trade secret analysis makes it an
unpredictable (and fun) area of law.” e Y ZE = £ L2 AV (128 T 325 = (# A3 5 ( main sources ) »
TR RERELR % (Restatement of Torts ) ~ 45—7% (UTSA) ~ KRR R =% 4R7L (the
Restatement (Third) of unfair Competition ) ; H:Hr UTSA B35 46 I ~ SHmbbiiisE ~ &

KREBHESEEBFTET » SH2RERIE - H 39 - B £ LI =JARTRs 2 256iiaEit > 7
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& (Congress) B3 T H#F:473 Economic Espionage Act of 1996 ( f&jf# EEA™ »
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R N ARG VS SRR B B B - MR Ry T IR BEIBRF AR 0 S5 B
sk REEHENE K H H Y - 7> 2016 4E 5 H 11 HEmE e i A 548
VEEIEE A BIEAZE > B 7 S.1890 — Defend Trade Secrets Act of 2016 | »
T DTSA® o BB IE A% X B M 7R R AR 1 R B R 30
PHEEAERAME - fiF BEEA RSN SRR S < #E - FREREITD - A00/K
Z E TSR BRI A H 2 e 2 TS ORaE » 7 RE L B & SR T =5
AR 2 2B A s o W A PREE TR & SR 4ERFIET B2

11 FEAERR > I NERVE SR ESE AN BEEE

R~ BEROE

FrE @M (certain categories ) HYE AL R IYE £ E NI LR (information are not
protectable s trade secrets ) » 435I F(1) 3 & FTA1ZERY (generally known ) ~ (2)Z5 5 &BAAY (readily
ascertainable ) Jz(3)FERFE A(E ANAISEZEAIRIEE (constitutes an individual’s personal or
professional skills ) ; 352:0E[E=E > H 39-40 o

" HSEBIRTAE T AIE (Bill Clinton ) 72 1996 4F 10 H 11 HATEE ; HAEBEAVEBHES » 1254
FET S SEE IS THYEFS R F AR - 552 I Elizabeth A. Rowe Jz Sharon K. Sandeen &
2 » ”Cases and materials on Trade Secret Law”—3& » West K » B 521 o

2 S UEEE T AE2 B2 5% (Cornell Law School ) 27 Legal Information Institute 48E /4% 1" In some
circumstances, misappropriation of trade secrets is not only a tort; it is a federal crime. As a result of
shortcomings in the federal law and the threat of economic espionage sponsored by foreign

governments, Congress enacted the Economic Espionage Act of 1996 ("EEA"). See 18 U.S.C.
§8§1831-1839. The definition of "trade secrets" employed by the EEA is substantially the same as the
definition provided by the UTSA, but the definition of "misappropriation" is unique to the Act and has
no parallel in existing trade secret law. | » E4&gHt F -

https://www.law.cornell.edu/wex/trade secret °

® DTSA Z (EIEIFSCRAIRIAE - 352 LU 48tE
https://www.congress.gov/bill/114th-congress/senate-bill/1890/text
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HYEBEERE (jurisdiction ) » FE 73 Kyl (State ) JAKe .40 KB FS (Federal )
ERE RS BRIELZ A1 AR subject matter jurisdiction™ 2 personal jurisdiction
HVEREE ) - (R E B BV ERERE RO NERERE - BUTRER BB R K
HNEEERERES - HIRFERY B R RN ZRERR FIERS 2 FiDME e EE 1
REARRSE [ BILREINH S EE TS - AR AR A TS - k=
{[El#& 4% » —7& £ Federal District Court F3f1% 2 FafFZlTE Fy Federal Circuit Court of
Appeals » £ 5% » Bl R SEEISRFS A = AR U.S. Supreme Court » 5y SCOTUS -
A EHIREEEINA N [F] AERF 24— 511 Federal District Court 2 _F5F35 1Y Federal
Circuit Court of Appeals 1 » JEEIIRE & Judge » (HEBFFI R S ERIVEE - 18
aH By Justice o T SEEIFLHY_ BT — 2 AT EEEREIEN 7Y - RIAREE & INFTIEAY 3
i - 153 B 13 #3E _31ERE (United States Court of Appeals ) » 4135

JI ( Commonwealth of Massachusetts ) 5t &N E B FL S — _E 7K 2Ef% ( United

Y S IAS A BRI E0 RS Christopher P. Taggart [ 3RI%-22F 530 > subject matter jurisdiction {3
BB "lurisdiction over the nature of the case and the type of relief sought.” —Black’s Law
Dictionary(7th ed.) o

P BN EREELAG NN 0 BEE ISP AELEELT Fall Term2015 BHREATERAE An
Introduction to American Law F15 > {&HME I RES EE 72 3% Christopher P. Taggart iy » Wi
HEH FERZ HE2 R 3B © BT Professor Taggart fi /7 @ 55275 ¢
http://hls.harvard.edu/faculty/directory/11012/Taggart/ -

1 H BRI AR B 28 US.C. §41 » SEMEE E T DITELL F4EEHF]
https://www.law.cornell.edu/uscode/text/28/41 ; T4 it EZF 2B EH -
http://www.supremecourt.gov/about/Circuit%20Map.pdf < #FEIH 11 {# - Fla0 - KN
(Massachusetts ) J& 55— FaF0ELERE - 44T (New York ) RIS — FREEARE © F0
FaMmbbanrlE (District of Columbia Circuit) Sl A Re (Federal) » B4 EHHHFS =]
yEI& (all federal judicial districts ) » [ —HFIE S A A SEB & )F Washington D.C. »
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States Court of Appeals for the First Circuit'’) o L2}y BIEE B DL & 1T &,
E oy SR T AR BRI R & 53 &3 AR T @y L Ak
X DIZEBNEDE RSl - R EINFEREAEE - R NS > 7VE
={EZEER : INHY—ZF EBef#E By Superior Court » —fiRJ#E £y trial court 5 JHY—4§
e EETR . —3FIERT > T8 Ry Court of Appeal ; F_EFMEHYINE EERE » /5
Supreme Court ° (i MY EAREAI % > 5% ZE Y3 BE B I A R
(Federal issues only ) » [fIARFE Al FF EaFE - A (A 5B FR Al SCOTUS
R FEMAETEN T o BB AL T U AR o BN =R K S
FoazmnElT - MEARINERTAERYRESS » H—3F Superior Court k. 3 Court of
Appeal F7AE » Tl Ky Judge 5 (EINAYE SUERTDEE » AIRE S Justice « 1EFEEIMN 2
SHEBT AR E T o LN R AE] > H—3FEBiRE &y Supreme Court 5 _E3fF{&
2~ %8 FafiARE o 7% By Supreme Court, Appellate Division : F_EF&AT M
b5z > RIfE By Court of Appeals « i A4YININY &85 A Bl » JREL ey —A S A
FR 8] 7E—2&[Y Supreme Court J%_|3ff — &MY Supreme Court, Appellate Division
A ETEEE By Justices TE&IEYIN = ARERT Court of Appeals: 7AE HIlf#E £ Judge

S FEHMNEER 48 - AHYNEARE _(EEBEEL) - BI—FHY Superior

Y EFIER b Ta — E E E B ER EAT A R A R - » A B FE AR N ( Maine ) ~
it ( Massachusetts ) ~ ¥ E I ( New Hampshire ) ~ SEE %2R & 4EM (Puerto Rico) K28
BN (Rhode Island ) o 5% A4 B - ¢ http://www.cal.uscourts.gov °

8 MRl By 28 US.C. §1257 (a)

(a) Final judgments or decrees rendered by the highest court of a State in which a decision could be
had, may be reviewed by the Supreme Court by writ of certiorari where the validity of a treaty or
statute of the United States is drawn in question or where the validity of a statute of any State is
drawn in question on the ground of its being repugnant to the Constitution, treaties, or laws of the
United States, or where any title, right, privilege, or immunity is specially set up or claimed under the
Constitution or the treaties or statutes of, or any commission held or authority exercised under, the
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Court > DUR B = ARt Supreme Court » QA R E H Y _EF — 4 4RE Court of
Appeal » BiI40 * 4R MNELZ LTS o AlER & NERA B CHEE RSN G - 2
PL > 5 B S Al A AR R R AOB R A  (F RO &S E M4 — TR
BRETRUE » AR —TEEN EENHIRE . B - BN RFAMEENEEZR
FEAT Ry A IIAEE TR E B -

=~ ERZZKEEEEE (Economic Espionage Act of 1996 » DL TR

EEA) f&/

(—) WIFGHTIL > SRR FRE A 2 e R B 2 R SR R EFESE
BAEREE A > FA35E] 18 U.S. Code 2F 90 EEHR & = RN 7 (ReE R
1831 7 1839 & » 5 9 55 « DA/ M AT ZEREN S © 45 1831

P2 RELCHEREE ( Economic Espionage ) ~ 55 1832 (R G RE & 21

United States.

¥ 18Us.C Chapter 90 - Protection of Trade Secrets

18 U.5.C §1831

(a)In General.—Whoever, intending or knowing that the offense will benefit any foreign government,
foreign instrumentality, or foreign agent, knowingly—

(1) steals, or without authorization appropriates, takes, carries away, or conceals, or by fraud, artifice,
or deception obtains a trade secret;

(2) without authorization copies, duplicates, sketches, draws, photographs, downloads, uploads,
alters, destroys, photocopies, replicates, transmits, delivers, sends, mails, communicates, or conveys
a trade secret;

(3) receives, buys, or possesses a trade secret, knowing the same to have been stolen or appropriated,
obtained, or converted without authorization;

(4) attempts to commit any offense described in any of paragraphs (1) through (3); or

12



#5HY (Theft of Trade Secrets ) ~ 25 1833 [&*2 224 (L 19I4} ( Exceptions to

(5) conspires with one or more other persons to commit any offense described in any of paragraphs
(1) through (3), and one or more of such persons do any act to effect the object of the conspiracy,
shall, except as provided in subsection (b), be fined not more than $5,000,000 or imprisoned not
more than 15 years, or both.

(b)Organizations.—

Any organization that commits any offense described in subsection (a) shall be fined not more than
the greater of $10,000,000 or 3 times the value of the stolen trade secret to the organization,
including expenses for research and design and other costs of reproducing the trade secret that the

organization has thereby avoided.
18 U.5.C§1832

(a) Whoever, with intent to convert a trade secret, that is related to a product or service used in or
intended for use in interstate or foreign commerce, to the economic benefit of anyone other than the
owner thereof, and intending or knowing that the offense will, injure any owner of that trade secret,
knowingly—

(1) steals, or without authorization appropriates, takes, carries away, or conceals, or by fraud, artifice,
or deception obtains such information;

(2) without authorization copies, duplicates, sketches, draws, photographs, downloads, uploads,
alters, destroys, photocopies, replicates, transmits, delivers, sends, mails, communicates, or conveys
such information;

(3) receives, buys, or possesses such information, knowing the same to have been stolen or
appropriated, obtained, or converted without authorization;

(4) attempts to commit any offense described in paragraphs (1) through (3); or

(5) conspires with one or more other persons to commit any offense described in paragraphs (1)
through (3), and one or more of such persons do any act to effect the object of the conspiracy,

shall, except as provided in subsection (b), be fined under this title or imprisoned not more than 10
years, or both.

(b) Any organization that commits any offense described in subsection (a) shall be fined not more

than $5,000,000.
22 18 U.5.C §1833 :
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Prohibitions ) ~ 55 1834 (%> 2253415 ( Criminal Forfeiture ) ~ 25 1835 {¢&*
RN #74 (Orders to Preserve Confidentiality ) ~ &5 1836 {622 )
REEFEREE {22 ( Civil Proceedings to Enjoin Violations ) ~ &5 1837 &%

HEF DM AT (Applicability to Conduct Outside the United States )

This chapter does not prohibit—
(1) any otherwise lawful activity conducted by a governmental entity of the United States, a State, or

a political subdivision of a State; or

(2) the reporting of a suspected violation of law to any governmental entity of the United States, a
State, or a political subdivision of a State, if such entity has lawful authority with respect to that
violation.

® 18U.5.C§1834 :

Forfeiture, destruction, and restitution relating to this chapter shall be subject to section 2323, to the
extent provided in that section, in addition to any other similar remedies provided by law.

* 18U.5.C§1835 :

In any prosecution or other proceeding under this chapter, the court shall enter such orders and take
such other action as may be necessary and appropriate to preserve the confidentiality of trade
secrets, consistent with the requirements of the Federal Rules of Criminal and Civil Procedure, the
Federal Rules of Evidence, and all other applicable laws. An interlocutory appeal by the United States
shall lie from a decision or order of a district court authorizing or directing the disclosure of any trade
secret.

» 18U.5.C §1836 :

(a) The Attorney General may, in a civil action, obtain appropriate injunctive relief against any
violation of this chapter.
(b) The district courts of the United States shall have exclusive original jurisdiction of civil actions

under this section.
® 18 U.5.C §1837 :

This chapter also applies to conduct occurring outside the United States if—
(1) the offender is a natural person who is a citizen or permanent resident alien of the United States,
or an organization organized under the laws of the United States or a State or political subdivision

thereof; or

(2) an act in furtherance of the offense was committed in the United States.
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5 1838 R B M AERAY4E % ( Construction with Other Laws ) ~ 55 1839
{R** 2 EF (Definitions) « SRR EEA $HiA TR | NES > JIHLE
TESE 1839 frrHy 5 fEZR EEA B2 5 E R & TS S RO

UTSA &i— AT » {2 HE e SR A 2 2588 UTSA IR A A HH
CZEFES - Ak it 5EIAE 2016 4£ 5 H 11 H B S.1890 — Defend

? 18U.5.C §1838 :
This chapter shall not be construed to preempt or displace any other remedies, whether civil or
criminal, provided by United States Federal, State, commonwealth, possession, or territory law for the
misappropriation of a trade secret, or to affect the otherwise lawful disclosure of information by any
Government employee under section 552 of title 5 (commonly known as the Freedom of Information
Act)

® 18U.5.C§1839 :

As used in this chapter—

(1) the term “foreign instrumentality” means any agency, bureau, ministry, component, institution,
association, or any legal, commercial, or business organization, corporation, firm, or entity that is
substantially owned, controlled, sponsored, commanded, managed, or dominated by a foreign
government;

(2) the term “foreign agent” means any officer, employee, proxy, servant, delegate, or representative
of a foreign government;

(3) the term “trade secret” means all forms and types of financial, business, scientific, technical,
economic, or engineering information, including patterns, plans, compilations, program devices,
formulas, designs, prototypes, methods, techniques, processes, procedures, programs, or codes,
whether tangible or intangible, and whether or how stored, compiled, or memorialized physically,
electronically, graphically, photographically, or in writing if—

(A) the owner thereof has taken reasonable measures to keep such information secret; and

(B) the information derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable through proper means by, the public; and

(4) the term “owner”, with respect to a trade secret, means the person or entity in whom or in which

rightful legal or equitable title to, or license in, the trade secret is reposed.
2 552204 Elizabeth A. Rowe J Sharon K. Sandeen &3 » ”Cases and materials on Trade Secret Law”

~§ » West {4l > H 524 :”the EEA has its own definition of a trade secret which, while modeled after
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https://www.law.cornell.edu/uscode/text/5/552

Trade Secrets Act of 2016 |, (DTSA) ¥/* EEA G {E1E - #f DTSA T+
B HERF AT S OB R AR 2 REERERE > FIEEE S FELL

DTSA {Z IEHIIR SN Ry e

(=) MEEEISRHEZREZ N F &1 EE R E T E - R 1831 R
1832 fik - HEIHIRERBINFTIRA 2 23R - DLIERF HAE BIPRE 5S
PRS- TSR 1831 RHLE B NEIBURT ~ JMEUHERS - SNELNE %
R AES NEDE A 2 1 KSRV SRRV HITT By i BRI SR R 2T - o] DU
15 LU NARIEM - 0FF1 500 E3TTbl ~ 28 © Heils - A12L
Jii 1000 ESETTLA N Z &l - B BRI S Mk 2SR EE 3 &2
EAYEIE - I SRR AT R BT  Et B B A B SRR TR
ZEEFFENA - 105 1832 FRAE & — S B My REEL (BIA A R NEREL
JiF e ABZE ) N Al 10 LU N EIHEM R R E 2 S
Rt > B LUz 500 B3RPl MY - BRI 5 1831 iR KR 1832
AT ETE - AERIEVUIRIT Ry > IR RS S SN ~ 1

AN EZERANMNRIER ™ o TR FRF 45 (Federal Bureau of

the UTSA’s definition, is not identical.” °

0 =508 EEA 55 1839 (&7 EFEREH » FTEE “foreign agent” » $5 A foreign agent is any officer,
employee, proxy, servant, delegate, or representative of a foreign government.” E[I{Efa[4MNREUR 2
EE - 2ZEAN (i) RBEA - ABE - AR ARESEEEAIEA o M "foreign
instrumentality” » 483E[E] EEA TEF B”any agency, bureau, ministry, component, institution,
association or any legal, commercial or business organization, corporation, firm, or entity that is
substantially owned, controlled, sponsored, commanded, managed, or dominated by a foreign
government.” H[MEA[AVE _EHSMNEABURFT#ER - ¥26] - B8 - f5H - ZeHFsE Eay e -
Ha&iz ~ BT ~ 4HEk T ~ TEREEIRG - WA BT AR b - 80K REipg2E BHVAHSR - AF] - &%
A~ B - FrEfEEE R EEE R

3t £ 504 Elizabeth A. Rowe K7 Sharon K. Sandeen &2 s “Cases and materials on Trade Secret Law”
—Z= > West HRF » B 522-523 : ”Section 1831 is the provision on foreign economic espionage. Section
1832 of the EEA prohibits the same type of conduct as in section 1831, except that it does not require

16



Investigation » B[] FBI) 5 BH T ARASEEERAVIT Ry > T Rsak B E R
UG BT FE BN E] (US-based companies ) 2%
MY RAE > S Rya% /m S IE#ED (Counterintelligence Division ) HYEZAE:
% (top priority ) » 5% SIBERES GO IER AL - $TEHE R ERE
EEEARITT B P LAUEST - E 2009 44 2013 4 » KOMRRE K R HUE AL
MVZEAEINT B 5y 2 8+ - E] RSB TR AR LSRR R &
i o 1f FBI IR a8 H ek B R H 2 SE M i USERYAUSEIAAY - F RN
FENEE I (insider threat) DL LI4ERS (cyber-enabled trade secret
theft ) FEHUE SEMVE 5 4 NERIH38E T30 T8 B Al LSRG A A S A B B T

A TFEARRERUE R BAETEEIANS « B ~ B - R AL IR

a benefit to a foreign government instrumentality, or agent. Accordingly, this is the section that is used
in most prosecutions.” °

% sE20E FBIEHE ¢

https://www.fbi.gov/about-us/investigate/counterintelligence/economic-espionage-1 o F A E R 4K 5

PSSR T ARSI NHAE R AT A > R 85 T < JEUSCSRB A The FBI Director

has designated espionage as the FBI’s number two priority - second only to terrorism.”

P o Bl H ¢
https://www.fbi.gov/news/testimony/combating-economic-espionage-and-trade-secret-theft - [ 5

FBl 2 E#RERFY > Assistant Director Randall C. Coleman JAESE] 103 4E 5 H{F & x a5 2T a e
ZIUSEHARYWE EFHRRZFZE® (the Senate Judiciary Committee, Subcommittee on Crime and

Terrorism ) Frag3e 2 #HH (statement) > S5 T  ”Fighting economic espionage and theft of
trade secrets from U.S.-based companies is a top priority of the FBI’s Counterintelligence Division (CD).

In 2010, CD created the Economic Espionage Unit, a specialized unit focused solely on prosecuting
cases under the Economic Espionage Act. Located within CD’s Counterespionage Section, the
Economic Espionage Unit works with private sector partners to investigate and prosecute trade secret
theft. Within CD, this unit’s caseload has continued to increase every year since its formation. In fact,
from fiscal year (FY) 2009 to the end of FY 2013, the number of economic espionage and theft of
trade secrets cases overseen by the unit increased by more than 60 percent. Economic espionage and
theft of trade secrets represent the largest growth area among the traditional espionage cases
overseen by CD’s Counterespionage Section.”
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f520 (dumpster diving) 752 - JCHUS B FHESE™ - A LR
GHIATAER ] - AT RISEEIER R B R CCHSRERA RIS ) AyE
RN B ERAIBOLEMRVEFTR R - ZRAEAE S EAYSIeifr - Lo
K& N EIE SRR - BN A SRR AR SRS A1IRARHY
B % T FTER BH H AR HUE SEM Y B0 IR 0% AR E NEL AR ICE -
ZA AR AR - (HSEREE I PAREER T - & SRR EE
SERMERIORE > R LA S E I 2 0525 IR 530 A2 A R ERE A
BRI A BB - Hrh EREEUF T 2 Ay &0F - B4 FBI B D.A. (35
BIfREE ) PAE LM DM IREERI MY E SIS ~ R AR
R R 7 A PR ST ~ TR A BINRATE Ry ~ BRI ~ S0
ABE RS R E R ERIR AT - (S LT
RESEEARBIRISS DAL - iR ERE R EEZAFEAS
WAA PREE SRRV A RS I ERHUE eI T8 > TEMGEEEA

* [EHIEE ¢ ”Economic espionage and theft of trade secrets are increasingly linked to the insider
threat and the growing threat of cyber-enabled trade secret theft. The employee who poses an
insider threat may be stealing information for personal gain or may be serving as a spy to benefit
another organization or country. Foreign competitors steal trade secrets by aggressively targeting and
recruiting insiders; conducting economic intelligence through bribery, cyber intrusions, theft, and
dumpster diving (in search of intellectual property or discarded prototypes); and establishing joint
ventures with U.S. companies.”

> [EIFTEE ”Department of Justice (DOJ) formed a task force on intellectual property in February
2010. The task force works with the Office of the U.S. Intellectual Property Enforcement Coordinator
(IPEC), located in the Executive Office of the President. In February 2013, IPEC issued the
administration’s Strategy on Mitigating the Theft of U.S. Trade Secrets. The five-part strategy calls for
focusing diplomatic efforts to protect trade secrets overseas; promoting voluntary best practices by
private industry to protect trade secrets; enhancing domestic law enforcement operations; improving
domestic legislation; and raising public awareness and stakeholder outreach. The FBI is also a partner
at the National Intellectual Property Rights Coordination Center (IPR Center). Together, the IPR
Center’s 21 partner agencies facilitate the exchange of intellectual property theft information among
federal government agencies and international partners, plan and coordinate joint domestic and
international law enforcement operations, generate and de-conflict investigative leads from industry
and the public, provide law enforcement training, and collaborate closely with industry partners on all
forms of intellectual property crime.”
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AYER R > H IR A FOE - B0 > FBI Rt 7 — 2L ]l LA
BREUITESE™ - B30 © s SR T DU ~ BRAIA B N BT A e
PR - BRI % S - B TVEREZHIIGR - B HIA IR
ESEMEIREEUR | AR THRET IR - REHAFRIENS
BRI AN EIVARSIA B EAIRNE TR A S EE E RN
HRHYAUR ~ BUR K PR ESEMFEIIIEL - B a ERIEE N E
PREEETEMERTE R » (EAFIRIBUR AR # ) T 2208 ~ Sikg (R

FHEIE ORGSR HITIRE A S AE S B T {rl 8 R A =] A ER ] S

® ERTEE Protecting the nation’s economy from this threat is not something the FBI can
accomplish on its own. To effectively protect trade secrets, companies need to be proactive—by
marking sensitive material as secret or proprietary information, limiting access to protected material,
and monitoring who accesses it. Employees should receive regular training, and more frequent
notices regarding company policies on protecting trade secrets. Companies should consider
implementing non-disclosure agreements with employees to not divulge company proprietary
information. If a given piece of information is critical to the long-term success and profitability of a
company, the company should limit access to those employees who have a need to know. Further,
organizations and companies should evaluate internal operations and policies to determine if current
approaches are tailored to the types of risks and factors associated with trade secret
misappropriation committed by corporate and state sponsors. For example, areas for evaluation
might include: research and development compartmentalization, information and physical security
policies, and human resource policies.” ~ ” Companies also need to educate their employees about
some of the warning signs of insider threat, and regularly explain how to report suspicious behavior.
Some of these warning signs include working odd hours without authorization; taking home company
proprietary information; and installing personal software, or personal media, on company equipment.
Other warning signs include short trips to foreign countries without notification or for unexplained

reasons, a sudden influx of wealth, or an employee living beyond his or her means.”
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HYIETE - il B THIEL A DU E T A B AFHIZS - A IEEHP
i - BT EE R _EBE R A SV E R IR ~ BT A EEREEA

FANEREG ~ R T ALY ME AR T B A Ree Ry (T L B ~ ZE 2R R
7~ HEGHC PR 240507 - st rel 2 (RAVEE Bt 85
IMEREREIA S (T SNy A = A DA RIS & R R
AISEEIE - BREUEEHIE B LB ANE » DA BIF TG » SCAuAt FBI Frft
ZERYAFE S E IR FRUEIR R AP > B A A HL— 6 > 2R
HE - R T EAFRER CEFRME 2 NEIELSN  IEFRGEEOL
PEZATRy » — T AT DAEE A — 1k T RNERITAR | AR » SO I ERE IR
AYRTRENE 55— 5T BB EARVIEIEST - PIANEREIREAE] > iR

1

A S AR Z PR H TS FEMZ B TR AR E A F =
SR EFT A AR > BT AR - WECERTHIEIE - R
NEIEREA R - WS T8 - (RFER > BOILIEHE - Tk

«

7 GBI TR 100 SRS 7 SRAIL ZERESRE A IR T LA 94 4E 7 AR -
A1 AHIRTEES B AEANERE - B SR A e A RS A e i 2 R
st~ B RER > 7Y 94 £ 7 HEME - BERRE AL 2 dHIRYE - 5 - HEkEs A HIRERRLE
B EAERIR S - I B 3Gt - &R Z A FIRERRAY R T TR S B RERR 9 fElikas 2 FHRE R
WEMBEE &R & - BIEMEER  (ERBEFAZBE L SFERK > SWAR ST THES
[FEIALAY 2 2 TAFER JCHbT3E TAR RIS S SRRy R R e T R A R B R 2 g e
Az TAF&ER - fICUA I s MR E fFE i - i EbE e ke A \ﬂ%@-%‘?@ Iﬁﬁ
LA T RZAR AT 4 F 8 A BB - S B TARRE TR &R &2 0] Mk - AR
15 - BRI R — & 4RaR T AT e A LRt ) PmEss T\‘ﬁ%@%ﬁé.ﬁ}\ZIﬁ%A
BERL - AR 94 £ 7 ADRTEETI 2 1% - EEFALNEN > BREESHE 11 ALV ZH
&5 N B T rl 2l ERERD & Z2RATTALMS R =Fris > AlgsE 11 A (B 1 ART] 52 -
KB R— 2 B4R | AT SR AN TR | BT R SRR o 8T 0 S EBH R
AHFEE QQ A H > WHE 11 MEGEFALFEFRRZ R T2 — R RER aQ A F%2 QQ
NERE BT Z —  IMEEEZAPIRGIGE 11 AU HAETFAE TR T QQ A HAM S
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HRHYTE > (REH CHYESEME - BT A il sdhey—3

SUFBI By T MEE S B YT 2 SR DR 2 TS - IR R HHEHY
HEEFIEE TG » M T —EEEs > tEnss% - %
i Z E 8l R B RS NEIBURF Ry TS EaZ B P 7 RV Rty - ER %4 N B P
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EEPE - 25 T HARAE & TR RE R Rr s R S HBIH T DABH L - Wi
NFEIEE 95 RN IR AE - WS ATV - LUK
HArs B IRE R EHVRT] - TaZORE et s&H#H T RISRAVIEA - HLEL HAR
NFEIE RS B TGRS M ERIIE Ry - AIRAAVERE - i Rt
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*® AR EREYY 36 78 - BHEESE
https://www.fbi.gov/news/stories/2015/july/economic-espionage/video/the-company-man-protectin

g-americas-secrets > 48U AR ELIECAYEESL -
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% DMEAFABERAETHEIRMER - s20EZ 5 1835 (RIEHEHRE A
W R PR B R st S BT B e Fa AR e S G I A AN A & ~ B T S
Jit - DUEIRESEIE 2 HAY - MR - A ARINEHE O &%
MEEREIR - EABERIUNSETRAN T K H O EES
BREZ— o MEEREIHIEEL - flARRETEAEF+ - BRI

"discovery | (REIERA/R) F2FF o BLIBIN E U TREEAR 2 Ry

(pretrial ) - ¥JA7E discovery 12 FPRA A E R % &IV ORE - JRAEEE
FEARRPT T T {4 | (protection order) ZCUEREHARELEY - RSB
—B - SHIESS 1836 RAKEMEZLE ] DUEITREBES, - UEGEENE
1EROE < (injunction relief ) AR¥EFHTE 3% B EIFTAUERIRET R (HIH

FUEROES) W BT AR G — 25 H B BT - e SRR

39 == 503 William Burnham, Introduction to the Law and Legal System of the United States, West, fifth
edition, Z5 235 E, “...the facts of the case are investigated through a pretrial process called
“discovery”. In discovery, the parties have the power to require anyone who has knowledge relevant
to the case, including the opposing party, to come forward and divulge that knowledge under oath.”
JRRI - TAE discovery f2fpH - BT EE N AT AEDRIRE A RIEVERIA - BFEEE - (2 2450
BT » FiskERAM MR PEEE -

0 == 5 02 William Burnham FifEE » 55 238 E © ”a “trade secret or other confidential research,
development or commercial information,” though not privileged, maybe protected from discovery by
means of a “protective order.” Such information is not completely exempt from discovery if it is
directly relevant to the lawsuit, but even if it is required to be disclosed to the opposing party, a
protective order can be used to prevent disclosure outside the lawsuit.” ZRE[1>" & SEFNEE B E {1z
W9e ~ HREREEEN - EANERE GEPINERDE P A FREIELE B A MR g RS )
ZAATLAE discovery R2fp & HARTH (R e S NI DAORGE © EfE &N SR BTN ELFEAHRE - BEZR
NEE T Z EWBHE discovery #2Fp 24 - (HRIEEWZOK ¥ S8R -t n] AR IReE B FENTS
BARGWAEZIEAZI
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AIIRZATIII QA ERE ST » BRI HIBOR RUE -

(P9) 7 1996 FARHHISEEI SR IR AR R IR B ATl 1832 (FRATARE
BRI & SRR R SRR - S2BIAF 2012 FEAEE & [EE - M FHSEEI4
HiwE o PREF 12 H 28 HIEME Tz NSRRI RS - %45 " Theft of
Trade Secrets Clarification Act of 2012 | » ¥HE A% 1832 (& FHFHEN M or
included in a product that is produced for or placed in | & » Fk "a
product or service used in or intended for use in | ** » JRENEE R ((Tf] A
TEZEAE PRI B Nl P 75 AR ) T P AE P e s s TR Y B SN - BT
HRERLEIRE POVEENE , - MEEEERE B TReER YA

s S IEE R A8 E ¢ https://www.congress.gov/bill/112th-congress/senate-bill/3642/text °

I'Section 1832(a) of title 18, United States Code, is amended in the matter preceding paragraph (1),
by striking ““or included in a product that is produced for or placed in" and inserting ““a product or
service used in or intended for use in". |

42;%25%5@ Dylan W. Wiseman, “Understanding the New Theft of Trade Secrets Clarification Act of

2012” > 4t

https://www.littler.com/publication-press/publication/understanding-new-theft-trade-secrets-clarific
ation-act-2012 « HAESZHEH © EHEAVEIE T 2 AR M E 7 HHETR TR AGCCHIHIE - H—2F R
7 (service) I ALRERE (ZATEEEERBZEREERY) » H_ 2 A EEHEE

o (usedin) HYEFEMNE > EFEEHEEMD (intended for use in) & HHYEEME © T

practical effect of the new law is to expand the scope of the Economic Espionage Act in two major
ways. First, the amendment expands the scope by including products or services. Thus, an employee
could be charged with the conversion of trade secrets used for services that are actually or intended
for use in interstate or foreign commerce. Prior to the 2012 amendment, the Economic Espionage
Act’s applicability to services was unclear. Second,....... Thus, if an employer has a product or service

that is either actually used in interstate or foreign commerce or is “intended for use” in interstate or
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BH55 . F3RAGEERAT United States v. Aleynikov (Y22 (4 #EEH( reverse )
—F PR FEEE RS A IOV - “RAEE R il Ao/

"orincluded in a product that is produced for or placed in |2 ERERL A >
RRERF 2 AHEHETE - TS B Ry EISTEEE AT IEARZE T AR
FFEZIRITRE § BN EEA R RE Rt N AR » FEA N R ARH R

RUIfg e > Pl B e FER T AR ITA R (language) ™ o R4%E55 —3B1E

foreign commerce, the Economic Espionage Act should now support criminal charges for the
conversion of such trade secrets. For example, a company’s proprietary software developed for its
own internal use should be protected under the new amendments, provided that the proprietary
software is part of the company’s products or services that are used or “intended for use in”

interstate or foreign commerce. “

3
United States v. Aleynikov, 676 F.3d 71 (2d Cir. 2012).

M IS R AR A HAER AR ¢ “Goldman's HFT system was neither “produced for” nor
“placed in” interstate or foreign commerce. Goldman had no intention of selling its HFT system or
licensing it to anyone. Aleynikov, 737 F.Supp.2d at 175. It went to great lengths to maintain the
secrecy of its system. The enormous profits the system yielded for Goldman depended on no one else
having it. Because the HFT system was not designed to enter or pass in commerce, or to make
something that does, Aleynikov's theft of source code relating to that system was not an offense
under the EEA.

Even if we were to conclude that the phrase “produced for ... interstate or foreign commerce” is
susceptible to a broader reading than we think it will bear, it would at most render § 1832(a) facially
ambiguous, which would not assist the prosecution. “[A]mbiguity concerning the ambit of criminal
statutes should be resolved in favor of lenity.” Rewis v. United States, 401 U.S. 808, 812, 91 S.Ct. 1056,
28 L.Ed.2d 493 (1971). And “when choice has to be made between two readings of what conduct
Congress has made a crime, it is appropriate, before we choose the harsher alternative, to require
that Congress should have spoken in language that is clear and definite.” United States v. Universal

C.I.T. Credit Corp., 344 U.S. 218, 221-22, 73 S.Ct. 227, 97 L.Ed. 260 (1952).
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JEMERE 2~ TR LGRS - BRE S ] RN ReE USSR 2

SIS ] -

(71) HEEIEZ EBRLORHERRE— T 2012 4N R &R RERE S1HE =%
( Foreign and Economic Espionage Penalty Enhancement Act of 2012 ) : £
i B AR 52 R NI Y SO FETER TR » IR AET A (27 ARVEE ZE IR - 1F 2013
F1H 14 H » esE =BG RIEER - RGeS 5 F AR

HiiBd T Foreign and Economic Espionage Penalty Enhancement Act of 2012* |

The conduct found by the jury is conduct that Aleynikov should have known was in breach of his
confidentiality obligations to Goldman, and was dishonest in ways that would subject him to
sanctions; but he could not have known that it would offend this criminal law or this particular
sovereign.

CONCLUSION

For the foregoing reasons, the judgment of the district court is reversed.”

© HIER SRR e gEs
https://www.congress.gov/bill/112th-congress/house-bill/6029/actions °
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B o IAZER EEEIEER > N RS AR BIOR R AT 5 =5
ERIED sy (RIS 1831 f6) ZBREFIEE® - K E A 1831 6k (a) 2 (5) B
(B AN B HIST A T 5548 50 BT 0 R Ay T 355 500 BT 5 R
ARAVES 1831 5k (b) BIEREER S HIET Ry - HEIFEARATA A T 5%
1000 7T BIEFy " 554 1000 EITEE R Z ST = = B0V EENE
EES > WEHEEEY ) - B REEEMZEE (U.S. Sentencing
Commission ) SARIZE] S TIAHT H Y » Ry KT R I S5 B ZER TR
HYIEAR » AR & 18 I H 72 B/ N S/ s rT RE R S Y i &5 B0
Tt 1 SR S 28 B Rl R BUR B - M0 R B A HLA A
HE I ILZEREARRD - A8 A A Ze R — 5% -

(7)) YATEIFEFEK B E— T 7'S.1890 — Defend Trade Secrets Act of

2016 , - f&5f# DTSA

K 2012 FEEEZBENB L - H2RERF GHES -
https://www.congress.gov/bill/112th-congress/house-bill/6029/text °

4 JESZ B ” not more than the greater of $10,000,000 or 3 times the value of the stolen trade secret
to the organization, including expenses for research and design and other costs of reproducing the

trade secret that the organization has thereby avoided” -

*® HgEEESC4IR ¢ 7 Directs the U.S. Sentencing Commission to review and amend the federal
sentencing guidelines and policy statements applicable to offenses relating to the transmission of a
stolen trade secret outside of the United States or economic espionage in order to reflect the intent
of Congress that penalties for such offenses reflect the seriousness of, and potential and actual harm
caused by, such offenses and provide adequate deterrence. Directs the Commission to: (1) consider
the extent to which such guidelines and statements appropriately account for the simple
misappropriation of a trade secret; (2) consider whether additional enhancements are appropriate to
account for any transmission of a stolen trade secret outside of the United States and any such
transmission that is committed for the benefit of a foreign government, instrumentality, or agent; and
(3) ensure reasonable consistency with other relevant directives, guidelines and statements, and
related federal statutes.” °
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SEEIFEEK DTSA Z {87k > E AR TR E M Fr A HE A o] DAER FS kT
AR I E AR L RETRL - A E S EEFREZ 5 F - 1A LA
[FTERTEE AT o SCAIFIFTIL - DTSA EEAET EEA fER A L
(EREFRAR U E B » M A AR S S AH B AR E - MEAE I SR £ 57>
EEIHTEIEZ DTSA 7% » $fR 55 1832 fik (b) HYHELST » KA 500 &35
TCEA N ETEAYITIRS > $215 Fy 500 ES5TTe il 2 &5 iba 2 3 (B (EE
BUIERTTE Rasat ZACE S A S % 2 S R R FE it S e 2
HAEE > WEHE S - i DTSA PR 1 B B R AR T -

¥ = S IEMENE  https://www.congress.gov/bill/114th-congress/senate-bill/1890 - E 3% B - ” Defend

Trade Secrets Act of 2015

This bill amends the federal criminal code to create a private civil cause of action for trade secret
misappropriation.

Specifically, the bill authorizes a trade secret owner to file a civil action in a U.S. district court seeking
relief for trade secret misappropriation related to a product or service in interstate or foreign
commerce. It establishes remedies, such as an injunction and damages. The statute of limitation is set
at five years from the date of discovery of the misappropriation.

A trade secret owner may apply for and a court may grant a seizure order to prevent dissemination of
the trade secret if the court makes specific findings, including that an immediate and irreparable
injury will occur if seizure is not ordered. A court must take custody of the seized materials and hold a
seizure hearing within seven days.

Any party harmed by the order may move to dissolve or modify the order and may also seek relief
against the applicant of the seizure order for wrongful or excessive seizure.

The Department of Justice must submit to Congress and publish a biannual report on trade secret
theft outside the United States.

The bill expresses the sense of Congress that: (1) trade secret theft occurs in the United States and
around the world, (2) trade secret theft harms owner companies and their employees, and (3) the

Economic Espionage Act of 1996 applies broadly to protect trade secrets from theft.”
O HEIEEC S F R 7 (1) in section 1832(b), by striking “$5,000,000” and inserting “the greater of
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SCRHBYSE 1835 fif » R ATARMHET THYHTA DTSA th > SH0E EEA 5T
AMEFP T o ESEIBEATA ARV SRS EITIILURE - DIRERLS

B HREATTARE T o 2 AT HOR E R R TR R T discovery |
FREF > AEEFRIERTE AR T A EEH RS - SRl EEA
IEVESFZ B # SN Rt Frda Ba e R 2R 22 BEA Z (REERIFE H AY -
I DTSA ZHHEIERE T » BN B K BUEE - oA sFAlrfTs
F52,

$5,000,000 or 3 times the value of the stolen trade secret to the organization, including expenses for
research and design and other costs of reproducing the trade secret that the organization has thereby
avoided” > 5 HE4GHE ¢ https://www.congress.gov/bill/114th-congress/senate-bill/1890/text °

" HASIE 60Ky ¢ 7 in section 1835—

(A) by striking “In any prosecution” and inserting the following:

“(a) In General.—In any prosecution”; and

(B) by adding at the end the following:

“(b) Rights Of Trade Secret Owners.—The court may not authorize or direct the disclosure of any
information the owner asserts to be a trade secret unless the court allows the owner the opportunity
to file a submission under seal that describes the interest of the owner in keeping the information
confidential. No submission under seal made under this subsection may be used in a prosecution
under this chapter for any purpose other than those set forth in this section, or otherwise required by
law. The provision of information relating to a trade secret to the United States or the court in
connection with a prosecution under this chapter shall not constitute a waiver of trade secret
protection, and the disclosure of information relating to a trade secret in connection with a
prosecution under this chapter shall not constitute a waiver of trade secret protection unless the
trade secret owner expressly consents to such waiver.” » ifi 55 Z: 08444} -

https://www.congress.gov/bill/114th-congress/senate-bill/1890/text

32 mpgmps sk S IEMENE ¢ https://www.congress.gov/bill/114th-congress/senate-bill/1890/text °
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1]

EEE]VAES (United States Department of Justice ) ¥fAESFSE
BRI A R 2 %™

SR ELAER S oA 22 B4 28 F SE B 4R el i A AT A B 2= - il

51 T MBI FA > DAL AR B MR R DA B A AR R SR - (E
LR EFRARLATEER S 3R TR AT 1831 fRAVIETE - thstiEhr
s A BN ~ SN AR ~ SN U R A AR T 2R A T 2 SER PRl
58 > VEKCB BB ZR 204 S AR RN Y EREA T o R
SEHE 2 RESTE AR - SGZIFA =R EESOE R AT
FRILIE S SN2 RN A R B R AVBETZ TN LUREST i =] LA R &
PREFCEFERN AR E - IR B (R IKIER EEA REFT) HYME
—HZE > W% TPATAEN EEA WEFT g E TR B B2
FEBEEHIET EEA SR B IV - SSEEEAS B 2K EEA V(RS
TLUREET - AHEFEREN GHRILT) - M =IARMERE] 104 56 H
JREE R T EESTEC (assignment of responsibilities ) » Horr gl + 58858
TEZ BAEMIE EEA B 1832 (Rl 2 AT > Beksn Bl IUgR R E R R T

> =S RAE R E]ATAENE (Office of the United States Attorneys ) 75 5E4HERAA » 48HL ¢
http //www.justice.gov/usam/usam-9-59000-economic-espionage °

> = SRR S S AT4ENE © “Assistant Attorney General for the National Security Division (or
the Acting official if a position is filled by an acting official)” -

> = SRR SR ELAII4ENE © “The EEA is not intended to criminalize every theft of trade secrets

for which civil remedies may exist under state law. It was passed in recognition of the increasing

importance of the value of intellectual property in general, and trade secrets in particular to the
economic well-being and security of the United States and to close a federal enforcement gap in this
important area of law.”

“The availability of a civil remedy should not be the only factor considered in evaluating the merits of
a referral because the victim of a trade secret theft almost always has recourse to a civil action. The
universal application of this factor would thus defeat the Congressional intent in passing the EEA.”
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PRI, FBI EEFRE IR 5 RO e  JERAtAE A AR -

FHLURy > IREIEE - ARy MM K S AR A A R B g R

BEEWERLE S REEZ A FRVH IR ARS (S ERE M
HUEHE P EMHESEE R DI iR EESIREE AR s E s E e
s e shan . B eERACE T T B B By - NS SR
FEPITESENEITESR (adversary system ) > fnfte g Al EE EAH C
ZBEHEE N R ER - WEETTHT > M ERN R HIEE RIS
Az > FEACAEEHZ T - IRE SR I8 2 593 M B RV
R o MAESREL > SFAARYRCAHES & Sp bt - esmE A 0D ~ B5fH - B

Mg - CHMETIE R (jury trial ) B - BUZAEE - HSER
HE—FHEEF G SEHHNEEER ) TR —FER
HE > ZREFTHEERBAR MG LS - SR ETETH > feh
JERELAMF A 0Bl - M ES Z A sh BRI AR LAY MNV B SR o7 IR SE 2
ZHETER - EREE - H—J7H > EBEVAR T E R AR R E AR
EAVEAERE - OERE - HEL5TT - s RIS EERA > BARE
BEFEB AR E LA RIE) » UZRCERERTICZ e i an H Y > 1A E
[EEETHRRENENME » TN MR 2% -

BRINER 1831 (FREVEERCERM: » REIEIAERR Ml B B AU E

> =k S BNNIE SE B E 34805 ¢ ” Prosecutors are strongly urged to consult with the Computer
Crime and Intellectual Property Section before initiating prosecutions under 18 U.S.C. § 1832. The
Federal Bureau of Investigation has investigative responsibility for complaints arising under both of
these sections. Cases involving importation of goods which contain or use the misappropriated trade

secret may also be investigated by the United States Customs Service.”

30



PR - (1) WS e RS ENEFTERE ST - F5HL - 1815 - B
SEIEE A (2) WEaE B EREARTA RN (3) ZERBRE
SRV © (4) B AIEE SRS - RECESNEIBURT ~ s URIER] -

SHER A PIER] - WAL 4 RIERREFEEE - S5 T HE TR
HE™® o SZIRE 1832 WRIVE HREIDIRER » FEEIENAS B TR

57

AHS B EIAIEH

\

http://www.justice.gov/usam/criminal-resource-manual-1124-elements-offense-under-18-usc-1831

Elements of the Offense Under 18 U.S.C. § 1831 : In order to establish a violation of 18 U.S.C. § 1831,
the government must prove: (1) the defendant stole or, without authorization of the owner, obtained,
destroyed or conveyed information; (2) the defendant knew this information was proprietary; (3) the
information was in fact a trade secret; and (4) the defendant knew the offense would benefit or was
intended to benefit a foreign government, foreign instrumentality, or foreign agent.

RIS B ELAS R > 3R JH:J%IE%%‘%F (mental state requirements ) » #5245 T
_BAEE ~ SEEREEAD 0 WOREFERCATE ¢ 7. Thus, a person who takes a trade secret because of

ignorance, mistake or accident cannot be prosecuted under § 1831.” gl A :

http://www.justice.gov/usam/criminal-resource-manual-1126-18-usc-1831-element-two-defendant-k

new-information-was °
P == L BNE R E]EEFAENE ¢ http://www.justice.gov/usam/usam-9-59000-economic-espionage °
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FYSBTER © (1) BGTERCEHM BT ST - S50 - &5 -
BORSEIR R - (2) #e HE (knowingly ) B L BEE A FTATERY < (3)

i BB ESRINE  (4) BRI RAT A S S a e M s SO M 245
FIAEREANLIINZ N 5 (5) AR SR EEEM ST E N0 20T
FRHTES (6) (ERREREIEH - AINAEUEER T I (5 B AEATIL T Theft of
Trade Secrets Clarification Act of 2012 | {E1ER 2 S0 » HULER TYIA °

H_E AT - 55 1831 fRREES 1832 fiRey LAk (1) 2 (3) {EfEpE g E
TEARIE] > w] R R R A PO NEBU ~ # - BN SHUE 2 B2
rEl > B HA S MV REEU T By - It 3 TH n] S 8 SO SRR I Rk
R FEERE R R RE IR - v RETHEE GBI 2R - B RERE
ZEEL U EEREHIRTA NS e B AGRR 2 SERE se e Ryl
PURH ANl frag Hog S bl (i LB AR 5 AR Sk 2R A A
WENEAERGE R IRV G » T2 BRI R AR IAET Y56 1831 fi7HAREH

\

ZFEREEAE (2) T the defendant knew this information was proprietary | Y

SRR =AM A

http://www.justice.gov/usam/criminal-resource-manual-1129-elements-offense-under-18-usc-1832

1129. Elements of the Offense Under 18 U.S.C. § 1832 : In order to establish a violation of 18 U.S.C.

§ 1832, the government must prove: (1) the defendant stole, or without authorization of the owner,

obtained, destroyed or conveyed information; (2) the defendant knew this information was

proprietary; (3) the information was in fact a trade secret; (4) the defendant intended to convert the

trade secret to the economic benefit of anyone other than the owner; (5) the defendant knew or

intended that the owner of the trade secret would be injured; and (6) the trade secret was related to

or was included in a product that was produced or placed in interstate or foreign commerce.
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RREH » HHR R RIE T AR P AT AR S JRED ¢ oS R
RS BORFTATE ~ L RHIEERR - B TE BB R TR
RENEIVESEINE o T REEEAKR G R Ry RS R A R ~ R

H e WEARRE - B TEHERER ) 2570 Jr— R a%
BRI R MRy TS TR B ENEREY AFSE Y E
BEfEE o W 5 1832 (&S "intend to injure the owner of the trade
secret” » (KPR LB SIAS RSB HRIE® » HaR Ry b 0oy iy F B A
> WA TRE AP S A SR SIS Y BEE - B S AEsE
SRRIEIAIFT Ry BB B R R — LRI AHIFEE > BITETRROL 3%
ERIAYHIEE RN A 2 FERUE - B BRI R E AR - TEHERS
FWERE RCGEA Y MEARE - MRS TR -

A

ERYEESTYEE N R4 RENE 7 R A {8 2 IH#ERI( Sentencing
Guideline ) K @A {HEHEMAEAIFITE - {Hi% Sentencing Guideline ZE4E 3%
Bl s AR (EE2HIEE (advisory) - [iJE5#HH] (mandatory ) 4
B o EEIBT A RRE RN - GBAE IR - R

61
FEES

=E S

R EE =EESRIBI4E E © “Documents are marked proprietary; security measures put in place;

and employees often sign confidentiality agreements to ensure that the theft of intangible

information is prohibited in the same way that the theft of physical items are protected.”

62 sk 0
e

He S B =R BN A, -

http.//WWW.]ustlce.gov/usam/criminaI-resource-manuaI-1134-18-usc-1832-element-five-intent-iniure

-owner-trade-secret °

. JESZAR - ” This provision does not require the government to prove malice or evil intent, but

merely that the actor knew or was aware to a practical certainty that his conduct would cause some

disadvantage to the rightful owner.”

64 g
FEE,

£:11H Stephen A. Saltzburg &z Daniel J. Capra &3 » "American Criminal Procedure: Adjudicative/
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B - SEE L 2SR E A EMZ A E*™ (United States Sentencing
Commission » NMEZET ) - AKIESEE] 1984 FEIUFEZE (The
Sentencing Reform Act of 1984°") $HE% B #4{fi S THIFEAE™ » BEPT Ryl FHI
FIUIEREHE AR IMAERN (U.S. Sentencing Guideline > fifj## USSG) - ifiifs
oAbt B ERHD > BT EHERIT R - B & A
R EE &I L BT - %T A GATEMRMIER] > Al

TEARIAEEIEAETL B (US. Code) £F 28 T4 994(a)l& 2 B TE MRETL © 1F

Cases and Commentary”—32& » 10 Edition » West Academic H i}t > B 1552 : "It is critical to note, as you
proceed through these materials, that the Guidelines are only advisory. While sentencing courts are
required to calculate the Guidelines sentence, they are not bound by the Guidelines. They can diverge
from the Guidelines to adjust for various factors to be discussed below. See United States V. Booker,
infra (holding that Sentencing Guidelines are advisory, not mandatory)” - &%/« 5% T 2FER] | X
ESEWE  BARAET AR T EZ BRI & (B2 R #eak R RIFRTRE] A E T AR
RyeF 2R ZNNLAFARE I 2R A % 2 AR E AR 5 5, Booker —ZEHiy mARe oz B AE Al &
B - A HassE -

8 =512 William Burnham 2 ”Introduction to the Law and Legal System of the United States” - Fifth

=N

Edition’ £ 575 H :”Despite being called “guidelines,” they have been mandatory in the federal courts.
States have adopted similar systems.” » fifjz : RN " SRR | SN AR AR 2@ fIfE
FHEY » B HATERAUHEDIHY 2145 -

6 s=onEs R B @8l ¢ http://www.ussc.gov/guidelines-manual/2015/2015-chapter-1#1al

7 HLERSESEEE N o Bt -
http://www.ussc.gov/research-and-publications/working-group-reports/simplification/simplification-d
raft-paper-2 o

%8 [EHT4EHE 7 The Sentencing Reform Act of 1984 (Title Il of the Comprehensive Crime Control Act of
1984) provides for the development of guidelines that will further the basic purposes of criminal

punishment: deterrence, incapacitation, just punishment, and rehabilitation. The Act delegates broad
authority to the Commission to review and rationalize the federal sentencing process.”

%95 213 William Burnham 2 » ”Introduction to the Law and Legal System of the United States” > Fifth
Edition » 25 575 H : ”Since 1984, the federal system has used sentencing guidelines...” ©

705 517 Stephen A. Saltzburg K7 Daniel J. Capra &2 > “American Criminal Procedure: Adjudicative/
Cases and Commentary”—2 » 10 Edition » West Academic [JiK » B 1519 : ”Still, the federal system
remains a determinate sentencing system because the sentence imposed upon a defendant is the
sentence the defendant actually will serve(although the defendant may get a minor reduction for
“good time” or good behavior). There is no parole for those convicted and sentenced under the
federal Guideline system.” ; Z2[E]Z& > E 1550: “The Reform Act abolishes parole in the Federal system”
GrORE | B ARG THEERN 2% ZFTDER THEEEN o GRS E S
B B EEIEARTIAIIER - BEZAME S T RE R p—2k TRy | B0 TR | MU —La e
5 sz ENEEAFEBH 2 CIsE RS -

' [EIFT48HE © “The guidelines and policy statements promulgated by the Commission are issued
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72z 88 2015 #EH T (2015 Guidelines Manual’?) 1 » A H8 R
HEFAHATEREA - I & HYAEREER B - BRI R EAHER S RELE
it 1984 FEINCEEE Y » MkEENEEREESEL AT
B (offense behavior) B T J132451: | (offense characteristics ) HY53%H
o MEMERIA R E T8 FAVRHER 2 INEAERR EHRZE S
B = DAl > AIEIRAC Sk R BAEAVBIEAE ™ - T S AR A —
B2 evEE - EENMERZNER - 25k " FEE LIRS

pursuant to Section 994(a) of Title 28, United States Code.” - ¥ 3%8§994 {f&{4F3H7E * ”Duties of the
Commission” » JERE AT DAL DL T bR E] -
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title28/htmI|/USCODE-2011-title28-partlil-chap58-sec
994.htm » FZRFILANBES » N HMHEZENZEGAERERE - WikH T2 ERNE
CUREIECE

2 Fm4EHE ¢ http://www.ussc.gov/guidelines-manual/2015/2015-chapter-1#1a1 o

7 gEhl  http://www.ussc.gov/guidelines-manual/2015/2015-chapter-1#1al : ” The Act contains

detailed instructions as to how this determination should be made, the most important of which

directs the Commission to create categories of offense behavior and offender characteristics. An
offense behavior category might consist, for example, of "bank robbery/committed with a gun/$2500
taken." An offender characteristic category might be "offender with one prior conviction not resulting
in imprisonment." The Commission is required to prescribe guideline ranges that specify an
appropriate sentence for each class of convicted persons determined by coordinating the offense
behavior categories with the offender characteristic categories. Where the guidelines call for
imprisonment, the range must be narrow: the maximum of the range cannot exceed the minimum by
more than the greater of 25 percent or six months. 28 U.S.C. § 994(b)(2).” 40 : TIEEfTE | #I5)
BEATRE Ry [ IBSRAT/REIEEN/HREIZEE 2500 Tt S TAWERHME ) MU sRA NI RER T
AirA —ER I ABRIA FERTR ) - 2Z B GHVE EAUE ST AIEE - BN —EREIUSE
BRI A A IR Tuﬁ%ﬁ,ﬁ»fl%‘ﬂﬂ’] Thy > REHEOHRE R TIDET Ry B TIWERE oy
¥t BEEGENIHE o EBEHLOFE ABRMNERERIE » SRRy HaE - £ EEEE LI

28 Fi55 994 f% (b) (2) FHE  EARNVHE M FEAREEINE T Z 25 56 M H » &L
FH e o N5% U.S.C. Title 28 §994(b)(2){4#7 & 2 JFSC £y * ”If a sentence specified by the guidelines
includes a term of imprisonment, the maximum of the range established for such a term shall not
exceed the minimum of that range by more than the greater of 25 percent or 6 months, except that,
if the minimum term of the range is 30 years or more, the maximum may be life imprisonment.” 4
IRy
https://www.gpo.gov/fdsys/pkg/USCODE-2011-title28/htmI|/USCODE-2011-title28-partlil-chap58-sec
994.htm - FHILEH, » EEIHEENEFEN L - SRHEARERMOEUERICTEA » E2TK
M AEEEZERAE - ETA 2 —BE

=2 503 William Burnham 22 5 ”Introduction to the Law and Legal System of the United States” » Fifth

HZ R

Edition » 8 575 H : ”sentencing guidelines which assign mathematical values to relevant factors in
sentencing, such as the defendant’s prior offenses and the nature of the present offense.” -
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(adjusted offense level ) | Kz " #iE5HVIESERTRF978% (defendant’s criminal

history category) | " - i FERIA —LLfitRY - FlANE 2 " BN
2 BUBERIETST » HEHIREAEE AN SEEFIERIRR ST T e
B EIRES -

SRR & Z A LA TRAL 1984 SRR AZERT HHYA 2%
T HFEAN  BAEMEEERE T EBER - AP ER R

7= 4.8 William Burnham 2 » ”Introduction to the Law and Legal System of the United States” > Fifth
Edition » 5 575 H : "The guidelines produce a range of sentences, stated in numbers of months, that
is a function of two factors: the adjusted offense level and the defendant’s criminal history category.”
NEZEEAE PR TR 3% Aer# S WEEHE AT - A EEREAZRE - S R0 3EAT
% » HAX G S Ay I M gk - LB EIEIERTRHNERZR 2 BL—IH AN EE -
BB ZACIIE N AR AR - DARTRHRZ - TIEsZS ARE TR -

7855 £ 1 William Burnham 2 > ”Introduction to the Law and Legal System of the United States” » Fifth
Edition » 25 575 E : ”Sentencing guidelines have been criticized as “computer justice” and as unduly
harsh. Furthermore, trial judges do not like how guidelines circumscribe their ability to tailor a
sentence to the individual before them.” -

77

b

E B FZ Eedut | http://www.ussc.gov/guidelines-manual/2015/2015-chapter-1#1al : “The

ou
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Act's basic objective was to enhance the ability of the criminal justice system to combat crime
through an effective, fair sentencing system. To achieve this end, Congress first sought honesty in
sentencing. It sought to avoid the confusion and implicit deception that arose out of the
pre-guidelines sentencing system which required the court to impose an indeterminate sentence of
imprisonment and empowered the parole commission to determine how much of the sentence an
offender actually would serve in prison. This practice usually resulted in a substantial reduction in the
effective length of the sentence imposed, with defendants often serving only about one-third of the
sentence imposed by the court. Second, Congress sought reasonable uniformity in sentencing by
narrowing the wide disparity in sentences imposed for similar criminal offenses committed by similar
offenders. Third, Congress sought proportionality in sentencing through a system that imposes

appropriately different sentences for criminal conduct of differing severity.”
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FTEIUIE - i Ry 2Rt HAY > 2R 55— B =K &/ TP HYSE (honesty ) -
AR B & =R B N BTHY BRI A2 2470 P AR R R 2 iy afast
IRBENFREARE T — A B B 5 - SR R B R & A e
HIEG BRI 2/ VIR - MR EBIRIE - B F EBONIEGERE
IESRAERZEIIRIAAE R #E e Rk AR E &SN =02 — - 5

{E H Y > AR &S o] DS SRS e s ZARSURTE T By a7
AR ENIDARRSE » DUESI SR —20E"™ - =81
7 LA FIB R MR A RESRTT By > AT LUE & A A [FIRIFHIE -

M EE ARG SEEOIRERT - &K 3% 82 B g REE sl
ZAEET > DIATEREL ~ B AR A o R P R ATV ~ MR R AT 3

78 Jra] 22 0EsE 2202 William Burnham 2 > ”Introduction to the Law and Legal System of the United
States” > Fifth Edition > 28 574 H » {E& 1 5" Traditionally, judges had wide discretion in sentencing, so
long as the sentence fell within the statutory minimum to maximum range. This created great
disparity in sentencing, with different defendants guilty of the same crime receiving very different
sentences. In response, about half the states and the federal government have adopted sentencing
systems that limit or eliminate the discretion of judges in determining the sentence and the discretion
of parole boards in determining release dates.” f&z% : {#H4% [ > ABEHNERZHERE RO ERE
BT & R O THI R 8 A AR T Y i v AL e T B [ 2 PN BT - G P — 2R AR R — R SRRV
G #2553 AR T IR AN BRI - 2GRk TS R RAYZERT » K T AR S (ERTE - KEFE
HI N S FREURT R R ST 2% AR FIECHBR A B RSN EAVEERE LU T B AR , 7R
R HHAR R ERE - R R ENERNRAR—E 7 » 25 T FEERAE L -

7 =E Sy T BeriEik ¢ http://www.ussc.gov/guidelines-manual/2015/2015-chapter-1#1al ; HJ&

. E” In the end, there was no completely satisfying solution to this problem. The Commission had to
balance the comparative virtues and vices of broad, simple categorization and detailed, complex
subcategorization, and within the constraints established by that balance, minimize the discretionary
powers of the sentencing court. Any system will, to a degree, enjoy the benefits and suffer from the
drawbacks of each approach.” ffEEAI T : " HIEIEAK » S (EMENIEA 7 20 NmErIERJ5
A %% B BLRE R 2 FIHUVS P - SR 22 B o0 J5 - SRUHER A Ay 88

DR PRI T 2 AR PR » A/ IMERIRDAREHRERE - (B RFE—ERE LT Hg=2hE
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AR [REEABT BN ERERVHE - DUTKE S &R AH 5T ML
FIEEZ BN MEREEREFT AV ZAH - L ESREIMILA
5 > HASIEERFE SR - sedy BAIIMERTET » ARERE T
i 5 BOPEAICAUE RS - FEEAEFRATH Z SMN4eke > HA A [FIEIRTA
B R AUIR A [ A B - G A Rr AR DU 1 2 R RIS Y — B P4« 280
A B GIRGABAEEN LA ER - B nsrABEERESL - 7
DU Ry 20 B PR A e B IR AU AR e 2 A AN B s AR E /Y
HIERS > HREIEHE > DR ER & REERFTRERE T 4™ - i
H

AL
==

ST E S HIEER] A RAEEMNERIRARE - A ERE TAER
BINEERE  RRERNERFNEIREAS > A SR MNHE A LE
RFEIE T » BRERIEDCEE By -2, - SUEMRIVR BT &2
A AR R A ENZENER] > SiRAEREE A PrEE i E
o AN EIFRE LN FEI R IAY TR, (departure) {EE - AFERT

FHBIE FTACERRAVILE R - REENREAI A RE 2R - (HEIE "

£ ER > %ZREGRRER LhEE RN OBES - B Eg

St A5 2% TR R

{E D7 AT AREVEF IR - I BAT S 2 IR A AR AR - ) Mk Z B GUIAVEE » W1+

% [EIFT4EE  [F 05" When a court finds an atypical case, one to which a particular guideline

linguistically applies but where conduct significantly differs from the norm, the court may consider
whether a departure is warranted.” fifiz2 5 @ [ E AR AIEHAZER] > —(ET& EHHEREE
B XEEEET BB FAAEER - JAb ATRES 82 & B A [F S A AR E AR E -
* FEHEHE -

? BHEAES RS EEG W THEE
http://www.ussc.gov/guidelines-manual/2015/2015-individual-chapters-and-guidelines-html °
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SEEDNE EER P BN W E E R A B AR TAFRHANE
I > —BFE S SRR - T2 I EBUE B AR - T e T &
FHEE3% | (Sentencing Hearings) 2 BRAREREF® o LAgEH HTTRIESE B
# 7 EBERR NS FE (United States District Court, District of Massachusetts )
MRS - TEEf T E NS BHRERS - VAR LA —UAE ~ —IEE -
s RHRRE AL - 5N - EE AR - EEBHE (Clerk) K
EEEENEE (Law Clerk) HIJF - EFEZEAVHLK - e Z 2 ROk - #
A ERE PRSI E R R LA - AR T8 0 AR R ERIILAT
EERGINR o HHLR B [F] - BRI DIRER > AR LE—55
MRE - BECERGEHMACH: - fTAEEANS > R TAEATEREOE
1 CeAMEE) DU #URZE EIERR (business suit) » 42 E -
B N S F BN S AR RSB AE - TEax ENIESE P - Sori
SRR RENER  FHREERRER  RE A REIRIBI A
I JHAER] (Sentencing Guideline) - FARIFHIMEEEN L - GLLZA

8 =203 William Burnham 2, “Introduction To The Law and Legal System Of The United States”,

Fifth Edition —& 58 277 H : ”"Upon the defendant pleading guilty o being found guilty after a trial, the
next step is to determine what punishment is appropriate — to impose a “sentence”......In the U.S. the
judge will set a separate date for sentencing and order the preparation of a “pre-sentence report.”
This report is prepared by an agency attached to the court, generally the “probation department”. The
report addresses the defendant’s background as it relates to factors relevant to sentencing.......A prime
determinant of the severity of the sentence is the defendant’s prior history of crime. However, the
judge may consult all kinds of evidence, including hearsay and lay opinions, and even evidence of
uncharged crimes or crimes of which the defendant was acquitted. The judge may hear witness
testimony or statements.” fEzEA TEEUIT © AEEHIMEIHGE - Wan SXEH T 2ATAVHR
& I 2 AR B RSAT R - A E R GIERT - e T Ersi BB R R 2= AR
B S 5 - mH P —EEEEEENRZREWERVILSERR - 280  AE W A E g 25
BRI - AIEEERRE  FERER - EEEAWETHHMIDIE S w &S HIRIEAILIE
Fff  EEW A RE TR AN S B o TREBHNEN T SERELES » MERE
HYEr sy - WIHER BRPEIE A NIVE R, 2 A S A RAH R ST B TaH & Pl
R - LT B KRR [FE - S AL TERTRIC S IR % - AE EE T IS HH ML
HHRESTHYIUTE - BGREST AR TEAY 20 5 IR PR — Ml R JB T B AR ZE il 2 S0 > BN IU
FERIR - BR TR BN 24 Al A KK E -
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FIRHITHE S B - EBIIREARI B A RE b TRE AR
DS ER TR 15 dr s B AR (restitution) * >
M AE Ryt ISR pa ETHY— B0 07 - (2SRRI A FeaT o A ISETeAE
PP R L IR TR - AR NS R FRE > B IME
R EEAA™ « BEEEND YA REN "B RESL ) 25 HE
PR B E N EIEEAYER Y > R DR AR AR ARSI -

SEEBIRHE A Z AR (trial ) » BIFTEE R PE 25 E= 4] (Jury Trial )
EB{E/AEZEH] (Bench Trial) » BANE & » BUEREIHSERIARIREATTS

B R AT DU B EL S (B SRR T B AR 4 - EIMEINAYEEET - 5218 Stephen
A. Saltzburg Kz Daniel J. Capra 53 » “American Criminal Procedure: Adjudicative/ Cases and
Commentary”—2>10 Edition> West Academic H!}ii > B 1538:”some are substitutes for imprisonment,
and others amount to punishment in addition to imprisonment”; 57 [5]2 B 1546:”A third alternative
to incarceration (or a penalty in addition to incarceration) is restitution. There is increasing concern in
the United States with the plight of victims of crime. So it is not surprising that courts are ordering
more defendants so make financial restitution to victims.”

40 : FE18 U.S.C.A. § 1834 RIS QUG L » AR M 55232385 (Forfeiture,
destruction, and restitution relating to this chapter shall be subject to section 2323, to the extent
provided in that section, in addition to any other similar remedies provided by law. ) ; X{F18U.S.C.§
2323 HTEIWUERRRY (C) JHT » RIE AR e a5 < st & R LAy A SIS E S - 325
233(& 7 E AT ST -7 Forfeiture, destruction, and restitution :(c) Restitution.--When a person is
convicted of an offense under section 506 of title 17 or section 2318, 2319, 2319A, 2319B, or 2320, or
chapter 90, of this title, the court, pursuant to sections 3556, 3663A, and 3664 of this title, shall order
the person to pay restitution to any victim of the offense as an offense against property referred to in

section 3663A(c)(1)(A)(ii) of this title.”

8 == 504 William Burnham 2 58 3£ 55 277 H £ 278 H :”Courts have the power to order that

the defendant pay restitution to the victim as part of the punishment ordered after conviction, and
some jurisdictions require the court to consider restitution. However, no jurisdiction permits the
victim to file a civil claim as part of the criminal case......instead, victims seeking an award of damages

for a crime committed against them must file a separate civil suit.”
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https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3663A&originatingDoc=N6B0C2180A47C11DD9304EB5723651C59&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3664&originatingDoc=N6B0C2180A47C11DD9304EB5723651C59&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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HrfFE ARt B R Fr 0% - B Elds - A 3EF5°K (Guilty Pleas) ~ A
JEWIRS (Plea Bargaining) (ER{# » BB TEAEESE MHUZLIREN
R EE B A S E - BRI SRR ) K HAt R alternative )
BiZE (incarceration ) HYpa B TH i > FIA0 © Fan BCEREHIHIRI G/ (drug or
alcohol treatment ) ¥ - FRIZZEF T A4 515 (Bureau of Justice Statistics °
fifE BJS) 2010 FFHYBHFSEA AT TP - 7Y 2010 FEAF S5 R FL i
JiEB R BV ENIL (felon) ZEffhd - HEHZ 91 IAJFEHK (Plea
Guilty ) FRERI4EZE™ o MifiZZ HEHHEEZEE (criminal cases ) (V4T
s WIREIRGY =0y 2 “EIREFINE - EHHIAETE  FiELA
JEH - HHMEE Y 95 BACHA T KT (Plea Guilty) ™ -
N FrEEHIA SRR KRR (plea guilty) - ZHI#EIR B ISEGH]T - BLHE
N —[EHEAEM  CAEEE M 7T BN AG S ¢ (1)
WA IEF KN B AGHETE 2SR 0 (2) YRR e AIREE
DIBUReE W ez A5 BE LRATRN - 218 #eiVA FRE KA BEM
EERZ > BAIEREREREZEHA (tial) - (HEFEFKERFT
WEABEARHAT R FHE L EEWERACTEHAEER K HEZ
FIRECEREN  NEAZEEER REEENCET AR
WA IRIEERE > BRI o A SEah KRR B A A 6 > (E5ERK

¥ =504 William Burnham 2 » FiEE > 55280 HEF 282 H -

8 =504 BIS 49uL - 49HF 5 ¢ http://www.bjs.gov/index.cfm?ty=pbdetail&iid=4861 - [E 5"
Ninety-one percent of felons charged in U.S. district court in 2010 were disposed by a guilty plea.”

8 =504 BIS 49Uk 484 B  http://www.bis.gov/index.cfm?ty=tp&tid=23 - J& ' J5” About two-thirds
of felony defendants were eventually convicted and more than 95% of these convictions occurred

through a guilty plea.”

%0 = 5 02 William Burnham 2 FifE 5% 55 280 H £ 55 281 H» JE 7 &” The defendant stands at the
lectern with defense counsel and the judge questions the defendant personally about his or her plea.
The judge’s purpose in inquiring is twofold: (1) to assure that the decision to plead guilty is voluntary
and fully informed and (2) to set out sufficient facts to show that the defendant is in fact guilty of the
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HIEFKEFT > H A —ERTEEY A IR (plea bargaining) f2f¥

FERTBH William Burnham Fopf ] © REVFHVEIEA IR KT EEHA
Felohafk M ZERK © BISC i &5 Bl s B R Ak » (e S U DB 2 TR
e —LEE A B Z R RRT AT Ry PRt - HAHUHE &35 KA FRAIRAVEER

] DLt e SE# ek (charge bargaining) K f[HHf#E (sentence

bargaining ) WifdE > {Ht7 o] DARAfE753E E (a combination of both ) - #f
SRS E © RN SRS » M BEE o DUEREEIE#

TTHRHAREP H R R 2AGER | MR B AENS ARSI a

& BRI RA SRA - BRI e A R E TR - N R = A
AFFHREFP T - FEILA TR VR A B EREZ S KA TRHAA
2 TR RIS RENTE SEER L B EE > A g™ o miEsA IR

ihsfe R SRR AR EAE - I H e EE™ -

offense. Without establishing both these matters on the record, the plea cannot be accepted by the
court and the case will be set for trial. However, the defendant need not admit his or her guilt, and
may in fact claim innocence while still pleading guilty, so long as the judge determines there is enough
evidence of guilt in the factual record.”

o == 502 William Burnham 2 Fiji& 55 281 B JF 3 A”...guilty pleas in most felony cases are the
result of a “plea bargain” struck by the prosecution and the defendant. A plea bargain is an agreement
by which the defendant agrees to plead guilty in return for either a reduction in the charge or some
special dispensation regarding the sentence. The advantage from the defendant’s position is clear: the
disposition of the case is made more certain and usually more lenient than if the defendant went to
trial. The advantage of plea bargaining for the prosecutor and the court is that the plea agreement
saves time and resources because once a defendant pleads guilty, there is no need for a trial. ... There
can be charge bargaining and sentence bargaining (or a combination of both). ....... In both bargaining
and sentence bargaining, the judge is informed of the bargain before taking the guilty plea and must
agree” TMEMFEENVE @ 54F L5 281 HFTEEAIGI T v U RERERE BERTIELUES
WIFERR » EATR[ERAN[E » @Uﬁ[l/ﬁ;?;gij : ” An example of charge bargaining is where the defendant is
charged with armed robbery, but is permitted to plead guilty to unarmed robbery, a lesser offense,
because the case is weak or there are special considerations.” BHEE40 T 7 #5542 4 DU AT
I BRBEARSERTY - SRR HARIRSE BRE - A ISR et SIS e - AR
e EAVA SRR o ) AT REEIREENEERERE - WIRE AR HEA®ENE - T E
WA KAHIE -

2 =503 William Burnham 2 Fii#8 = 55 282 H » JF 37 B”But a series of U.S. Supreme Court ruling
has upheld plea bargaining as constitutional. Plea bargaining, it has declared, “is an essential

42



MEEEMNZE G 2 BMNEERSORMRRE e B 2 A RS
[EHIEE (7 > BN ZE B T HAETERAVAER Hh—EHAY - 2k
KEEMEE et ZIE N T IR P e I 2 5

JBE > R TEEREE | #TH% (no longer work in the dark) » [R5

component of the administration of justice” and, “properly administered, it is to be encouraged.””

93

ik

ESE2 HF B Or4dH - http://www.ussc.gov/guidelines-manual/2015/2015-chapter-1#1al - “The

Commission decided not to make major changes in plea agreement practices in the initial guidelines,
but rather to provide guidance by issuing general policy statements concerning the acceptance of

plea agreements in Chapter Six, Part B (Plea Agreements). The rules set forth in Fed. R. Crim. P. 11(e)
govern the acceptance or rejection of such agreements.” ~ “The Commission expects the guidelines to
have a positive, rationalizing impact upon plea agreements for two reasons. First, the guidelines
create a clear, definite expectation in respect to the sentence that a court will impose if a trial takes
place. In the event a prosecutor and defense attorney explore the possibility of a negotiated plea,
they will no longer work in the dark. This fact alone should help to reduce irrationality in respect to
actual sentencing outcomes. Second, the guidelines create a norm to which courts will likely refer
when they decide whether, under Rule 11(e), to accept or to reject a plea agreement or
recommendation.” fEEEELUIT ¢ [ 4% B ERE AN NIEEEUR S8 2 A B A FEfnagry
HHRE - (BAEE NS B iR AT BB AR R A - BN 2 S R BHER ST A JR I - 2
HETERBFINEFEEE (£ Federal Rule of Criminal Procedure ) ZE11{&AY(e)3df - |, ~ T8
Z B gAEHENAEA DU A SR 4 R & A28 HiA = - 55— SRR
LT RN AR BV AFHE » A E G e SEAYHIEARYE R T EHREE VAR - (EIR2 B it Rt
8 N\ F] DLACTT AT RERY AR5 oK A FE DY SRR AT - At — 2k R P LUBES R B PR R4S R
A ESEEY - £ s EMRAEITL T —EEABAERE (ZRBEFNERRE) 115k (b)
I > DULIE RS 2 BB A SR BN - IR TR R S YRR - ) RN SEE
BEFSI AR A 11k (b) TEREZ & 12 plea bargaining HYME - AI/ELEAFHEHE -

https://www.law.cornell.edu/rules/frcrmp/rule 11 - FZIEFE K EHEELAT T ¢ (b) Considering and

Accepting a Guilty or Nolo Contendere Plea. (JREEEGFTHIEFE KA k) -
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(1) Advising and Questioning the Defendant. Before the court accepts a plea of guilty or nolo

contendere, the defendant may be placed under oath, and the court must address the defendant

personally in open court. During this address, the court must inform the defendant of, and determine

that the defendant understands, the following: (&% K MW « {5 A A TR ke R iy

KA et TRE R ERES AR FEAFARE WS A AR - SFARL TR SR E T

SIS - WREHERR TH: ) -

(A) the government's right, in a prosecution for perjury or false statement, to use against the

defendant any statement that the defendant gives under oath; ( B {E BT A& TRE i (B P 2Itiy -

AREE RS B &S Z T HIBRAACE (S #eE)

(B) the right to plead not guilty, or having already so pleaded, to persist in that plea; (&5 3145k

AYRER]  BRANREASEHRIESEHIA - o I BT iSRRI E5R)

(C) the right to a jury trial; (FEKEEEFEBEIFEHAVER]) -

(D) the right to be represented by counsel—and if necessary have the court appoint counsel—at trial

and at every other stage of the proceeding; (F3%#:& N\AVIER > WIRALENGE - TEBE Al IAEZEF

SAEMPE IR > fEE S ZRHREN) -

(E) the right at trial to confront and cross-examine adverse witnesses, to be protected from compelled

self-incrimination, to testify and present evidence, and to compel the attendance of witnesses; ( {F%%

FAREF R B MRS N e 3 2 S S I RER > e ORe 2 BB CIRRIIER > AR MR e

PRHIRER] > ILLSRAES AEISHIRER]) -

(F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or nolo contendere;
(UIFEBEREZ e A FRHRBA TR K - s o] A FE s S 1] LA RER)

(G) the nature of each charge to which the defendant is pleading; (745 &% K AV SFAY AL )

(H) any maximum possible penalty, including imprisonment, fine, and term of supervised release; ({£

RERY R SR &1 > BFEEREE ~ i » DAIRBUE R T 2R URE)

(1) any mandatory minimum penalty; ({T{a] 5@ R KRR =)

(J) any applicable forfeiture; ({T-{a]iE FHAYEUL)

(K) the court's authority to order restitution; (;EFE&FZHE ] DLdrSHiE)

(L) the court's obligation to impose a special assessment; (E[EH 2 MR HIEHS )
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w2 Agtett T EMRIERDTE - DU BER#E AR  AERA
REE RIS - 2ZEGNERRIEE  MESRESS - WX
FERIIE EREZNIENT TR FR R T 2GS R B — Tt SRt T
T SBMEE FUEE (I plea bargaining ZIFIATAL » FREHAE#
H r S e A B e A g 4% SR EEAEFEER) -
TE R B AARRF IR TR - 200E - Bf 2R E A LA &
G EHAN LT TIR  RENAE $HHRKE @ % B plea bargaining »

(M) in determining a sentence, the court's obligation to calculate the applicable sentencing-guideline
range and to consider that range, possible departures under the Sentencing Guidelines, and other
sentencing factors under 18 U.S.C. §3553(a); ({ESEFIEAS » JEf A s & AT 0y S
BRI B HEE ~ 2 HERTT AT RER A EE IR - DU A% 18 U.S.C. §3553(a) Z & JHIA
£)

(N) the terms of any plea-agreement provision waiving the right to appeal or to collaterally attack the
sentence; and ({B{r]55 K oha i 2 BARIRCEE el ke E HITIRIRER] ) -
(O) that, if convicted, a defendant who is not a United States citizen may be removed from the United

States, denied citizenship, and denied admission to the United States in the future. ( ZI5R-&8H A TR

FEFREAN RS G HBER LT - BRlARE - DUIBEERAGT AT #EASE) -

(2) Ensuring That a Plea Is Voluntary. Before accepting a plea of guilty or nolo contendere, the court
must address the defendant personally in open court and determine that the plea is voluntary and did
not result from force, threats, or promises (other than promises in a plea agreement). ( FEZL B2 S
KB BB - IR A2 A TR KB BURES K Z AT - AR RAEABARE & S X - I
REERIEEREL T B A 2R R 1A Feah Kinsg DL MA&EE - #OE S iim &2 ) -
(3) Determining the Factual Basis for a Plea. Before entering judgment on a guilty plea, the court must
determine that there is a factual basis for the plea. (JLE KAVEBEEE o 1 A G IR KAVER

TR SIS B R EACT AR ) -

" EIRTEE -
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1E—(E A BRI EE a5 A (evidence ) FIYZEH] United States v . Mezzanatto™
> EEE S ERE (Supreme Court of the United States » fififi SCOTUS ) /£
B —EE  Hp—E - RMBIRERR S AFUEE HINEERE
ETIRISHIRRE - ia 2 —(EA R AR A R 410 fR° R AR
FIERERASE 11 1% (e) (6) TEHIE » Wi 2 B AESITE SR IRRE

11

MIFYZEN: - ZEERHEEFRUER - (IZFTIUAFAE - HetfE Blinss
BT (AJR) 55K (plea) BT AT R 255w (discussion) FTHEAIRR
it (statement) - AEEFHZRIERFTEE (against) #EHYEETE @ MiSLbHE
il AERFR > LSRR i = A e PR S A _E s A e RIS LA A e iy e
S0 Ryt T DABSE (waive ) SZIERERI™ - ARG m AR ER T 1R
AYEE o - A — B nT DU T i Ss il i = A A B R S5l B LR

% United States v. Mezzanatto, 513 U.S. 196, 115 S. Ct. 797, 130 L. Ed. 2d 697 (1995)

% SEMHRE B DUEIEAEE R F ¢ https://www.law.cornell.edu/rules/fre/rule 410 - BLAZZAHRRT A

AR FEEAT - (a) Prohibited Uses. In a civil or criminal case, evidence of the following is not
admissible against the defendant who made the plea or participated in the plea discussions: (Z5#EEE
1B - FERFEIHEZEAF - DUTHVEIE S s iR B A TR T (A IR) KSR
K (AR Sfamivis) -
(3) a statement made during a proceeding on either of those pleas under Federal Rule of
Criminal Procedure 11 or a comparable state procedure; or... ({EF2FHET R AT » “Rig

AR SRR AR LRSI 2 R P )

T AR RTEEETE  BLREARTIE S » (BB HE P TERR U 2 ¢ S B -

® EEE S AR HESCA0 T ¢ ”Federal Rule of Evidence 410 and Federal Rule of Criminal
Procedure 11(e)(6) provide that statements made in the course of plea discussions between a criminal
defendant and a prosecutor are inadmissible against the defendant. The court below held that these
exclusionary provisions may not be waived by the defendant. We granted certiorari to resolve a conflict
among the Courts of Appeals, and we now reverse.”
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M0k L E BRI T°° 0 T ARSI EE R F AR L
ERZE ILAETORGZE s USRI E R A — 2 8 AR
SR PRIGE > EARE EAE A REE M S S F AR IR T g S i TR
fRZ B RE G SRS iR - FEE(ERTEE T &, HUIRES T - IR B
TR R TSR, > RBETRER R T BRI L AR ISE
M DB ZERYSREE A o - HIEICEEEE T RSO B E ke H L A R g9rYEs
BRI AR IRV HAMUTR AR A 2 B Y 11 5 T HUS o DA T2 AU SR

e \AYREEA > IHRTRE — U IRAREE AT R R R BRI S 228 o By
fE5 N ez E RARIRNEIR M A ARSI E iR A
FRERES R B R R 2 B A& Y T RE I a4 a8 s Al 5 M BRI

TR E R G R E T SRR EE (B R R N AR B 5 EE B 7R I A B

¥ R SR EERESCAIT ¢ “Prosecutors may be especially reluctant to negotiate without a
waiver agreement during the early stages of a criminal investigation, when prosecutors are searching
for leads and suspects may be willing to offer information in exchange for some form of immunity or
leniency in sentencing. In this “cooperation” context, prosecutors face “painfully delicate” choices as
o “whether to proceed and prosecute those suspects against whom the already produced evidence
makes a case or whether to extend leniency or full immunity to some suspects in order to procure
testimony against other, more dangerous suspects against whom existing evidence is flimsy or
nonexistent.” Hughes, Agreements for Cooperation in Criminal Cases, 45 Vand.L.Rev. 1, 15 (1992).
Because prosecutors have limited resources and must be able to answer “sensitive questions about
the credibility of the testimony” they receive before entering into any sort of cooperation agreement,
id., at 10, prosecutors may condition cooperation discussions on an agreement that the testimony
provided may be used for impeachment purposes. See **805 Thompson & Sumner, Structuring
Informal Immunity, 8 Crim.Just. 16, 19 (spring 1993). If prosecutors were precluded from securing
such agreements, they might well decline to enter into cooperation discussions in the first place *208

and might never take this potential first step toward a plea bargain.s"
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| R [ RS EE v DA R0y H Y _E - SRR Bk
BRI AMECRAEHUS BRI M2 B M RE G £ —BHRsIERE A &1
FYET a0 AT REZK BN G RIS (B AT REV S — 20 DUE A SRR IVAZ 7
Ze | M EAEREAREEHIAE RO AE - Al KRR AR A
BEAEAET S FRE S AR WIEE LN REE L TTERAEERET
EHARE BRI ERREGENIE RSB BRI RN - EADAERRE
MPMEEE %7775 & - JILACEHRF o & DUSUR BT nTf THY A B oy iR 2
% °
SOE R EBIEOR R A SRR 1 2 8 - 758 I A bA S5 B L 2 12
EEFrHETZ SMAER] (USSG) = "B &7y, (4874Z3E » Economic Offenses )
25 LE oy (BIRER ~ =4 - WOz Rait iz ~ s s s Bt b R el e 2e ) 2
58281119 fEZ Y AR TR TR E - H A —ERRMEE
Hkff#% (appendix) fFEARE °

0 ESIEYT B G

http://www.ussc.gov/sites/default/files/pdf/guidelines-manual/2015/2B1.1.pdf "1 | #3432 R &

RH By ¢ ” THEFT, EMBEZZLEMENT, RECEIPT OF STOLEN PROPERTY, PROPERTY DESTRUCTION, AND
OFFENSES INVOLVING FRAUD OR DECEIT” ; " §2B1.1. | 7 JF Z#ERE &” Larceny, Embezzlement, and
Other Forms of Theft; Offenses Involving Stolen Property; Property Damage or Destruction; Fraud and
Deceit; Forgery; Offenses Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United State” -

Oz B ESHSMZEEEEM
http://www.ussc.gov/sites/default/files/pdf/guidelines-manual/2015/APPENDIX A.pdf °
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KR EIAT 2 AR S — DISSBIBt R T AR 3 B

( United States of District Court, District of Massachusetts ) 7]

REEIR TR EAEGHVEEEY 2R A S 2R B AR
T PE PR S » 2R R 22 ORI 1 = AR N 55 BBk S st 7 0%
447 £y John Joseph Moakley U.S Courthouse'® » &R B BEAA & FE 7 1
WEDIR HE AR B AL 6~ BRAE oy JORARHY AR BRI SR - A5 s AH BRI 2 AR Y Silver
Line # Courthouse Station E % - HF& LEEgEE L 1HH 4.0, downtown
crossing tARAT » W HEA R EER AR RE - DUARSERZ R 19 7R
B AR - M AREERY EVEHIR R 5 st R Y
RS ARSI LAY SERE SR %56 19 VAR AN eZ KR 7 1
FirDAsZ KB - B PR RBETRgN Gt - ol Abk & EARER
RSN i RS R ETR - (VAN BREA B ay LIFRER
NERERE AP B e AR T 5 B S sa KPR 2 A A E
RE - AREEWEAERET © FAEER S0 ID - DURFES Ym0 /H
GRS R 2 XOtE e Eg - A LU A ARE I -

(—) RE (Civil) [FEZREEEZEFE (Jury Trial)

T S JRE [ 2 e B RS BT Chief Judge Patti B. Saris (945 19 3

JE > AE 718 > JAREPIE T Chief Judge Saris /A @A HE R & > 15

102 A:.z; N

2 EBTEYE | http://www.mad.uscourts.gov/index.html
1% Chief Judge Patti B. Saris /2 B3 S LRI AE N 1D H2 AR EENE
http://www.mad.uscourts.gov/boston/saris.htm o ¥EZEEEZL » [T H—F%HY Judge DIS) » %04
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i 5ERE 2 Chief Judge Saris FYERFAIARE « 22 RL 22 EZI0M 775
TIEEE 2 TARERT 2 f5 K SREURE & HAYEL S » s mBHserEst - A=
Sz ZWEREEEEER > =02 2 AERR AR K
S - SEANAFRIERE > T H - IPERE A2 R EELER
FERF - BE BRSNS R EEEREN - BN AETENIE
AR B EREEEE - ST EMENERELE - o Rah  AELAE
TR NI A BRI RREN Clerk 5 » FER% & ARV E R clerk'™
1B T ARIE R AT S ITECER - B Clerk /2 7 2L B W
(stenographer) - & KA EEHEC BEAETETY (BligAErE) -
MIREAEEER > DHERTE AES SR ERAsRE Tk A&
I R S PR S A SR M RS 2R oo S5 - P DA B (85 A s Ry i@ Az o
PEEERHTFIVERE » HOAESER (Bl b WAEERpmsEE T &
SRINES | o TIAEERERTTEBNVAR] > Rk Clerk J§ » XA 4 i
clerks » iS5 ELEIAATE R B RITHHY SR Clerk K [E] > J3EHYALE clerks » # 1
R 27 A A graduate students - EE B FEER EfE ~ I9UAEER
FE - MAEEE TS IIES (A ER IR clerkships panel ot » 2 HJREEE

= ATEEAY Magistrate Judge » —fREIEE BaZe 2 E - T Magistrate Judge 81 Judge HYR[E] » —f%
M= - $BEI% > Judge FRECERLEATES » & Senate (ZEE 27 ) [F]E 5 {H Magistrate Judge
AR IHAT a2 7 - JEBET B S HKs Judge HY 74 E R Magistrate Judge 2 jif » 55214 ¢
http://www.mad.uscourts.gov ° & & AE B THYELES /A R [E » Judge B LUHEY » & A HY Magistrate
Judge -

104 g ge , =07 clerk HIAEAYFEEE B courtroom clerk” » LU &5 " ¥ clerk | [T courtroom clerk
IS - 7EEBEARIE "docket clerk” < 54218 @ http://www.mad.uscourts.gov/boston/saris.htm o
1 (REBEEAT RIS FRIE RN AR - ARSI o DT E] DL AR B
X AFREANLITF  ARZE T AR B BRI EE S Wt AT B RS AIEE
sRBIE] o AIfEEE SRR S A IS H sz s KI5 H > B0 SIRI #skeE s » B6&FF—H ﬂ&
R B P OGEE N EFEEEER AT SERIRNT] - At > AE T AIEEBRIEE -
BENERE > AT ARESFERY - HEAED MRS AAVEEEE o] DA a sk Uﬁ@%f’ﬁﬁi
ik TEEM R A > sERE A EREN0 RS 0 WHERLES AAVERIZE o
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AYEIE clerk f1%R - AVZ2BNHERERN LIF - RDZEFREHEE T X
WIRFHPRARIERERYSE - JAE &5 Clerks FTEER ERATANE - R
HIRHIANZ - 11 BB HERE - AR B EEIERATT - FEEERAYAT -
IS AT SRS R N RS IR » 5 Bt v AL ER Al e SR R A B fir
BRI L BRI ERSREGRES - MAENEEESF L 5 TR
R a] R A8 v 3 s A HYZE v > MR PR YA RE 28 S R HR A
FTANYAT > REUSRATECE > BRe(E A A RS S REVORIEREEE] -
THEGARE R ARTE S NS > REAERIEIE - RLILEL > B RIEEEIE
I > 5354 Chief Judge & EBELLRL T A > 4IRS BB (S NE B A
TEAER  RERG I AR AERNE > LUERA AFTEREEEEA
AIE% - A HEREE A MIMIE Al 7 &S -

BIRIRAS - UEEE AR DA REE - A9 E
WEIREAINE - AFTEEREE T (FIEETK) - EEIME Clerk
/1> #HAZEESAY business suits » ke EUAIER » 727K % B 75454
B E R R RE R PSR EFE A Qury Trial) -
TOEREN > BT — AR BT LU AP A1 - Et A B A S AP
H=(8 B —EREEOM > B BRSO B
Ikt S FHATPY < 35 K b B A — S WA A S
SE < SE TN F BRI - A S hk S W LIRS - i
RIS BT 2 0 TR TRS BB RS B
HO &I IE - BUE A SR s B 15T -
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EREFEEEENERSE (civil) FEF - HEE Trustees of Boston
University %172 228115,\ 5] Everlight Electronics Co.,LTD (#54) 24 =
ISR RETL - G5 EERANEERE | ETEENET > B
Bt Sy REARYIRAE R - BlZ/ D - AEEEATTH - HEARTHRAEN
TEERE T - AT EEET AR - 185 AT SR C A TR
SIES SRR (discovery ) T2 » 2 (4 KA 36 AR F# - FRLL -
FESEE 5 [ —LbaFam - JRRI AT RE & &k money buy Justice TSI © &
B EEITEE A AR B FilFRIAbe AR S (A5 e bR EFr B 22
[ » BETTERRTANE B TR A\ ERE S B AR wLsd - IR —FERE A &R
ENERE LAEM o A HENEEE M 2/ 0525 30 778 - W] AR L
{50 P T R BERES © 25 B YRR L HA B 7 5 2 6 iz ARIRE RIVIED -
— (LA > BFTE R RS g A (BRI EIRE B B O
IH— N EEE A IR E RS WA B H— TR A — A
BRI AR - RN ETEEA - 77— 7 ERATE P HyA~
[FEHERETE F RS > A — AT R B E R — s A ) - WIRE
BRETEEVIER » 7R A s MR AERE o 7 BLIE— 5 AT O R R4 &
e HIEREAT ; PR S Ml - BRI £ SR R E
s > R RIS B AR S BT A G B R A e R AL
Z DU A b MR 210 S [F120 2B A E w2 iE
IR —f A& 5 — A S — (LR FEP I SR FEE LR

00 B RNE CAS R MR Jury Trial EACHEITIFAR T - MIRIBEEE S B S AT AR
ERZETHAR - piE B T T — RN -

T SRS I P ERERT B AR E THE © 352 REFTE LRI technology in the
courtroom fVFRE :
http://www.mad.uscourts.gov/attorneys/pdf/Technology%201n%20The%20Courtroom%20package%2
02013.pdf
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R FKEESR AR S B S - IEREGEER 50 T2 R — A
JE5ER - N Ry A — LD > SZALERRTOE — B R > —BH CR(E
B REER > ALE KRB - A — Ay 720 LRSS —
FHBAARRL N - BRI - (NIE - AR IRETRARER » BIE
{E BT FRE FTRE UL - MUASERVERBURNE > IR R AE %
TR ERAKED BRE SN AE E B A L - RN ARE E L
A EMESTRIIRE - (IE Z FiFTil - SSELAREARHE M ik Ry T (3
B TP AR SR - REEIERtTrnas BTy - T35k =5
R WA GEIRERRE  o EEE RS IR E e T
5T > BRSO SRR o L ARCLIRITT S - SRR AR S F] LA
PRS- WBORFARFE — BT > DA S e NI AR - &
B e YR ] DAESE IS Ay SR B R > ERE ] TR AR E 23RS
EELR - SETRATREN @ > DRGSR - R E ATt A Sk
MR E - ATLUERRE - fEZAuFELE (original) SEEREEGA RyAR(#
FHERBGHI B S8 H8RT - D RE B & R A TT RO TSR ~ R A

7N e

B RFERENEZE 9 BBLG - HAIMTR 8t MAE TR T 7
oy NTARE - AEPREEEECE B ATAERS - SRREEEN - EREY
FEdEEA 10 7 - BLEA - s ARERAIR AR TR IEHK - EREEERE
P9 h » Z ATERE AR P BRI e AR B AOK ' DU
SrLy s A HBE R AR T e DL E R

108 sl A ¢ U4 (i ACEZ 2015 FEFKZE An introduction to American Law S5} » Barber v Shoprite
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BREEMERHA - a2 L o BiE] 11 8L - 28RS 15 7r4#i%
BRI T LB M% 2 BIDIR FEAE - 725 1 9 BhEI A 1 BE R -

SRR T 2 fir o s NHEERITRRE K 5o 1 S oas AR £5E M - (R R3EE]
PRE P 2 E FIRE TR 3 B A RS RN A - Horh—(E 15t
BT ZEEKE - bRl e A BEERENE EA R E
[ - i 8t 2 VIR ECE S 2 —  BEsg35 A (Rule of Evidence) -
PRI 25 (B 25 I - TA B R BB 2 — » TR E R EEEE 5 v A
AL P RS - DAE BAERS B AT WPELEE R AT - DUREE ALENRLs
H AEiE T 7] DARTR T A R - BEERA T RS i A RILE
Bl : BT RERE RS BATEN - BB - @S EERRER - BhE
A EE SR HT 1 P T RE 2 R BT T A RosH B 5 5 - Horpi
SELULE BT o FIAETM SRR (Hearsay™®) (YRRIE LAR BN -
7 ERATIEE B S S R S5 A BUR 615 » WREE RS DUR PRI A
RIZURLL s A ERIEATIIE 15 L8R Y| AGS15 » WRLLZAnLAFERR - A
RERTIEEE IR S —EFRARA  BIERy 7 AR (fairtrial) 1

of Englewood & Assocs. 966 A.2d 93 (N.J. Super. Ct App. Div.2009) - E 164 : Jurors were cautioned
that they could not drink water during the trial because it would be “distracting”... Moreover, during
the morning and afternoon “coffee” breaks, jurors were sequestered in the back room without any

amenities-including coffee. Rl BIER I ERE EASEEOK—E » BRIELEZRS A L

54 o
=a

199 S H RS2 P163 : “Jurors are usually prohibited from taking notes.” [R5 H > Hi R #: 7o E 5
il HBEEC& SRR -

10 o2 Evidence 2R} Sklansky, Evidence: Cases, Commentary, and Problems (3™ ed. 2012) &
43-44 {Jz5HH @ ...summed up by the English evidence scholar Peter Murphy:”... the rule against
perpetuities, the rule against hearsay ranks as one of the law’s most celebrated nightmares.”

For better or worse, the hearsay rule and its exceptions are unrivalled for complexity by any other part
of American evidence law—or, probably, by any part of the evidence law of any other nation. Hearsay
law is complicated not only because the prohibition against hearsay has many exceptions, but also
because the prohibition itself can be difficult to comprehend.

R RS E 2 E R IR S - W] R —BE R IRFIINRE - T HHA G 8 DI SH e g - thed
WI'T Evidence SR FHEFZFTERE AL E HIL Hearsay YRR, » A1HI—1# -
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A SE - R E R E PR E SR L (sustain ) AR (overrule)
EAREE SRRV R FEE - (2) AN SIS ERAT SR -
B MAVERATSY BB IERE FNEPEEEGE - IR o H A
FeBgl: - (3) ARPAE G LR FHATFTESR 0 R AT S agig A Al
MIEAZE > B4 - FLEEIE N E A T EAEEE (the truth of the
matter asserted ) - HEERSHHRLCLHMEIRESE o (4) BN EEEMEATE
PHE AR R B ERAY SR B GREoR H AR T AR - S
WA BRI BB FHE - (5) EEAREG B/ AR
[EIRE R o] » PSR 22 © BB R AR Ky (R A R A H
Folbh o BRI EPER A - (6) EEARFEEREN A ETIRT
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HR G AR Al & BRIV R RS NSy S=BAIG5ERT - (13)
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A BT AR ERIREAR - f1FE ATT ~ ISR R - CHE S AT
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f#fl (pro mono attorneys ) ~ HAthFif#Es A 2 #2/F (alternative dispute
resolution » fif§ ADR™ )il S S5 YL & - [ 25 B 25 2 ( lay persons)
HE A IEREHIET R A S S 2 IR AR F R GTE  TNEH—
TR - MEEEAS  (OEFEEFEE AL - MEEEN - 2R RAEE
T —EFr YRR (new trial ) FEAHFTAYNE 25 E S M - TR RERHYST
NEFRA - HEBRBREFEEGE - S A AEENEEFHE
b TR [E] - ERFR @B EE U EE R0
HoAth -3 BRI E SR A Frol_ EiE R RS E A
FHT o MBS SR R BRI AR BB TR H AR

HEAL > DURCERF NHETT X% (adversary system) - SERHEERH (5 - £05%

111

AEHFIE WILLIAM BURNHAM,INTERODUCTION TO THE LAW OF THE UNITED STATES (Sth

ed.2011) H 251-252 /144 » 2l EHIEH1FE Private Negotiation and Settlements, Mini-Trials,
Mediation, Arbitration &
W OHIRALE > EREEEEER 1 ABIE 0 EREAA 3T R -
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BREEVE MIE RV ERSGEETR - HRAE RPEEEZEH
AU F Aty REBZEAAHE - i rTRE A F 2 S EIWVRE 88 KA T 57
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HHE PR - AFFFHAVAE 1A AERAEREEE clerk A 2 {7 -
AR EEC BRI AR - s B REAAE Ty B ZE
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truth, the whole truth, and nothing but the truth | » &R H B C AV FATHE
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5. HUEBRHYE clerk 55K&T 11 ALE5FTERS AR RS 28 B Z JFEAr - k& AREHY
T BB AT TE RS - B0 ¢ 7 SRR EA 3 BREE(L - HAIew:
MU N A B A 55 s BT

6. JEERITC AP EFEE LA EE - — (il > &£ sidebar - HVEE K&
T AR T A 5 2 B S — 2P IR (B IETA E R 25 B iy |
YA S &I F] sidebar R - &A{EHIFE 2 B Hi{E sidebar HEZ L
VA B BLEEATAE sidebar 5f5mIT © PEEEEE & AN BHETHES - i - f£558E
JE_ERISSRR R SRS HIEE SR Am T % A e e 2 ] (e — P Ay TR
PURGE B SRR A Ry il R E fE A3 B BN BB (strike/excuse ) 5% FFEEfE 27
B AR BRVELE - ML - IBGRRRKIDEE - REE RERE AN
[ 25 B — 2 RN > RESHRIRA 2 o a5 B VRS AL KRR, - A ISRy
TR - AL A RS A B 2 _E MR 2 sidebar f52[TREIR © HLE
PERERE 1 (ELAHEH] > JEZRUE S RIZH0E ERYRFEES & -

7. REEE AT ECAEREFEFE LAY 11 A L AR A E SR EASE
ARG & - PRI ZE 2SN » PRI » JERBERY clerk SR & FHES5EEM HEEITAH
[E B » SRR S 2622 LY AT - PR IS BBt A A > {E 51 IL 2 sidebar
PRI - ZAR IS BRI Ao E] > DRSS -

8. EEG EMATA TR FEE EAYA » BN HIBEE RECEECRIER/FEZ
W ] - LRSS RERE 1 m] DTSR e 25 B _LAY S RrsEfs o By [a]

g

9. JEEREHETE L 11 (A EEREEE B 2 [B1E £ sidebar &5 ©
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10. SRR » 7ARR clerk B EATREEAERE B BE AL _EAYFEHE B 1L excuse » B #HE
#E o ST DARERE 1 o DU - EEVAE KRR AR EEER Z A
ik - EEMGEAR A EREFEEA EAYA - IR AR EE R
HAMESSRERE_EAY Jury Panel JET0ZHEE | > SR DIEERA T - BE(EEIERE
HRFY) 1B/ N - ZARVE B EAR IR E4Y 15 22 20 758 5 _ERHIGACZERY Jury Trial

HH

N~ EEENAEBZAEERE  —--E=EHFE _ EIVAREERS
i AEE R ERRERARE 7 JA R 22,5 (United States Court of

Appeals for the Federal Circuit sit in Harvard Law School )

(—) United States Court of Appeals for the Federal Circuit f&H7|
United States Court of Appeals for the Federal Circuit » %% H 5 BB B0 _FEF
WA e 25 @M United States Congress )i# (15 the Federal Courts
Improvement Act of 1982 £22° » 7F 1982 £ 10 H 1 HE&L 111 » 4A(F e RkilE
Fil& (Washington D.C.) » B 2KHY United States Courts of Customs and Patent

Appeals Kz The Appellate Division of the United States Court of Claims FA{E &SP &

B https://en.wikipedia.org/wiki/United States Congress : The United States Congress is the

bicameral legislature of the federal government of the United States consisting of two houses: the
Senate and the House of Representatives. FRIZ4EEL R}/ 04H » SR & Fy 35 B L EURT Y Rl
TLEMERH > 1230 (Senate) RURGEERE (House of Representatives) FT4HMY -

" € Congress 4845 https://www.congress.gov e

R

https://en.wikipedia.org/wiki/United States Court of Appeals for the Federal Circuit

116 -4

ERIAE http://www.cafc.uscourts.gov/the-court/court-jurisdiction : The United States Court of

Appeals for the Federal Circuit was established under Article Ill of the Constitution on October 1,
1982 -
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https://en.wikipedia.org/wiki/United_States_Congress
https://www.congress.gov/
https://en.wikipedia.org/wiki/United_States_Court_of_Appeals_for_the_Federal_Circuit
http://www.cafc.uscourts.gov/the-court/court-jurisdiction

B RS H B EaRARE -

2B S A E2E Untied States Court of Appeals for the Federal Circuit Tl
I FERZEAEAOR - 2K E &R AN FIREME - FrERETEYIED - &
TR ~ B BEEEUNIYEEET « RAE A - BB 5% FR5E
+REET o HERIMEELZ AR R4 1982 FA PRI AT & T VHEIE AR -
AP B R RN - A TR E Y 31 M TFRrA R
A2 PR B FE R EV S T BRIERRAT e 1 32 ATt sk U ZE -84 caseload )
HETTARET > R AR AEHIAEE DRI - 3 IR, 2010 £E 5 2014 F M

&= 474 F 1208 ~ 1349 ~ 1381 ~ 1259 J7 1492 {4 - N ZE{(FHIKEEE BBtk

v

 FHEZE IR S ERE R HLEBIERE FF % o IR %
H=(EABEFHEAHIEAE » ERMERN— RIS review i Fe Ay
B S B R B IR RILVELCE A RAETE T W ER SR EE
GBI ENE SR R 12 0P T2 M (active service'™) 1Y
EEEEF A -

W ERAE
https://en.wikipedia.org/wiki/United States Court of Appeals for the Federal Circuit
118 = [

[E F&E -

119

http://www.cafc.uscourts.gov/sites/default/files/the-court/statistics/caseload_overall_83-14.pdf

120 http://www.cafc.uscourts.gov/the-court/court-jurisdiction : Appeals are heard by panels

comprised of three judges who are selected randomly for assignment to the panels. Losing parties
may seek review of a decision of the Federal Circuit in the Supreme Court of the United States.
R Cilat=

122 http://www.cafc.uscourts.gov/the-court/court-jurisdiction : The judges of the court are appointed

by the President, with the advice and consent of the Senate. Judges are appointed to the court for life
under Article 1l of the Constitution of the United States. There are twelve judges in active service.

RS RE (R AR BT M4 > T E B I & E B (when eligible) 7% » AT
ik Fs T EIGIREE ) B senior status”(HAEIMNE © MEAEE ] DURHFLL —f active service JAH
#/ DIV ZE A (handle fewer cases )’ 55224 http://www.cafc.uscourts.gov/the-court/court-jurisdiction o
DA PR - SRR EESAE —E RO T » EAREIRITH & NI B FRE R RS - (55 E
ORI TIEET » SRR RIS 8GN S 80 EEE B EERE
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https://en.wikipedia.org/wiki/United_States_Court_of_Appeals_for_the_Federal_Circuit
http://www.cafc.uscourts.gov/the-court/court-jurisdiction
http://www.cafc.uscourts.gov/the-court/court-jurisdiction
http://www.cafc.uscourts.gov/judges
http://www.cafc.uscourts.gov/the-court/court-jurisdiction

[t United States Court of Appeals for the Federal Circuit 1F5% 2% " B IF | AfffE
Hitff) Washington D.C.HJEEEE"" 2§ » B2 EHIEFHEE" - TRIEENTHLES - HHF
LT REEEGEHIREBEARE N » BT A TS5BS _E s A b RR i CIBRRt
s (oral argument) F2f7 o JEEEENILAEE - AR AI0E T, (WEYZ — >
B R T R EERIEREE - (HE % NAREGHIER A SBINYER - ]
SUEFEE R T AR AN BN A E R EINEARRE IR Z 8 - X
VA EWNERE A IE 5y T2 (active service) ATEEHRTILIA 1
fir &4 (judicial assistance ) K% 4 AriEEE (law clerk) ¢ TjgssE
FEfE - EAMBBUAREL T ENER] N ENEAEE AR BEIFS
AVEPETECLAR s AEE AR SR EE AR - A EREEER

I ELLME - TTEERE ARSI R - RECEADIANERE HEEE - @A E
HEERR » AU R AT -

N2 Untied States Court of Appeals for the Federal Circuit 2RI (i A B EEE5E
BRJEE » S U A 2 Berkman Center ff Cyberlaw Clinic fE48% - EOAHBARIAE /-7 >
BFEAR PR ZE T O R (oral argument ) HYPU{E ZE (A E IEFRAS BRI
B M5 TS AR DUCE AR ISR - P AARYEREAS IR 18 - RELE

DAy sl > Erag a0 E) ¢ http://www.cafc.uscourts.gov/the-court/court-jurisdiction » HJ 413% A5 Ff
TEH By © The court is located in the Howard T. Markey National Courts Building on historic Lafayette

Square in Washington, D.C. °

125 http://www.cafc.uscourts.gov/argument/upcoming-oral-arguments » EE%B%EZE]E’] upcoming oral

arguments JHH T GECHEZABCAATEREFEHTIES - (EINRZ AR B S TR - EEACR Kl
B4 Bﬁzﬁﬁ\ﬂiﬂé{%jﬁgﬂ%ﬁlﬁ%u@ﬁt B LU B MR 2[RI H S A ER I -

126 peiAzy =aE L=, ¢ Each judge in active service employs a judicial assistant and up to four law

clerks - g4 © http://www.cafc.uscourts.gov/the-court/court-jurisdiction °
127 £ 5.107 Cyberlaw Clinic 445 :
http://blogs.law.harvard.edu/cyberlawclinic/2015/09/23/the-federal-circuit-at-harvard-law-school/
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SRy (1) TR AT La AR EIEE (notice of appeal > orders being
appealed > decision being appealed )~ (2) F5F A 572 5 (the appellant’s brief ) -
(3)#¢ Eaff AL 5 (the appellee’s brief )~ (4)_E5F AL % 5 (the appellant’s
reply brief ) PUfIEESTY - A LS ARLEE > 4mEE (partially redacted ) » JER A
T ORGSR AE MY © MBS ARRVERAS A B E SR TREHE TR
SEb > T RSEE B R S B RS THIMER S DUED A B ToT AT S5 B
N5 - TR OBk R S B H S s -

AR CIGEEER IV EZE A > 4380 (1) Hirmiz v. Secretary of Health and
Human Services, No. 15-5043, 72— {5 i* & Bl e M G F /R 2= - SORERE
Fo B/ INZIR R PR T RN B > TR HEE TR = (2) Koninklijke Philips
N.V. v. Zoll Medical Corporation, No. 14-1764, 287/ 25 1 22 14 i {35 e it -
[ B EFGERS f I8 E 44y - (3) SightSound Technologies, LLC v. Apple, Inc.,
No. 15-1159, ARZEZREHFIEE K& F3fZ B g RN FH RS AR RIER - 52
TE W B F R FEFRZEH: - (4) Bianco v. Globus Medical, Inc., No. 15-1193, HIf
AR —(E YA R A B R E e R AT R E -
DU 25 - BARE A ZLE = -

&R IEAEG I RER R U £ ( Ames Courtroom in Austin Hall )i -
BT A E L —IREL /M ~ SEREAY Iy BRI G =0 SR 2 of > 24 Austin

128 (s sk B 490 EL ¢ Once all the briefs have been received, the case may be scheduled for oral
argument before the court. Fif LS A ZRF M Z5E % » AR A GHEE D BERERIVRF » &5

S:Ra 48k ¢ http://www.cafc.uscourts.gov/the-court/court-jurisdiction °
129

http://blogs.law.harvard.edu/cyberlawclinic/2015/09/23/the-federal-circuit-at-harvard-law-school/ -
DU PO ZE 049 R 3% 48 E AR
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Hall » 2R ARE A PR #ACE T - KAethpks - FBR i - feE =t
E-+oyBZAIE - AR R E IR A - R EE 2L 7AREES 2 A
A=~ PUFER - AILAEGTREG = E55EER - M7A0RA T W EE - 52
EERRAGEHIARIE » AR - JFARE N 2 BibHiahalE - 2 HEaisY
L/NEF RS > B R EZ RS ARERAIT > PRSI - FEFER - AERH
IOES% > RS EutE iR Bl A8y - B = U BFERIEREELRE - =
FEFEY 20 srgEfE KR IEFBARE > FTLUORET TR 1 8L 40 73 - BB 175 1 /Y
IR © B R =AUKEFAE SR EOAENE - /2aRIRE  BRAMDeAE
AR - T — A PEES S o e aRIEIRERE A - HEHIMEHE ZE (RO
MEZERE S NERE M TREE G 1E 75k - Fr B AL ERAT M EAERIL
2 HT > SERIG SRR i HE KA —2EE Chear) 4 {#Z(FHYIHE

S

Fbam - BEAEIE > HERTA 4 (AZEOAVEED > B ESE—E  alEREROE
520 REEE RS - WINFIRCGESE > st Ssie (L4224 - AR Rt 2R
FEARIAINYER 3 ~ 4 (R > 1H CRRBEEIEATRERH AR - MRES;  ZER
(RN SRS E O R o PSRRI R0 > BT B AT
EIFRVEITIR I SO R B ERS - R — TR - ARt a] DU H CHVZEHETH
i FrLUE SRS AFAYERED - AlEE T aicESs g -

ERVEM Job Esf MR OB - Z&EREIW L A ARES - &
{EZE M 2 LA IRE, » BREERE - JARE LD A RMTRGENFEEHE NS
BEWVESC A SIS E AT FResk e R AR S 1 7 20 B R R ERES
PEAEBRFS LamAle AT 8RR (oral argument) F2FFHYEEAT - HLA

BRI A E R SRR B BT o (B RS - S BRI -
PR R EFTEN TERR ) FIMEASNE R AEITER SRR E 2 B -
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Ty ESRAVIRSERIRE - NIRRT 2A e e F 25 DI e PR E 1
BGEHR Y > ST Es U BCE BRIV R & L - BEEER - Aelas = (EEERY
KesE AR RFFEIEEDTS - AT SRR BRI 2 - VAR R 2 ~ SRRy
BRI E - B G SR - RIZSRAIMEE - A 15 2]30 778
o MBI » AR AE MR E RS - S E RSB A
frEgFon  E (GEENER) MRS 7EE - Ak EEEEmREG
st Al L LR R s AR R & R A AT R B & o - Bl AR R R TR
SRR A - AR MR AR E R - AR e R E E AT AE]
ERAFIR DAY FIZRICH - H R R — 2 A B ER 0 ESE - il
BREAO EE N T A EEIRE G A A B AR i R
HEE R R R R EE S > BN AR EF IR R R EES - (A BRI
IR Z N HEA—EAe OB > FrlAZ BiFTe i f SR - %
REZ > Dl —RE - NN —E s I BEREER R P IILUE 7T - I
BA B Y SN HACH IR ] - (A G TS Seas T e o e ey P R D
o DMEA T RERSNIE - DEIREAE > WS R EA SR EN T o
FRE—EHE IR - B E RAVEEETT LR RENATHRREE 1 #5E 5
1A ) FATAE EENGEES £ EEE - B O B AR B D Z T
ZRL AT« BRAB MR ER K FESRERT - B EEA /N o APk - B
BHIEEEAS ILOBEREIER - bR T HEABRA SN AR ST R
Hh o TEBE A Al E SR MU BRI - RefeftorimnA 0B K
o IILARR AR » — 5t A GRS GRS - LKA 1B s S S0 R R R

132 iy =g E =04, ¢ Each side usually is allotted between 15 and 30 minutes for argument,
depending on the nature of the case. 4ghk 5 :
http://www.cafc.uscourts.gov/the-court/court-jurisdiction -
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IEMERSHIFIIRE © B IRERI IR ARE R - B2 AR Sy Eafr 1 aase
s fE > (BE BLE AT SR R R A Ay S sl atem FE DR e - B > U2
WEIE B TR A = sl ietamtis - 7AW A £ M R - bk
FTTABEAE SRR E Y R R A B A LTI — R PRI

AT ZE AR TR B EL AT DA AR » T DA S T L e R AR T
SOEIRFT AR - BB TERAVER - ME—[EEE > HERAVEE (the

presiding judge ) FEE—fUAEHEHAREE R (court’s opinion) ** o DIgEH I
fig o PR EUA G EF ARG E Zan A BB HIAHIHIEE [ © ks
FEEGRERAVEABRRE DA EEMEAER R > AME RS > 5
EAMDEAE (hHMEREAR) DINIZARE - BRI 7 A DAY » 7R
=ALEBE M E LR T ABARE -

+ - EEE S AR Supreme Court of the United States fi§f% SCOTUS )

CFERER (oral argument) BIZZECE

FEBIF S AR P AT E( Washington D.C.)» ik 255 —{# 1 %( One
First Street) - fIfEEGLE (Capitol Hill) Hf[f] - B —BRH EERL - SRR ERE
TSR B S - HIEFT BT =S (pediment) - 553 " Equal Justice
Under Law ; CAREZ FEVE) BYSCT - AHEIERIEFI0Y A m = Al £ Al

3 (kA e 4EE0EY ¢ If the court determines that oral argument is unnecessary, the case is
decided by a panel of judges based on the arguments presented in the briefs. At SIEFTAERY 5T
FORA e & I I TERR IR T 494k

http://www.cafc.uscourts.gov/the-court/court-jurisdiction °
134

RIBEZ T E48sCHE - In each appeal, the presiding judge of the panel assigns a member of the
panel to prepare the court's opinion. 4t :
http://www.cafc.uscourts.gov/the-court/court-jurisdiction °

B rREEEEEYE ¢ http://www.supremecourt.gov
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http://www.cafc.uscourts.gov/opinions-orders
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%% " Justice the Guardian of Liberty | (EAR HHISTRER ) > WA NPIEEHT
B —miFRAY - 2 HIEEERE (Moses ) ~ FL.7~ (Confucius) KARRATILZ%
% Colon™ o & s LLEFREHINYE - HEESUEPIVFLT - IRFIF A B AR -
=R EAY 2 — » USRI s At R /4 - a2 SR ey 0 eoRHE
ABAE » BEABURTRRAFTE YA B o A —HRBEAT DA RS R - 1
RS A RE A SR B BUF R BRI S b > 1 — DU TH R R S 8RR = B 52 T
(S48 ) BV - HARNESEHE /FEE 974 8t HRAERAFEEE
4 - BARGERE © IBREEEY 10 BT (REAbidrsacs i 9 & 4 o)

HYERETEE » BB EEIV BT -

ERIS S EROEE A 9 i1 0 HEBMEGRSY - KERHEGE R TG - 5
BOEHRT S BFTA T YA A B RS B - BRI = A A E VIR
0 Mudge | - (sl " ustice ; o HH 1 IESAE (Chief Justice) K HA 8
fi’AE (Associate Justice ) FT4HEK » 7AE ABUNHSEENEERTE » IEHEA

FEMETE o i AP AR T R RSB (impeachment) DASH » #EETL

B HAhREE o IR S RS RS A R B R - 4gHl )
http://www.supremecourt.gov/about/courtbuilding.aspx °

137 JESZ By ”The Court Building cost less than the $9,740,000 Congress authorized for its construction.
Not only was the final and complete cost of the building within the appropriation, but all furnishings

were also procured, even though planners had initially expected that the project would require
additional appropriations. Upon completion of the project, $94,000 was returned to the Treasury.” »
4k« http://www.supremecourt.gov/about/courtbuilding.aspx °

B8 R R B4 EE STy ¢ “The Supreme Court consists of the Chief Justice of the United States
and such number of Associate Justices as may be fixed by Congress. The number of Associate Justices

is currently fixed at eight (28 U. S. C. §1). Power to nominate the Justices is vested in the President of
the United States, and appointments are made with the advice and consent of the Senate. Article Ill,
§1, of the Constitution further provides that "[t]he Judges, both of the supreme and inferior Courts,
shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services, a
Compensation, which shall not be diminished during their Continuance in Office." » #g# :

http://www.supremecourt.gov/about/briefoverview.aspx °
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IR - B AP EELIZ 10,000 MK EafE e A
( petition for a writ of certiorari) - {HEFH AL 75 2 80 (h MG = AR
[FIEZE (grant) (T LIBERRR (oral argument) TSI - MiGEEAK
B SR AV AR 4 il ARG A E R REZMAZH (grant the
writ of certiorari) HYEE » A G s AR B BRI AR P RPE
SEEBFAEAR o EELATHVHIIIE] (precedent ) fli R EETE o [N Ryl
G L1 TEBEE L e T H AR = AR E - R A AR T -
N EBE = AR OBk » BT A v —E 2R —FRiG - FIRFrI
A& Ry 1k i 2 H A —{E 2 8 (in two-week intervals )HY £ — 2 2= -
HERHRE =R FRMET— 2 ZE R O i R 5 b B R — B
BHE LB/ NG - TR S & A =1 sy R AR R R AR R, - W
5% (Marshal of the Court) FLIEHR: @ E{RATE S & LAY H BEOEEH-EN - &
AR 25 g o I T EfR 5 rsE v Dikm © MEHE & L2 4UE s -
P 30 pENIFECE] 0 AHEE - e AboAERIEEENT - £ AR
EEBEEE 9 ARLLHEHY conference room 1 > #E{T conference » &fam Il FIA
B EME - ERAE 9 iUABIEMET  HALENASICEE 4 #iR
—RECHERZ B A —REEHEE A MFGERTEHCE _RIER-
T ERH SRR A A BB EE (DA ENE R T LR R - 45

2 BRRERRRE H By S8 MR (EREFE - B R A A B ATRACR A ~ PRER

139

SEEEREEERYEH: ¢ http://www.supremecourt.gov/faq.aspx#faqgil °
190 o o A S B e s PR 4T ¢ http://www.supremecourt.gov/fag.aspx#faqgil
W osk S e R R AR
http://www.supremecourt.gov/visiting/visitorsguidetooralargument.aspx °

% RS ERRE R ¢ 7 During an argument week, the Justices meet in a private conference,
closed even to staff, to discuss the cases and to take a preliminary vote on each case.” » 4gif :

http://www.supremecourt.gov/visiting/visitorsguidetooralargument.aspx °

kg R B A B N AT B B AR 4
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A2 FIRHZE: DU BIRE ARG O BRtam P R U 2 - R = AR
EBEAEOERER AR - WAESTHEEN T EHH ) - SRS RIS R = AR
EBFRE  FHEAEEOE - WA EARIIRARE - EE S ERS
B BIHRARBAAG Z A > ECETARTA R AHVRE - —f == e/ HIEAT - Bl
GATFTE ZE A HIREE R - TR Abe A E DR B > QA ER S
EBTEHE R - ERREAFUAERER > SAUEE 4D SHIE =M ACEA
JEREE s AR Z A > G 5AE—(E0 " robing room , (GAMEE) MIBRIEET R
EREAER (BRE) - HEREEWHEHIEEE B AR - EEMEL
i e a2tk - W DAE B s ARt R ETEE R R - X
B i E AU E R N EER A6 MR EREAERZEAN—T7 Al
HEREZBERCREERBAARRNEE  BREAETAILECE R EFE
VBRI —T5 AR BB — HRE R EEE RS EATNMAADAE

B
EFER A -

MR EE O EEERIERT (counsel) MH » EEEEEREEA " Guild for

Counsel : In Cases to be Argued Before The Supreme Court of the United States 149

SRR R AT -
http://www.supremecourt.gov/visiting/visitorsguidetooralargument.aspx °

Y T E] DUE L R B B AR I BE RS H 9% (calendar )
http://www.supremecourt.gov/default.aspx °

W RIS AR 1

W S IR R AL
http://www.supremecourt.gov/visiting/visitorsguidetooralargument.aspx °

Y8 ko A S B e R PR A B SR B JESC By ¢ 7 If the Chief Justice is in the majority on a case decision,
he decides who will write the opinion. He may decide to write it himself or he may assign that duty to

any other Justice in the majority. If the Chief Justice is in the minority, the Justice in the majority who
has the most seniority assumes the assignment duty.” » 44k :

http://www.supremecourt.gov/visiting/visitorsguidetooralargument.aspx °

199 e o B 2 R R i s 48T © hittp://www.supremecourt.gov/oral_arguments/guideforcounsel.pdf »
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Llft2=» Hooral 7 SRR SIS FR R IR STFRIRESEESS (conservative
business suit ) JzBH TR B4 (in traditional dark colors ) #{iE ~ C1GEkE
SMAYIRAR ~ A0frTAEA ~ EERE AT ~ Ay B BLPR A - B FEIPRA] - BEAEAE - 40
JEE R B M M AHRIGE - AERE ] B A BASZE - DUEERAN R E Lol 55 A 2
TSR  JEBTIEER  EREBI I ek - MY B ORI 52
= EbUEE MR EE - SR ARFRES - )R IRE B 2 m TR
a5 - MHIEERAFrE s EE - BEEE REERNFEERY GHRREID - HE
—E0 e R EFE A AR SEIACL - EHMEE » WIREENIH 82
(B2 - WEIFAR A ERR > Al (e AR SE) - BEEFHR L - TRAR
{EEZOET D BEREER IR - FERRATHET T - LT ETREREREY - T
HRZ AN W SRR T o T B — AT F A B BRI R Y E o — IR [E) B2 - B
B AR LBk R > AR — RN REE AL T e o - EFEEERE - T
FE > EEIEEAREEHARREEA™ -

SEERFER > e A ETRER T OERE - SR MEEN
Molina-Martinez v. United States » FEL{E A= THXEH]] (sentencing guideline ) [Y7E

FHRSRE™ s & 224 FIliZ Duncan v. Owens » 73 BIETAEF- [ 10 BE K 11 BEBHEE -

HArgIEE SERIE -

150 EBE S AR JF S0 - ”No personal computers, cellular phones, cameras, PDAs, or other
electronic devices are allowed in the Courtroom and they may not be used in the Lawyers’ Lounge.”

181 ot o = R s Pt - S A A 22 T BE 1148 > http://www.supremecourt.gov/gp/14-08913qp.pdf

JE By - ”Where an error in the application of the United States Sentencing Guidelines results in the
application of the wrong Guideline range to a criminal defendant, should an appellate court presume,

for purposes of plain-error review under Federal Rule of Criminal Procedure 52(b), that the error
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e S5 B R e AR A S B 2 » SR S5 B b T bR T RS S DA
—MRIMNE » AFATE  BRBRAFHRIEA > Sk AB LT BEEILTin ks
1E (on afirst-come, first-seated basis ) » ¥ HaEH CEEFINIFHEDEER - ERERE
FILT - RHE— T ERENFEA A E > —RERPHRATHEL » BAEEREAR
FISMEIES | FOREAR (REYZE BT ) - BE BE &N ZE 2 THPRE -
BT ERLA NEE N © R ERRPHRE— AL BEATRR - fil— RAVEARS [3F
ZRBGFEE U 1% FrLUZABFELFIIA - St 2155 80 = R

(three-minute line) - LR ATLUEISARE T B R | FFHIAC™ > RIS
HERIR A SR SRR RN S - NEZ AN - I RARE DGR
SRR A ] DU SE R R & A RS & 18 SRS SRR FIUTE -
NMIBTEREfRR N B » B Ale Z BURH IR MRS R A 2045 1 B am R I -
HER 5 KATFBHIEATER -

HENTERENE R  HEBEIRH 2 - FEERIRFRIFHESR - BUSATH
SR EHE N JRRERS SR AR A28 P58 i 17w RS HERIE LR AR -
ISR am A SE A AR B » FREERRAE - RACH PR A BRI e A S AR (AR ER S

Bfi - EEAE 10 BIAERF ATERERE - (IR /réd - LISk R A ERAT & B

affected the defendant's substantial rights? > fifi5% & : & HIEICIEAVHY SR B HIZE RIE s % »
MEECEE SRRy &= A R R E A - ERAR RN EEB SR 745 52(b) 2 BHH #5
& (plain-error review ) #i#iHAY > [EGEGLEHERER - 28 TGV EZRER] ?

B B IEERR A e
http://www.supremecourt.gov/visiting/visitorsguidetooralargument.aspx » E.F " courtroom seating |
B -

I 2 B A A B B I SRR — AR R BRI B B T SRSl T =
oyEE 4R AR - A RAEET RS I E R Ok HIRE - BRI R E—IREEN
B -
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FEEBRIERE - AEGE - BTSRRI DUET - DULE > 2
AT (intimacy ) HYSREGUE © F—FOBERERZEM > el ER RS

ek BB — B 2 (1% - BeRIBa%E » Bk O ERATRILLT Mr. Chief
Justice, and may it please the court | BHFE ° SCH_EEF AT (petitioner) AY{EER#E
TR R > FEREH EFF A (respondent) JTHIERAN > 2% H_EEF A HREATA#E
1T 4 7r$Er R ssm (rebuttal argument) fREGH - FERFEY 1/INKf » NIEERL )

BeE BN EEFAN SRS T R R R A5 > B
FEHEEEE SRR - SR E A AR - (R E RV T - 1]
DUz 27AEFHRYRE - 2R PRV EEFEL - AR A E R HAYA
FEFHRE > IR - S DER A E AsmRi & 01 - HERAE i fe—EEAH R
so BT Rl - AARES T AR AGES - 1L RIHARERI A Bt - SR E g i K
B S e A B AT AR AR - JRENERER AR SR AR S ] 2o
HF o JREAT G EAT A S R GRER BTN £ 5R - BESI S - RIS

Bery O Bt am B S5 R i T A e iy 1B T o0 S50 BRI A A R Al B 17 3R
2 T PTACR AV E R - B TEEERA R EHAE B IAE R EE
8L - FRATRE G LARGEE ~ 7548 - IRHERVEE S - I REIIRFIA - BB 5EREs A
EHVERL - HELET R, BRI ZRVER AN - TS S ARAEAE NS > 27H
PERIAE 30 oy P RS R RVRTER 52 - R —FI52M - E kR > —5
FHSRFESRITRH > FEZ R AR S B EE S WG AR - - ifi
M ZEHIBRERE B REY L/NG a8 H B FRIREIIAE T 12 155 5 57

A o BIEEiasR -

o] E R S AR AL R B 2k  CIFERFHEES ¢ http://www.supremecourt.gov
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N~ R SEBUEEME R 5 --HFRAE] (E. I du Pont de
Nemours and Company’ D\ T f&fE”DuPont” ) i) 2F B EE X 4°

RE Ryt FBI T A2 B H E 2 — » HEEEBMHFIAFE K Teijin
Limited ("7 Teijin - H& ) AFEIFHEAZ " Kevlar ) J " Twaron | » ¥ R5144H]
=98 AT E R TR RAR S R R 2 e e R R Teijin A EIRY &
M W 2SR RS AR E A P FE E R Y Kolon Industries (T[N Eif#
Kolon) AH] - [EIBEA A H B C 2 558448 "Heracron” » DIFEEEFEFT/A ] J Teijin
INEZ A T - &1 Kolon A F] TRHR , BYJ7EC > AR ELAESY 6 FEAYIGRY - 78
HUEZ AL F A R Teijin AFIFTA © BEH " Kevlar | Kz " Twaron | #E VSR -
RIEGHE™® » HINFEHIBAFIRTAT - N TIERBINE - 1 2007 FHEAHFA
FIfEfE - EAEEERIH R A F A SRR (EEIRASRE]) § RARAEHHT

TAEHRF > & Kolon A EESRFITHE(E Ry Kolon /A FEZ B » BRI FIRIR T4

> United States v. Kolon Indus., Inc., 926 F. Supp. 2d 794 (E.D. Va. 2013) ; K& EHEFE

http://tsi.brooklaw.edu/sites/tsi.brooklaw.edu/files/filings/united-states-v-kolon-industries-inc-et-al/

20120821kolon-indictment.pdf - Y A-F3/NE] S 7RE Kolon A E|HEH ERZEEFES » DuPont Inc. v. Kolon

USA Inc » fHREEERIFHE S R480E « http://tsi.brooklaw.edu/cases/dupont-inc-v-kolon-usa-inc °

156

s 2 IRFBIAEULER A -

https://www.fbi.gov/news/stories/2015/august/former-dupont-employee-sentenced/former-dupont-

employee-sentenced  JF37 & : ”... fired by DuPont for performance reasons in 2007, had signed the

same non-disclosure agreement as ..., but he also held on to some proprietary information when he
left. While looking for another job, he met with Kolon representatives and eventually was hired by
them as a consultant. ... shared with Kolon some of the proprietary information he had, but when
Kolon representatives began asking him extremely technical questions on Kevlar, he reached out to
former and current DuPont employees for answers. Word of his activities, however, got back to

DuPont management, who reached out to the FBI with their concerns.”
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https://www.fbi.gov/news/stories/2015/august/former-dupont-employee-sentenced/former-dupont-employee-sentenced
https://www.fbi.gov/news/stories/2015/august/former-dupont-employee-sentenced/former-dupont-employee-sentenced

Kolon &[] K BE 2Bl Kevlar Ay ARG RERT » F i mAt A A 5] .2 HAhAT
BT R A T - DUEREZ - EHAEL - $it AN FRYVE =R -
FAE] (A FBI KB ©

REFEAESFEEY 2012 7 8 H » HIRRE#EE (Grand Jury ) ¥f Kolon Industries
ONE] R TALEZ A BIAVE A K &R B TTHEST (indictment ) » REFRARRIKE F 1
{i&l 18 U.S.C. 1832§(a)(5).Z H[EFREHEH &M% SE (Conspiracy to Convert Trade
Secrets )~4 & 18 U.S.C. 183286 (a)(2)&2 -~ #EH= FEHL %% FE( Theft of Trade Secrets )
K 1 {[& 18 U.S.C. 151288 (c)&2 7 #/ikit =];25E ( Obstruction of Justice ) - #25FEF5
) MEFRAEIBLE B THETA tRE ek - 408 amEH B A7 e BARS A S DA
% » WA BT FBA TR EFEMTE - FRIFERTIUSHFBA TR EEFEE » E
B THEEBET - ORI ZIR FTAVEEE ~ (S0 - A~ i - EECAER - |G
S BUE AR YISHEREI AT 5 Teijin ASHIJRELE 8 T &TR#E R

URE B TiGm 7 S B 2 1% > #AN i DUEEEEL Twaron .22 565

B

SRR o T ISIEERE - MDA EIF R EL Keviar HRAM 1B A H

17 SEEREIE R ¢ “Among other measures to protect its confidential proprietary information,
DuPont executed agreements with its employees, including E.S., M.M., G.H., and R.R., which required
that DuPont’s employees not disclose secret or confidential information, either during or after their
period of employment with DuPont, unless they obtained prior written consent from DuPont. In the
agreements, each employee pledged that upon termination he would promptly return all drawings,
blueprints, manuals, letters, notes, notebooks, reports, and all other materials of a secret or
confidential nature to DuPont.”

158 sk ¢ “Among other measures to protect its confidential proprietary information, Teijin
executed agreements with its employees, including J.F., that required its employees not disclose trade

secret or confidential information related to Twaron even after their employment with Teijin had
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T S T RERT BT BB LTS Kevlar 25 SEARTATFR A Sl A4 EE AR MERE B A
53T ~ Kevlar 4= FE TR AYRCABER 22/ ~ HFRATE] 2 Keviar &2 By RATLFEA
BT RZBR A B TTE  B TS o i Teijin A EIAIEZAEARY Twaron H

AR AR EEUB IR - RGN BRI ZREE f 4 7 Twaron Y K B 5%
{51 o FRDL FRESFEMYAN S ATAL - AEHA TR Teijin 23 F] % B EHA HAR E T
EENNE TR PREEFR TS A [E] s B 20K B T T Z (R ek N St i
5 HUERESTAYRUE b » AT AR A FIFTR E B PR s B Ry 2t  XOREFAF] K Teijin
NS FAVEACIE Y- N VNI & SN e S 2t Yl = R N TR R e wes
N ERLRRBERY Kalvar 2 P B SR - H Teijin AEAIRREZ K » 7R,
FEEDARRIRUE S A F BN EE - IR ZE S (case by case ) » HiE7R
HFRAE R Teijin A EHEAZE TR SIS ZHEHY - HEE P EAME 2
Pt (Kelvar Jz Twaron ) » {HHAF S50 Z #EGFE T BT B8 I 2% A F) e S0
T HE  RTE R JERMRIBEEZ AT Z TRARHAE » ME#E RS
THE A IE] - 15 8 2 HEEREAE - 2 R A Sl BREUE & A 50 (R
B > ORFZ 5 Rk A F] B SR B SR Rl B TN IE T 2 B
B B EENEZAFIHATUER -

ended.”

19 gpmeprE ok 07 DuPont also maintained certain business information regarding Kevlar as
confidential and proprietary. This information included detailed breakdowns of DuPont’s capabilities
and costs for the full line of its Kevlar products, the costs and profit margins associated with the Kevlar
manufacturing process, the identity of DuPont’s customers for Kevlar, and DuPont’s business plans for
the para-aramid market.”

100 gk ¢ “Teijin maintained certain types of information related to the manufacturing
process for Twaron as proprietary and confidential. Such information included the equipment and

facilities used by Teijin in the manufacturing and production process for Twaron.”
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SRSFFEAE U > RIAIARE QUCH: oy 45 FHIEIE™ : (1) B/h%E4 2
{2582 # 3 TIT ($225,823,000) HYLHULA - B2 ELF0H » EUF Kolon /A E] R H:
RT3 E]HE 2006 4F2 2012 55 Ha% 55841 H 1Y Heracron Z&HUTA - (2)
H Kolon A F|EFRL A F] Ky TIEHUARIRZIT5EAM B BAE siH & 2 &8
TSGR A F 8 TAIRUE - stz (2) SN EEEEE - BB #iEr Kolon
N EHASHRH IR A BV SRS 2 S (R RIBTRI SCH ZF0H © T B A A
RIS, - RIHIASS 38 fRES 1 TH56 2 A2 T UIRFT I SULIRTRR 27 4 -
BEFRULBIEE E 2R - iR (1) #57 » RIFERHEALET Kolon AEEEE
HHEL [ S B8 (< B EE i Heracron 2 RAIFTSFIZRBAE' o Mk EIEL > FHJE
AU > AR TINESS 38 RES 1 3056 3 5K T RAUTRATAE BTS2 5« 2400 > 35
Bt 2 FE M AR s - AMERZ A F Z T AEIRTELE > e AEA
BB —R&Z B Mg L 2 455 < 1fi Kolon 22 S HA L [EFEHI conspire

161 gpema g byt “Property subject to forfeiture includes the following: The sum of at least
$225,823,000 representing the gross proceeds of the sale of the para-aramid fiber product known as
Heracron, by defendant Kolon Industries, Inc. and any of its subsidiary companies from January 2006
through June 2012.Payments made by or on behalf of defendant Kolon Industries, Inc. to former
Dupont employees in exchange for trade secret information pertaining to para-aramid fiber
production and marketing. Payments include the following: $143,000 paid to A.S. $80,000 paid to
E.S. $128,000 paid to M.M. (In accordance with 18 U.S.C. §§ 1834 and 2323 and 21 U.S.C. § 853.)”
192 03 FBI )i 2 3R B JE ST 5" The indictment seeks at least $225 million in forfeiture, which
represents the approximate gross proceeds of the sale of Heracron from January 2006 through June
2012, along with $341,000 in payments made to former DuPont employees in exchange for trade

secret information.” » 4G :

https://www.fbi.gov/richmond/press-releases/2012/top-executives-at-kolon-industries-indicted-for-s

tealing-duponts-kevlar-trade-secrets °
IR EER ORISR ST EAS R R E Y o RIDESRENNAE Y - EAERETR R
HH - AAEWEEHNERNS > BIMNIAE > —f&S > HEVAERTA K > FHIEHZAEN
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to steal ) EEIAFITEN ST » L 2015 4F 4 H 30 HEEKEIIUIE (plead guilty ) »

AR AN E I E A 254 8500 HEITHYET4: (85million » criminal fines) K354
2 {& 7500 & THIRE{E <4 (275million  restitution » Z8FEFANE] ) » HEFES 3 &
6 THIIT - SR A EIRFERATAIER R » Kolon A FERS & KA
AR BRI R ERE ST < R F LU Z N BB THEL » 182K
ERERTE HINIERE - H 2 RIS ESEHIE S > HEEL Kolon A EA K#E H
JERUMFR A RIS - IR ARSI A i 7 R ER e

HE4 2 (52582 & 3 TIT > M4 Kolon AEFEIRIMACAEIEEH &R - &

N N3

i 2 {8 7500 HIT © e sPAIBHRES T E AT Z S EARE - FERHIUIRE AR

i
3

NEHE ERAILIES - BEEE - WE -~ w7 AR BRI Z EhEE TR
—iR L NRZEZ EEEfSESTE - QbR T ERSREE HARAT S (EZ2 B2
Hh o BEHATHEAE ZAUE - DIERST RoafH R - MERKREZS -

A FBI 2 rRE T 0 1F 2014 4 12 F - EEIBEFHT AR R Kolon 24
Y 2 [ T 1BENE | WERTERIERE » Was St EREZ R - XPAEE]

EAERRY 2013 47 3 A 19 HE{TIEH 2T (U J#EsFE (superseding indictment )

HEITERRAEE 2 Bk EIE LN TS USSR R R RS LUEER TR  me#tsIR
i £ R HAEER 2 FE MBI - Wt —2K > BEAZEA T HARE DR ~ 408
QU HiE > REE S S EUEE R ILIEFSE 2 N E SR - R8> PRS2 B A
e fHE > IEEFEEDACGREE - BAEPEE S EEEEIESE -

14 S50 PRI HTRERS |

https://www.fbi.gov/richmond/press-releases/2015/kolon-industries-inc.-pleads-guilty-for-conspiring-

to-steal-dupont-trade-secrets-involving-kevlar-technology -
1SS 0E FBI 4L -

https://www.fbi.gov/richmond/press-releases/2015/kolon-industries-inc.-pleads-guilty-for-conspiring-

to-steal-dupont-trade-secrets-involving-kevlar-technology » JF £ - ” In December 2014, the district

court found that both of the successor companies were properly served, and ordered them to appear
for arraignment. In February 2015, the Fourth Circuit Court of Appeals denied Kolon’s petition for
extraordinary relief seeking reversal of the district court’s order.”
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iah > ATAILERAIRERTE > FE(GBIRFE Kolon L\ EI4HARE I MIRE » M R uE &
Kolon ZAE] 7 #55y » BEIIER(E " 1240 F] , —EIERARENHE  HE T4
iR (forfeiture notice ) &7y » JRMENIEZ (&4 A EIFEY Bt - (534 —F&
RG> FEAN « KB AE 2010 4F > Kolon /AN EIH T A1 LR EFTIS 2 1T B4
Kolon A FIRA: I HEE ST - FHE Heracron ERFITEA » SR —(EHIHY A BT
5N E] » J e HAE R Kolon Industries, Inc.” 5 [T{E 2010 £F 2 /X SI4H 4%k E
HAFE T HiAHTHY Kolon Industries, Inc.” /A E]#8 G ES Kolon A E|VEA AN E] &
FURYEEL Heracron MHEAMVE (F: ° XAKIEZ 2010 A E]4HAREAHETE » B8 Kolon
DN ENERFEL Ry B AE] o WA IERE N ] > TS TE T H A Ry Kolon
Corporation”*®” = ffif£ 2 4 HERE 2 HIEMHRNE 2 it > JREIEHRE Kolon AF] 2

166 sy b= > 55 ¢ 7 KOLON INDUSTRIES, INC., Including and through its successors “Kolon

Industries, Inc.” and “Kolon Corporation,” °

7 =740 F ¢ T In 2010, after the conduct alleged in this Indictment, KOLON spun off its industrial
operations, including the Heracron division, into a new publicly traded company that assumed the
English name “Kolon Industries, Inc.” Under the terms of the 2010 corporate reorganization, the new
Kolon Industries, Inc. became a successor in liability to the old KOLON for conduct related to Heracron.
Pursuant to the 2010 corporate reorganization, the old KOLON maintained its public listing, converted
into a holding company, and assumed the English name “Kolon Corporation.” |- FH%& » DAEREUREL
Kolon /A i 1% ATk~ | 55 Kihak 1 (plea agreement) WA DUEL » AZEH " 4 |, HEF TR -

FRIE A Kolon /N E] 2 4 » Jr H1%4 > “Kolon Industries, Inc” [ “Kolon Corporation.” —{E/\E] » 15
BEIERZ [ plea agreement | TS [ HiE ) Z B2 o IHIFBIFTE BT IR A S AT DUS
HI > &I FTEEHY & Kolon A H] » HFE[R AR Kolon 4 5] fe B BAll —{E £ 4\ =] » [M%HE FyKolon
JNE] o JESZYIR ¢ ” Kolon Industries Inc., appearing through two successor entities—Kolon Industries
Inc. and Kolon Corporation (collectively, Kolon)—pleaded guilty to one count of conspiracy to convert
trade secrets before U.S. District Judge Anthony J. Trenga of the Eastern District of Virginia.” » 4gHt 2

https://www.fbi.gov/richmond/press-releases/2015/kolon-industries-inc.-pleads-guilty-for-conspiring
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AiTEE — TR E] ) 7 o BRI B - EEEHHEIRTES - B A A4
HHVIE R TT > SR RRE R H IR Kolon A E]FTo A FIZE BE A

(successors-in-interest) .2 " & 4/\ 5] ; (successor) » BN RyiEsTA AEIRZ
FIEs > AEGHIUIR A AL, T AR IS | St 4432 > DA HoAth % ] s X o
Ry TG | U7 AR AT IE &R - SR IR AU TR
Tt ti e BT - P2 AN ZE UK P 3R ERESTTEE 2012 4= 8 H 2 H > fEATAL Kolon
NEIZ TAHERFERS ) R 2010 A o EEm SRR A E SN U TR S AR
N BEIEFEERE SR 2 Kolon AN ENET » #5F1% - 4B Kolon /A H] 2 i
A IR BN M R s MR RBUARERYEE A > 2 AR =S E
1% 2 A IREHREER » TR R It 3 {E Kolon AHEIEEME] -z LR S AT K EE]
EBEEINENLTR - TR R TRAUTRAVREE » A A A SR FIAH SR F M
RIRAESD > EBERCE BLUUIRR U] - Boa T IRREIERS ) BRI P =
B MEERE SR EE NEERITE 2 A AFIEL - [HARZFTEHTZ Kolon

/

ANEIEGEHER BT 5 A 0 BIRZEZ BARAESY - RIRERATEEBIER -

F# - (IREsTEaCa R FBI L3R > AR ZEGER > TR S BUFEIF 2
[ > A& BV EEH T SE 2 E i B T EAIREE - FRIOUIREIT 2T

-to-steal-dupont-trade-secrets-involving-kevlar-technology -

168 IEJJ:EI o

DL ERAFSEAS Y 2 BR o GER AR R TS B -

O SE S FBI 4B -
https://www.fbi.gov/richmond/press-releases/2015/kolon-industries-inc.-pleads-guilty-for-conspiring-

to-steal-dupont-trade-secrets-involving-kevlar-technology  JE ' & : ”“None of these individuals has

appeared in the United States to face the charges. The charges contained in an indictment are merely
accusations, and a defendant is presumed innocent unless and until proven guilty”.

T SESIE FBI 4EI
https://www.fbi.gov/richmond/press-releases/2015/kolon-industries-inc.-pleads-guilty-for-conspiring-
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AAEEE BN E S EILS R M T E AR R B M EIRSE BT I Z AR -
RRRERTAL SR EIBURF AT 2508 B E 2 R BHRESHEZEEAR
& E DS e oy T IR A - 5550 2SR AT e A Z K1)
BEUR R A EER B ZE R A E 2 W EEEBURE T A - BB TR
FAHER L S A 2 B S HASUEER R BT/ N SR E sk AR 2 1T

(EFF S DAY HETT -

Sl FBI 2R o RZE R — (RN A SIS H R BB NTEAE
(presence ) » AIFFEFEEIHIEER EZ M > RIBZEIFERGREZ T IR
B - MEHEA > SEFRERF Kolon NEIAR GG FERE R » A S AT EHh
TEFEE » AEFRBNRSA B A L BCESE ST 7E35E] » Kolon AF/EH—
LA 4LEEPE M (New Jursey ) FHREHE Kolon £}/2 5] 73 2 H #5#H% (wholly owned )

=~ F/H] (subsidiary ) Kolon USA, inc. ( BEFB“KUSA” ) 7% o Ti2% ZE#E2F¥IHA > Kolon

to-steal-dupont-trade-secrets-involving-kevlar-technology ° “The case is being prosecuted by Assistant

U.S. Attorneys Kosta S. Stojilkovic and Matthew Burke of the Eastern District of Virginia, Trial Attorney
John W. Borchert of the Criminal Division’s Fraud Section and Senior Counsel Rodolfo Orjales of the
Criminal Division’s Computer Crime and Intellectual Property Section. The Criminal Division’s Office of
International Affairs has provided valuable assistance.”

S FBI 4B
https://www.fbi.gov/news/stories/2015/august/former-dupont-employee-sentenced/former-dupont-

employee-sentenced ° “This case would have been nearly impossible to make without the assistance

of DuPont. In addition to the company coming to us initially about the attempts to steal their trade
secrets, DuPont worked with us to understand and organize more than a million pages of
Kevlar-related documents and hundreds of hours of audio recordings, which enabled the case to
move forward quickly. And the FBI and the Department of Justice worked to ensure that DuPont’s
proprietary information—much of which was used as evidence—wasn’t disclosed publicly.”

72 SE S FBI 4B

https://www.fbi.gov/richmond/press-releases/2015/kolon-industries-inc.-pleads-guilty-for-conspiring-

to-steal-dupont-trade-secrets-involving-kevlar-technology » J§ 37/ © "This case represents the first

time that foreign corporations with no direct presence in the United States were found to be
successfully served with U.S. criminal process, over their objections, based on service pursuant to an
international treaty.” °

T ES RIS -
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NEIMIPURZEA SRR - BRI R RN - R MAR R EAGIA (to

quash sercice of summons ) 755, £fE 5 S HEFMERY (to dismiss indictment ) o BE Y
2 PR EEART L PR EAERE » RECE Y BRI R BT

N ERR LA R LA P REA EIRRE R - (B S S (R Al - A RafEl s Fwd Al
HIEIS © H— R P A EIRER B A SRV EE (AL (managing or general

agent) ; S5—RIRTFAFEE "HEMEI, (alterego) » hEtETAFHE "RA
EEENEE | ME > SURREAEEH - i (dominate) FAEC o fEAZE
EEPEEREAEEIFEENEETE (if the United States were able to present

sufficient facts to support a finding )» % FEE2EHA KUSA Eil Kolon 2\ &2 R4
FrE AR —(E IS NERIRTEOR B 58 R 35 B wlARR Al e 7 3 M — 2P HUFS HE 4
SETHNVER - (B EEUANGR AR T4 AR AT ST
7 UEEH LY | (the Mutual Legal Assistance Treaty » fEfE”MLAT” ) ¥H%E ° 1M
TESEB 2 B ITIEAE A5 4 1R7° (o) (2) HEZRBIRA T E IS Nk B G L E
] (Silence)  EZHAMENALREET? » FTLUAREE Byl (E S5 B SHA Bl Mk

S HSRIESTAIR ¢ HN9 As a general proposition, service upon a subsidiary is insufficient to
constitute [*808] process on the parent. Cannon Mfq. Co. v. Cudahy Packing Co., 267 U.S. 333,
334-35,45 S. Ct. 250, 69 L. Ed. 634 (1925). [**33] However, there are two widely recognized
exceptions to that rule. The first is a situation in which the subsidiary constitutes the "managing or

general agent" of the parent company. See e.g. United States v. Toyota Motor Corp., 561 F. Supp. 354,

361 (C.D. Cal. 1983) (upholding service on the parent by way of service on the subsidiary where it was

"the managing agent" of the parent). The second is where the subsidiary serves as the "alter ego" of
the parent, such that the subsidiary serves as a "mere conduit for the activities of its parent." United
States v. Chitron Elecs. Co.” »

176 SAJE 7 ¢ ”On this record, the United States has failed to present enough evidence to support a
finding that Kolon "dominated” KUSA or that KUSA “was merely a conduit for the parent.” -

Y7 3= By ¢ “the Court cannot conclude to any degree of certainty that the United States will not
be able to serve Kolon in this case.”

178 USCS Fed Rules Crim Proc R4 > B[] United States Code Service Federal Rules Criminal Procedure Rule
4o

79 =7k ¢ 7 the Rule s silent about how the United States can effect service of process
abroad.” ~ ” But, that silence cannot be construed as a prohibition against [**66] serving a summons

overseas.” °

82


http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-H4W0-003B-71JD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-H4W0-003B-71JD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-H4W0-003B-71JD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-TFX0-0054-51V4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-TFX0-0054-51V4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-TFX0-0054-51V4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7X3S-WD30-YB0N-8002-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7X3S-WD30-YB0N-8002-00000-00&context=1000516

2 ITE - IEAEE T FTdes T 2 il MUAT {4y 2 480 E ' » bl =0 o)
LUHY > (BN R AR B RS R HIR ] AL IRE] 2 PR ] ZARAT WK - 098

BEAART]  BUEGEHENETEI A S FE - 1S BRI Rilla sy
AER T AIEARE S R (N RiAbend > REELAEVA AT RE AU DL ERF &l
FABISNERZ 5698 S5 A ZE T S AL REIAIARE » i PA_ESEBARE R HFI D -
A RE SR A ZE KR AT e HROAR RSB E -
A 1 1 G PR ZRUE - BUEIR IS Bt Bl 5 T =175 B B R&GIs - TR
ZIREERTE O] LA [ A ARTE -

MFEHUE SR = IHU IR Z S TR RS 25— 7 Z56%
AR5y 255 - ifibA FBI Z g e 2 fl * Hesh > AZEZ/ DERRAE B AE A
TSP Kolon NFE| Z1% - BEHESVEAE BElF  BEICGE T > etk
TR 0 ORFEETTEARAVE R EAEE TR EESAE ENEE S o DL T
& 8 TR ) BIEE - A2 HETTR > BIHRAARIERAE - A
FURIE R > (8 AR H S R A LA & BIR AV RO - RARRE Sl ARCE S E R
BiEE 2 RS - FHEAFETE 2B LI bR T #eE A AT F e

180 g7 B 1 “the Court concludes that the Rule is silent as to use of foreign authorities to
effectuate service abroad, and that service in South Korea is governed by the MLAT between the
United States and South Korea.”

B EFBIETRIREN A ¢ “Eventually, .....agreed to cooperate with law enforcement and made
numerous recorded phone calls and exchanged e-mails with Kolon representatives. He also hosted a
face-to-face meeting with representatives in a Richmond hotel, which was audiotaped and
videotaped by the Bureau.” » 4g#l :

https://www.fbi.gov/news/stories/2015/august/former-dupont-employee-sentenced/former-dupont

-employee-sentenced °
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Kolon A& e H BT ZSHHRIAN - A HALA (other relevant actors ) i » H4 6
fir » ¥R ARFEMFB AT J Teijin AFIHIRTREL » B 3 AR EAREGEST
(un-indicted ) #Y3A[ (conspiracy ) ° [fiERIFERTE 1 2 44855 - $0E FBI Y
2015 4 8 H 17 HLAFIBAAE R ATHF & TLCE HJHE (Former DuPont
Employee Sentenced ) Z&iHH » HEMIT] AR IS 26 &8 B B4 Bl BB ffsE
N B A — B 2 &5 R R BRI mAH A SR & T AlEE
T B - BREEEE /G RGNS - BT EHINERR - LUE

HUEEH Ry orlE o SEAA SRR -

TR 60 T BRSBTS (PR BB RN 24 Kolon 24 5] ASM
HERTHEFHLE2 By Kolon /A1y Heracron TRTA SLALH A BN (R
(equipment ) » ¥ A1BZ FFTEREEHRFES b + BEREF /A BT ATACHLES Kevlar 191
5y MU ST B « AR AT B TR - R
HH B A A T S B SR e ST A T

=

NARZEMFEN FEURIZHE S JEnn N Z 4 — =265 % (the Virginia Uniform
Trade Secrets Act > f&f# the “VUTSA” ) 7 Va. Code §59.1-336 » L54NEf Kolon 2\ 5]

K KUSA $EE R FTaA"™ TRl i A S ESH BT A S 2 M F5A B B2

182 gk 07 E. KOLON’s Heracron Factory Contained Equipment Identical to DuPont’s
Equipment : 104. By in or about April and May 2010, defendant KOLON possessed and used at least
the following pieces of equipment with components identical in design and dimensions to DuPont’s
equipment for making Kevlar:” -

" R AN > KTk 565 B 0 TR IR B R B BIER o 48HE
http://www.cw.com.tw/article/article.action?id=5063951 -

8% 2z : £ |. DuPont de Nemours & Co. v. Kolon Indus., 286 F.R.D. 288(E.D. Va. 2012) ; [-3fa&55 U0
3052 ¢ E. L. DuPont De Nemours & Co. v. Kolon Indus., 564 Fed. Appx. 710(4"™ Cir. Va. 2014) - ZE{4&

LB 2 HI48HE  http://tsi.brooklaw.edu/cases/dupont-inc-v-kolon-usa-inc °
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ZRARGEA ~ SAEFRA BB RIS E £ - HEOR e EE T (Jury
Trial) - fE&CHE T 7 (EfGFRAVRE R (jury) FHEZR > BEEEITE T 2 REFHEEY
i (deliberate ) > 7F 2011 ££ 9 A 14 &M H A (return a verdict ) > 58 & (find)
Kolon A=IETE HEEAVZEH 149 [EHFIAEIRYVEFRIE - 1 HRES TN
F]FE4 9 7 1990 BT ZIRAME - N R IERAITT REUE Kolon ARIHCHER T
{EERTISES: 9 (B2 TS ($919.9million) ** o &% » @i AN A B
TEZELE Kolon AHEI(E FHZATE 20 £ o 48 R ORI ARE S 0 -

A EAE I S B R SR R A 2 5 403
i ERISERR - EEHERR T Kolon /X S FHARGEHH HsHIR R 2 5695 2 T » e
JFA—SFRIPE AR E AR i ZE 34 a5 —3F H 5 7AR: » 45T Kolon A =]#EfT—
{EGRr e H - Wiy <t —2F A E R A R AT A - 15 E 59— A E R
FUEBENEE  REFRIZ S RIRYE: © EHRE—3FAE 2 LLE HeEE H
HFBA L Kolon A EFTHE HAVE—(EEEHE - B0l LLAHE R (E R R E R 5= -
HCITE S THRE R 5 1T DA A AR Rt - LR B AR A B AT I T

185 w357 ¢ ”Appellee E.I. DuPont De Nemours & Co. (DuPont) sued Kolon Industries, Inc. (Kolon),

under the Virginia Uniform Trade Secrets Act (the "VUTSA"), Va. Code § 59.1-336. After a seven-week

trial, the jury returned a verdict finding that Kolon willfully and maliciously misappropriated 149
DuPont trade secrets and awarded DuPont $919.9 million in damages.” ~ ” The jury found that Kolon's
misdeeds resulted in a benefit to itself worth $919.9 million and awarded [*713] that amount in
damages to DuPont.” °

186 wssJE 7 ¢ Following the verdict, the district court enjoined Kolon from para-aramid fiber
production for twenty years.” °

187 yshE7 ¢ 7 we find that a new trial is warranted” ~ ” With reluctance, we hold that the district
court abused its discretion and acted arbitrarily in excluding, on the wholesale basis that it did, as

”._n
~

irrelevant or insufficiently probative, evidence derived from the Akzo litigation. under Federal Rule
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A > WA =(E LA EREB R - SRR AUEE B - W ADAE N
B IR A B - ARt Gl AR R - thE AR
IS HANE B H R H ARSI A ] - 0 AR HI D Fr s kb s
HFIRGETHFBAFFE 9 (B2 TCHVIRRI B DA mTRI 5B RESRATIE -
w]DALARE o B30 R et N LA AT R T e 2 M & RO E NIRR Z 80
NS HARZEAIFAMEEFEAT - Kolon AHIFE 2015 4 4 H 30 HFRSEIEZ I

\

JESZ (T 2 & S B E R2ad 3 (8 6 TH T A —FEFERE
FIHAAE 2011 £ 9 H 14 H - AIEMHEEREESRE 9 BZ It R - HEZ T - =
AL A T EAR R R —F RS TRAK R R R Z s R 22/ 0/ b
T Kolon NFEIZt& » FEAFSFEAE T T RS REIE R ot (B T REME K
-

L~ EREEREREZHER (discretion)

BEEEE > FHElnsEUREREE R ARNAFER > R TS plea
bargaining FYHERILISN - BLESSEIRER B A AAVECERE - BRI

of Evidence 403, exclusion on that basis is only proper when the probative value of the evidence
is [**15] substantially outweighed by the danger of confusion of the issues or misleading the jury.
That standard is not satisfied on this record.” ~ ” The district court is free on remand to determine in a
more nuanced and particularized manner what evidence offered by Kolon or DuPont should be
admitted.” ~ ” Accordingly, for the reasons set forth, we vacate the judgment and remand this case to
the Chief Judge of the Eastern District of Virginia, whom we direct, in [**17] the exercise of this
Court's supervisory powers, to reassign it to another judge, who shall conduct further proceedings in

a manner not inconsistent with this opinion.”
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AYEkEME > H o] DR R 2 B7AR KRB & — BT R TT SR HAATE Rt
HENHEMREZS—ENEFE  DIREICRIESE KM EEER AP

/|

1E%% » HEBENEIEERIAIRYE - WREBEEL  WEEERES

I

A AMATRUE R AR b BIRR EA AT ERIEES EAEN - IR =
HEPRAHTFEIIBUE BRI R L - He(Eaz HEF & 3R — L nRERvEE - 1 HSE
RANBEFE LSS0 Ry BlANERZ 2K H HYRY T 171 S A F7% » FERZ M I % il HH B

]]1

AIERES » MIRA T LR - e ENSERT S - AR EBEME S
( American Bar Association > f&§f# ABA ) HYZEHIH » £4F% /%" ABA Standards
for Criminal Justice: The Prosecution Function”ZE 3-4.4 7 ”Discretion in Filing,

Declining, Maintaining, and Dismissing Criminal Charges”*®® » E[IFf[Z2 &3 A4EH]

188 é%iﬂ: .

http://www.americanbar.org/groups/criminal justice/standards/ProsecutionFunctionFourthEdition.ht

ml -
ZE A AT ¢
Standard 3-4.4 Discretion in Filing, Declining, Maintaining, and Dismissing Criminal Charges

(a) In order to fully implement the prosecutor’s functions and duties, including the obligation to

enforce the law while exercising sound discretion, the prosecutor is not obliged to file or maintain all

criminal charges which the evidence might support. Among the factors which the prosecutor may

properly consider in exercising discretion to initiate, decline, or dismiss a criminal charge, even

though it meets the requirements of Standard 3-4.3, are:

5E)

(i) the strength of the case; ( ZE{:AYH )

(i) the prosecutor’s doubt that the accused is in fact guilty; (#Z2 B i 5 2 & B IFJLIEAYE

(iii) the extent or absence of harm caused by the offense; ( [Rl/5yi% E# &7 1T @ B E A AE(HE G

HigE)
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(iv) the impact of prosecution or non-prosecution on the public welfare; ( [R A#EaFEl A HEHTES

DAE A2 )

,>

T

/

(v) the background and characteristics of the offender, including any voluntary restitution or
efforts at rehabilitation; (5 AR SRR » ELIE (AT B FEIERIREE S8UE B #mI2577)

(vi) whether the authorized or likely punishment or collateral consequences are disproportionate
in relation to the particular offense or the offender; ( 3% 45 E AV E S WA = KOEFEFZRESL
ARERYER STEM AR R » BB REELA)

(vii) the views and motives of the victim or complainant; ( #25 A BiZea5 AR 5 & 8% )

(viii) any improper conduct by law enforcement; ({Efa[g AR 175 )

(ix) unwarranted disparate treatment of similarly situated persons;( A FE{LE W 2> RS
HIZERERF )

(x) potential collateral impact on third parties, including witnesses or victims; (EHYEE =F Y&
TR 8 - EFEEE AiE )

(xi) cooperation of the offender in the apprehension or conviction of others; ( ##£5¥5iA EA # 25
IR EEIRY & 1E)

(xii) the possible influence of any cultural, ethnic, socioeconomic or other improper biases; ( {£{a]
b~ R~ EOR BN E R R A AT RER R

(xiii) changes in law or policy; (JEEREEVFLEEAYAEE)

(xiv) the fair and efficient distribution of limited prosecutorial resources; ( HRIGZZEIEAT
HRorEC)

(xv) the likelihood of prosecution by another jurisdiction; and ( B BE# ELfth /5 & i & B SRRy T

(xvi) whether the public’s interests in the matter might be appropriately vindicated by available
civil, regulatory, administrative, or private remedies. ( 2\ AR B BRIz 245 0] BEAS FE R THY S
HHY -~ BHEY - {TEHVERA AR EIIUE B 4EE) -

N0 ZHAERB-43Z NEYT

Standard 3-4.3 Minimum Requirements for Filing and Maintaining Criminal Charges (&=l 4%
CEIBETHIPIRE)
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ZIREEEDIRE B 3-4.4 E oy RAMRE BN B EAETT - B - BE R
FESTHYEL B HE - BRVE By T EEREEE RSt SE A ThRE Bl - B A
RATHE I B PUEN TS WL B DA T M A8 v Re s
SR - 448 EERT 2 EHYIESE (the prosecutor is not obliged to file or maintain

all criminal charges which the evidence might support) ; FZ2E 0] DIEE EHFH

(a) A prosecutor should seek or file criminal charges only if the prosecutor reasonably believes
that the charges are supported by probable cause, that admissible evidence will be sufficient to

support conviction beyond a reasonable doubt, and that the decision to charge is in the interests of

justice. (e EEZ (&E © fEIL"should” sy Rfag e > MFRSRHIMEE > SFSRAERISE3-1.12

Z7HH : ” Because the Standards for Criminal Justice are aspirational ( f%XIff5F4 ) , the words “should”
or “should not” are used in these Standards, rather than mandatory phrases such as “shall” or “shall
not,” to describe the conduct of lawyers that is expected or recommended under these Standards.”)
EWIUIE R A R E A i H B A probable cause » DA ASHU R85 2 W ke AR5 #E
HEHEEE A IRHAR - DUGESRF&EEN)

(b) After criminal charges are filed, a prosecutor should maintain them only if the prosecutor
continues to reasonably believe that probable cause exists and that admissible evidence will be
sufficient to support conviction beyond a reasonable doubt. (—H#E3F » #Z'E R A E%probable
cause A TAE DR AT R 5648 2 Wi /e LIS R & BRBESE 2 A SR AR - B4EI6))

(c) If a prosecutor has significant doubt about the guilt of the accused or the quality, truthfulness,
or sufficiency of the evidence in any criminal case assigned to the prosecutor, the prosecutor should
disclose those doubts to supervisory staff. The prosecutor’s office should then determine whether it
is appropriate to proceed with the case. (UIMEIHRZE EHNHEEGAIRIGEHE 2E - HEME
SRS RS b AESEENERE MR EELRELERERETE - 2% BEEWRL
EEZ N E RS EBEBEWZET)

(d) A prosecutor’s office should not file or maintain charges if it believes the defendant is innocent,
no matter what the state of the evidence. ( 415 22 B /N 2 50 B - E2Y » IR imaB i i is

SN > IR ET )
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BHZNZAZ 3-44 () Exvi) For > HpiE - GiReEERNAFE
BOTHC > AR E N RESa (e HA T TS S S Ay (E - A w2 7Y
FREEHY ~ B EL ERVERARY - TRRIE Bt B AL E S AT A A e e LG
AYALTER - EVA B IILAEST - REUeE B AT IS B 40 EACE AR R &
HIH - EAHRZILIRA 2B B ILUEST - §140 : 2R B ] DB
SRS EEAIIUTEIICUEST™  BIGEA & DB IHA IR 2 5518 » Bl T

{RINE T B A B AR AU IR IS - T #efe 2R m (RN A -

o PR TR e 7R B A PR R TR 35 ™ - PR S5 B i AP S b e
(JHEFE » 1F United States v. Armstrong™'—ZEHHGAFR I o » $2 K CGEREE)

189 =2 smm Stephen A. Saltzburg & Daniel J. Capra &3 > "American Criminal Procedure: Adjudicative/

Cases and Commentary”—3& » 10 Edition » West Academic H}}ilk » B 967 : "Refusing to prosecute a
certain type of crime: In some situations, a prosecutor might decide that a certain type of crime will
not be prosecuted. A prosecutor’s decision not to prosecute a certain type of crime is often based on
a judgment that the violation of law involved is simply not worth the resources that would have to be
expended in a prosecution. Prosecutors might also be concerned about a public backlash in
prosecuting certain crimes.” °

190 sf 228 Sanford H. Kadish, Stephen J. Schulhofer, Carol S. Steiker, Rachel E. Barkow &3 » “Criminal

Law and Its Processes/ Cases and Materials”—=22 > Ninth Edition, Wolters Kluwer Law & Business T}

H 1114 : “Even when there is evidence that prosecutors believe shows guilt beyond a reasonable
doubt, they still often choose not to pursue all legally sustainable charges. Two reasons commonly
offered are limited available enforcement resources and the need to individualize justice.” °

" United States v. Armstrong, 517 U.S. 456 (U.S. 1996), #% & THFEATE @ FE (FZEHE)
WEEBUNE iR E A K BOREERIR (for discovery) BUEHAE N ZHMEE 2L
(for dismissal of the indictment ) » LR HARE S B e a BEENE GEEFT) » R #EEIRS
EN o —FERE (district court) ¥HRZE T TG~ (discovery) Hyan< (order) > [fSEEIEL
IR A ERE RS FE 5 . (reconsider ) HEERFARan S HIEINE - SEE—FFARIEEET
BT N BN E BRBUFHE L HA GlC G BB —F AR Z SRR e R - 3%
— AR FEIE N A T2 H (dismissed the case ) Z#H! © 5% % AT RIS JURKAEDART -
INERBESFF (affirm) —FEBHIRIE © #REIR AR (granted certiorari ) 22 E5ff
HAER R g (reverse) T TNARFEARHIAE -
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TRt BB - GG SR AE P AVIES - SR B ok
KRR Z RINRTEE (J5A) - B (HREEY) B Es e
ok ATREG R RIBBEEUT 2 BUABOR - IR RS 2 AR -
H_E AT > SRR B B AT R AR AR HVECEME > BHE
S HIAR R R eRE ZRE T S E > HE RS RN A%
ok > MIE—IRAV AT S REFCUR RN STEAE - T LIEEEAE - 1T
AETTRRE LR ~ BIRATER -

S9h o (EEITT 2RI - SREIERATR S S ABA BN R BN LIFE
TERTIIERN 2 55 3-1.8 53 HISUBHERE"™ - HEARE R AR — A

192 wIShIE ST By ¢ “Examining the basis of a prosecution delays the criminal proceeding, threatens to
chill law enforcement by subjecting the prosecutor’s motives and decisionmaking to outside inquiry,
and may undermine prosecutorial effectiveness by revealing the Government’s enforcement
policy.” °

" dn Ry

http://www.americanbar.org/groups/criminal justice/standards/ProsecutionFunctionFourthEdition.ht

ml °

BEBER Y Z N

Standard 3-1.8 Appropriate Workload ( &I T{F&)

(a) The prosecutor should not carry a workload that, by reason of its excessive size or complexity,
interferes with providing quality representation, endangers the interests of justice in fairness,
accuracy, or the timely disposition of charges, or has a significant potential to lead to the
breach of professional obligations. A prosecutor whose workload prevents competent
representation should not accept additional matters until the workload is reduced, and should
work to ensure competent representation in existing matters. A prosecutor within a

supervisory structure should notify supervisors when counsel’s workload is approaching or

exceeds professionally appropriate levels. (f2ZE R R BB S {5 S 80E T » MiEa
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U B R LURGHTE - EEEFIRR BN TIFEEGEE - Bk & &
DA B A S AR

B EREHBEEN plea bargaining (GSEHRE ) Z&IfE - Plea™™

UG ZE R IA W ENERR - EEEVAER « BN - BRHETTEE B E AR EE
BN EERBHLIFR)

(b) The prosecutor’s office should regularly review the workload of individual prosecutors, as well
as the workload of the entire office, and adjust workloads (including intake) when necessary to
ensure the effective and ethical conduct of the prosecution function.( FZ2 B I\ 25 S K Ry 5
RENGZEEN TIER  MUEEEREEIAEN TR I HE R B TR ARE
FAT Rofm Bl - LR (B -

(c) The chief prosecutor for a jurisdiction should inform governmental officials of the workload of
the prosecutor’s office, and request funding and personnel that are adequate to meet the criminal
caseload. The prosecutor should consider seeking such funding from all appropriate sources. If
workload exceeds the appropriate professional capacity of a prosecutor or prosecutor’s office, that
office or counsel should also alert the court(s) in its jurisdiction and seek judicial relief. (FZEMZZE
RIEZHREZEMAZNTIEESAERNBUTE & I HZREE N B UEEFFETEEA
TR - Z ETEZIEATA ATV E R = OREE K - AIRREE TEEEE TREERA
FEHVEE HIEAR LA E SRR R A B AR L B =R EN AR R )

O KR EERER3EE)% (Federal Rules of Criminal Procedure ) BEJA Plea #3453 2 60 » HAadiE
f£2 11 f6& (Rule 11. Pleas ) :

Federal Rules of Criminal Procedure, Rule 11/ Rule 11. Pleas (Currentness)

(a) Entering a Plea.

(1) In General. A defendant may plead not guilty, guilty, or (with the court's consent) nolo
contendere.

(2) Conditional Plea. With the consent of the court and the government, a defendant may enter a

conditional plea of guilty or nolo contendere, reserving in writing the right to have an appellate court
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review an adverse determination of a specified pretrial motion. A defendant who prevails on appeal
may then withdraw the plea.

(3) Nolo Contendere Plea. Before accepting a plea of nolo contendere, the court must consider the
parties' views and the public interest in the effective administration of justice.

(4) Failure to Enter a Plea. If a defendant refuses to enter a plea or if a defendant organization fails to
appear, the court must enter a plea of not guilty.

(b) Considering and Accepting a Guilty or Nolo Contendere Plea.

(1) Advising and Questioning the Defendant. Before the court accepts a plea of guilty or nolo
contendere, the defendant may be placed under oath, and the court must address the defendant
personally in open court. During this address, the court must inform the defendant of, and determine
that the defendant understands, the following:

(A) the government's right, in a prosecution for perjury or false statement, to use against the
defendant any statement that the defendant gives under oath;

(B) the right to plead not guilty, or having already so pleaded, to persist in that plea;

(C) the right to a jury trial;

(D) the right to be represented by counsel--and if necessary have the court appoint counsel--at trial
and at every other stage of the proceeding;

(E) the right at trial to confront and cross-examine adverse witnesses, to be protected from
compelled self-incrimination, to testify and present evidence, and to compel the attendance of
witnesses;

(F) the defendant's waiver of these trial rights if the court accepts a plea of guilty or nolo contendere;
(G) the nature of each charge to which the defendant is pleading;

(H) any maximum possible penalty, including imprisonment, fine, and term of supervised release;

(1) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the court's obligation to impose a special assessment;
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(M) in determining a sentence, the court's obligation to calculate the applicable sentencing-guideline
range and to consider that range, possible departures under the Sentencing Guidelines, and other
sentencing factors under 18 U.S.C. § 3553(a);

(N) the terms of any plea-agreement provision waiving the right to appeal or to collaterally attack the
sentence; and

(O) that, if convicted, a defendant who is not a United States citizen may be removed from the United
States, denied citizenship, and denied admission to the United States in the future.

(2) Ensuring That a Plea Is Voluntary. Before accepting a plea of guilty or nolo contendere, the court
must address the defendant personally in open court and determine that the plea is voluntary and did
not result from force, threats, or promises (other than promises in a plea agreement).

(3) Determining the Factual Basis for a Plea. Before entering judgment on a guilty plea, the court
must determine that there is a factual basis for the plea.

(c) Plea Agreement Procedure.

(1) In General. An attorney for the government and the defendant's attorney, or the defendant when
proceeding pro se, may discuss and reach a plea agreement. The court must not participate in these
discussions. If the defendant pleads guilty or nolo contendere to either a charged offense or a lesser
or related offense, the plea agreement may specify that an attorney for the government will:

(A) not bring, or will move to dismiss, other charges;

(B) recommend, or agree not to oppose the defendant's request, that a particular sentence or
sentencing range is appropriate or that a particular provision of the Sentencing Guidelines, or policy
statement, or sentencing factor does or does not apply (such a recommendation or request does not
bind the court); or

(C) agree that a specific sentence or sentencing range is the appropriate disposition of the case, or
that a particular provision of the Sentencing Guidelines, or policy statement, or sentencing factor
does or does not apply (such a recommendation or request binds the court once the court accepts
the plea agreement).

(2) Disclosing a Plea Agreement. The parties must disclose the plea agreement in open court when
the plea is offered, unless the court for good cause allows the parties to disclose the plea agreement

in camera.
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(3) Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the court may
accept the agreement, reject it, or defer a decision until the court has reviewed the presentence
report.

(B) To the extent the plea agreement is of the type specified in Rule 11(c)(1)(B), the court must advise
the defendant that the defendant has no right to withdraw the plea if the court does not follow the
recommendation or request.

(4) Accepting a Plea Agreement. If the court accepts the plea agreement, it must inform the
defendant that to the extent the plea agreement is of the type specified in Rule 11(c)(1)(A) or (C), the
agreed disposition will be included in the judgment.

(5) Rejecting a Plea Agreement. If the court rejects a plea agreement containing provisions of the
type specified in Rule 11(c)(1)(A) or (C), the court must do the following on the record and in open
court (or, for good cause, in camera):

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally that the court is not required to follow the plea agreement and
give the defendant an opportunity to withdraw the plea; and

(C) advise the defendant personally that if the plea is not withdrawn, the court may dispose of the
case less favorably toward the defendant than the plea agreement contemplated.

(d) Withdrawing a Guilty or Nolo Contendere Plea. A defendant may withdraw a plea of guilty or
nolo contendere:

(1) before the court accepts the plea, for any reason or no reason; or

(2) after the court accepts the plea, but before it imposes sentence if:

(A) the court rejects a plea agreement under Rule 11(c)(5); or

(B) the defendant can show a fair and just reason for requesting the withdrawal.

(e) Finality of a Guilty or Nolo Contendere Plea. After the court imposes sentence, the defendant
may not withdraw a plea of guilty or nolo contendere, and the plea may be set aside only on direct

appeal or collateral attack.
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(f) Admissibility or Inadmissibility of a Plea, Plea Discussions, and Related Statements. The
admissibility or inadmissibility of a plea, a plea discussion, and any related statement is governed by
Federal Rule of Evidence 410.

(g) Recording the Proceedings. The proceedings during which the defendant enters a plea must be
recorded by a court reporter or by a suitable recording device. If there is a guilty plea or a nolo
contendere plea, the record must include the inquiries and advice to the defendant required under
Rule 11(b) and (c).

(h) Harmless Error. A variance from the requirements of this rule is harmless error if it does not affect

substantial rights.

195

e,

5522118 Stephen A. Saltzburg 2 Daniel J. Capra &3 >”American Criminal Procedure: Adjudicative/
Cases and Commentary”—32& » 10 Edition » West Academic H!}ik > E 1130 : ”plea bargaining rates in
many jurisdictions remain remarkably consistent.....and generally fell within the 94-96% range. See
United States Sentencing Commission Annual Reports.” °

196 =£ 514 Sanford H. Kadish, Stephen J. Schulhofer, Carol S. Steiker, Rachel E. Barkow &2 > ”Criminal
Law and Its Processes/ Cases and Materials”—=2= > Ninth Edition, Wolters Kluwer Law & Business 1} °
H 1138-1139 » JF 37 A : ”5. The nature of the bargain....This safeguard does not, however, mean that
the defendant who pleads guilty will receive precisely the sentence he or she expects. The
prosecutor’s commitment might take the form of a promise to dismiss certain counts or to
“recommend” a certain sentence to the judge; the bargain is therefore fulfilled if the prosecutor takes
the action promised, even if the judge then imposes a different sentence from the one the defendant
expected. Defendants who seek a commitment that a specific sentence will be imposed are
sometimes told that local practice forbids that sort of offer because it intrudes upon the sentencing
authority of the judge.”
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Law and Its Processes/ Cases and Materials”—=2= > Ninth Edition, Wolters Kluwer Law & Business H}if °
H 1139 : "Current data indicate, however, that “the trial penalty has ballooned in magnitude “ and is
now substantial; controlling for relevant differences among cases, sentences after jury trial were on
average three times longer that sentences imposed in comparable cases after a plea.” °

199 =52l Stephen A. Saltzburg 52 Daniel J. Capra &3 »"American Criminal Procedure: Adjudicative/
Cases and Commentary”—32& » 10 Edition » West Academic )l > B 1134 : "Cooperating Witnesses: ...
a major reason that plea bargaining is here to stay is that prosecutors find it necessary to enter into
cooperation agreements with criminals in order to get the testimony necessary to convict other
criminals. Without plea bargaining — specifically the “carrots” of reduced charges and a further
reduction in sentence for “substantial cooperation” —there would be little reason for criminal
associates to “flip” and become a prosecution witness. Without turncoat witnesses, many
prosecutions of major criminals would become virtually impossible.”
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X Es:”The EEA is not intended to criminalize every theft of trade secrets for which civil remedies may

exist under state law. It was passed in recognition of the increasing importance of the value of
intellectual property in general, and trade secrets in particular to the economic well-being and
security of the United States and to close a federal enforcement gap in this important area of law.”
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X Es - ”Appropriate discretionary factors to be considered in deciding whether to initiate a

prosecution under § 1831 or § 1832 include: (a) the scope of the criminal activity, including evidence
of involvement by a foreign government, foreign agent or foreign instrumentality; (b) the degree of
economic injury to the trade secret owner; (c) the type of trade secret misappropriated; (d) the
effectiveness of available civil remedies; and (e) the potential deterrent value of the prosecution. The
availability of a civil remedy should not be the only factor considered in evaluating the merits of a
referral because the victim of a trade secret theft almost always has recourse to a civil action. The
universal application of this factor would thus defeat the Congressional intent in passing the EEA.” -
% S IRgEk -
https://www.justice.gov/sites/default/files/pages/attachments/2015/08/12/export-case-list-august-2
015-final.pdf
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