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14 See CAL. PENAL CODE § 186.5(d); NEB. REV. STAT. ANN. § 28-431(4) (LexisNexis 2014); N.Y.
PENAL LAW § 460.30 (McKinney 2014); UTAH CODE ANN. § 24-1-8(4)(b) (LexisNexis 2014); see
also 25 AM. JUR. 2d, Drugs and Controlled Substances § 240 (stating that Montana, Nebraska, and
North Carolina employ a beyond-a-reasonable-doubt standard).

15 See ME. REV. STAT. ANN. tit. 15 § 5826.A; OHIO REV. CODE ANN. § 2925.42(B)(1)(a)(3)(a); R.I.
GEN. LAWS ANN. §§ 21-28-5.94.1(f)(6); TENN. CODE ANN. § 39-11-708(d); People v. Arman, 576
N.E.2d 11, 15 (Ill. App. Ct. 1991).

16 States that employ this type of burden-shifting include Kansas, North Dakota, and Pennsylvania.

17 States that employ this technique are modeled after the federal drug forfeiture
statute and include Delaware, Florida, Massachusetts, and Washington.
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18 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 211.
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States v. Faulk, 340 F. Supp. 2d. 1312, 1313-14(M.D. Ala. 2004)

20 See 21 U.S.C §853(n)(2)
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2z See 21 U.S.C §853(n)(1)

23 See 21 U.S.C §853(n)(2)
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26 See 21 U.S.C §853(n)(6)(B)

27 See United States v. Gilbert, 244 F.3d 888,901 n. 30(11t Cir 2001)

28 See United States v. Strube, 58 F. Supp. 2d 576,587(M.D.Pa, 1999); United States v. Andrews,
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2007).
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1040(D. Haw. 2000)

30 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 216.

31 See United States v. Hopper, 229 F.3d 818,822(9th Cir. 2000); United States v. Martinez, 228
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32 See United States v. Frykholm, 362 F.3d 413,416(7t Cir 2004); United Stated v. White, 779F.
Supp. 2d984, 991(D. Minn. 2011)
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34 See United States v. Cohen, 243 Fed Appx. 531,534 (11t Cir. 2007); United States v. Morgan,
224 F.3d 339, 345(4t Cir. 2000); United States v. Messino, 917 F Supp. 1303, 1307 (N.D. II1. 1996)
35 See Catherine E. McCaw, Asset Forfeiture as a Form of Punishment: A Case for Integrating
Asset Forfeiture into Criminal Sentencing. American Journal of Criminal Law (2011), Page 184.
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HIRE D= IR B s QU USRT R AE Z SE = A2
IEEFED EZ BB - AEERNED - ALIEE 1980 Filgt
AT ANFTAEE B2 AT 2 SR 55 RS20 IEEE il
FBEANZRARREN » Pl Hil B RAEERIVE - BUFA R
S EF M R AR MER B 2 RERST MREMEES = AR
UFRT R A ZET! - IR MER B R R AR A 7 g - S0
INIUH R 2 JE52 » JRIEREZEHE 2K 2000 4F CAFRA ZEFTA AbiREZ(E
F -

2~ RERICZIEFPBHRL

44 See United States V. Puche, 350 F 3d 1137,1153(11t Cir. 2003)

45 28 U.S.C. §524(c)(1)(D)

46 See Marian R Williams ET AL., Institute for justice policing profit: the abuse of civil asset
forfeiture 11(2010)

47 U.S. Department of Justice, AUDIT DIV, AUDIT REPORT N0.09-19, Asset Forfeiture Fund and
Seized Asset Deposit Fund Annual Financial Statement Fiscal Year 2013, at 7(2014)

48 See Brent D Mast et al., Entrepreneurial Police and Drug Enforcement Policy, 104 Pub choice
301-303 (2000)

49 See Cal. Health & Safety Code§11488.4(i)(3); Colo. Rev. Stat.§16-13-307; Ky. Rev. Stat. Ann.
§218A.460.

50 See United States v. Ursery, 518 U.S. 267, 274(1996)

51 See David | Fried, Criminal Law: Rationalizing Criminal Forfeiture, 79 J Crim. L. & Criminology,
Page 384.

52 Austin v. United States, 509 U.S. 602, 604 (1993).

13



—fIM S » B EDEARG &R T Z REIQUHIE - 4655 A EREUAIKRR 2
TTEUZ R T Sl - e s A REBUAKRTTEU W ks A
WHHE NG Z BIERRFE » B PVARE A ETITEUZWIR R - A E R
PR ENE QAR i tHRE S E A IRFIRUEI R TR HaTeA VA E R
153 o EAE N RESHUEIER 2 T EUZWHR S8 - SUETRRA O AR
90 TR 2 s - SRIALVERIERE - HASHEREERZIIIE
HEHH ARV EETIC 90 H 2 A EHHEREHESEFIMVEEE R
H (good cause) BEE T HHERAVIBEIZ T @ fFHARER 25 -
R HERATE (T & T HE - RS2 WOEEaTTHT - ZRER SRR
( Complaint ) NZWMHRELFE 2 3P0 2 2 i 210 R AT & (BTN Bl e 2 ik~
R FEREy - ST REIRIE S ) - HEHE BRI EE T2
ZHEH5 o FEBUNTRH R QUSRS » JERI A E BUR I LEFE B e
fR e DS A EE MBI U 2 e $036 15 » S 21T R E LN MR
RHEEETTY - EVEREIBUN R 2 REIGWGES % - 7A@ RIBURT
e E Z FIF R R - SOREETTE AN — E R AR I £ R SR
58 o [ EE AT EM AN F R RN Sepl G B AR QU T B 77
Rt 2 g R REQUGERATE R P 2GR BUR 2 RE2 UG
RS0 WNTR T FLaR{RHY 21 VIR AR Z BRINE S HRFEZ
I BRI R ASARARER_EFEAE BARRER ) F2a R B Ft » BURF 5 AT SR AR
HETTHE FE (Default judgment ) 61 -

- REQUZ FREERH R

REQUETANEEMERRETFAET - RS ER~
(Discover ) ~ FHIEFF K FHAZ 702 o [ERIG IR B Sl 0 [ HAth R 530
EFg&EEEHTET » ISR s BHRMERT - EEIE B TR
F R ERFEE 2 s - AN - FAIM M EEE - BEhUGE

53 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page74.

54 18U.S.C.§983(a)(3)(A)

55 United States v. $10,160.00 in U.S. Currency, 2012 WL3608578,*3(D.Conn.2012)

56 See Supplement Rule G(2)

57 See 18U.S.C.§983(c)(2); United States v. Lopez-Burgos, 435 F.3d 1,2-3(1st Cir. 2006)

58 See Supplement Rule G(4)(b)

59 United States v. 2007 Chrysler 300 Touring, 2011WL 1119701,*8-9(D.N.M. 2011)

60 See 18U.S.C.§983(a)(4)(B); Supplement Rule G(5)(b)

61 See Fed. R. Civ. P.55; United States v. $23,323.00 in U.S. Currency, 2010WL532441*5(D. Haw.

2010)

62 See Stefand D. Cassella. Asset forfeiture law in the United States (2007), Page358-359.
See also Douglas Kim. Asset Forfeiture: Giving up your constitutional rights, 19 Campbell L.
REW. 527(Spring 1997 ) Page 539-541.
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FE SRR - MO S B e L R 3RS -
P R AR BB T AR 2 57 TR 2 E LR35 BB (motion to
compel ) 6 + B [ 3% 5 2 35k S, (sanction ) - BFFEAE(E LR R
G P 2 » B T B A5 7 M R GRS B R
FIFREE  EURF 77 TTAE S L B S GURRE P ch B RIS 2 i 4 8
SR R AR 2 FHIZE 2 » W2 7R s O PR BT A B S O R
SET HE OB TS R R AU BRI E R A B
R E IR FIEES - BT HIRA IO SR - 32
SRR R @S (Protective order) 7 B85 » JAI LA E P05 R
772 2 BRI E B B (R d S SR BB B R Mt
ISR TSI S - RIE 50 - BURFTBAfRSE 21U.5.C§881 (1) M 138
R 22T T 42 L R SR AR » STt o LA [ RO AS 5 1
R EBCIREAR LIRS L BRER  Eabel b R B R A
B RB IO gRes - AR T RIS BUR = 38 RS QU » [
B EEHN— T RSB 55 » RS 2 T I I
AR RN 30 2 R R (T o R S O TR I s » SRR o B 4
(RIS -

4 - REG T BERSE

(1) BBEHEZSR (Nexus)

RN R BRI » BUFREZ R &7 0B Ba R
B AT By BRI » 2 QU B ST SE » A2 B B 2K
W BT I B TS AT B BRI - (ER B - A%
S R R A B B S AT S TR » (8 B S B
FITER 2 T Ry B AR b BBRES® » I TY RSB A I TRRT S i
R A AT R £ T R A eSS - GATE S BB A R
S D RS S LSRR 5808 A F—IEFTHR R » B R
F IR P R R (T B MR A 7 » IR S R A e R 4t
FIRIE B (T B BT » W RERTE A TR R E R AR EE

63 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page124.

64 See Fed. R. Civ. P.37(d)

65 See United States v. A Certain Parcel of Land, 781 F. Supp. 830, 833(D.N.H. 1992)

66 See Fed. R. Civ. P.26(c); Cal Code of Civil Procedure§2019.030

67 See 18U.S.C.§981(g)(1)(2)

68 See United States v. Four Million Two Hundred Fifty-Five Thousand, 762 F.2d 895, 904( 11t
Cir. 1985)

69 See United States v. Banco Cafetero Panama, 797 F. 2d 1154, 1158(2d Cir, 1986)

70 See United States v. $688,670.42 Seized From Regions Bank Account, 449 Fed Appx. 871,
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SEAEMR = R HR B LA < B HUATE » R E A RO B A e B8 22 1
FIi B R Z G AT -

R RAUSE TRES  ERBHUAENMVESE TR 2 )2Ua Bk HAEIE T
E ¥y (Criminal Instrument ) K {E#E# 5y (Facilitation Theory ) » FijZ
R AR TEAGEEFA 2 HAVAEIUSEE A - 12 E AfE (e ISR E i 2
—UILHE” » Z2LMEER A REE RS LU USE LA » BIA7E Regin
TR ZAEhE - IWEHmE 2 - B X 5 ZEES TR
BUREAT R EA SRR 2 Rl 2 4RI R TR T R B2 A0
JELHIMBILEIT/ZUL - CAFRA AR ZORBUN T UESASE IR 2850500
IRTREAET B EAE KRR (substantial connection) 73 » ZR[A
FyE KRR A S A RS B EyE NV » SRR IDE B
B ZHNZ AR TR BB - B EE ISR
Bl HinEE R - BB DHRREADTEN T R 2 PEBRE S fEmsg7* - i b
F15E " HGEAREAE Marcia L2751 45 T RIHATE Z S5 1A - a2 KA
T FIERT - FESlE 7y Fak R JUIRTT &y (perpetrators ) BIRIUIRIT Ry
A (non- perpetrators ) » fEIUFEI TR/ AZIEIL T » EFEEETE © ZY)
USEAT R 2 A B ~ At SRV EILIEE B E A ~ BN
BENIFEME ~ ZFWETNMOTE T R Z Bt /E S B ~ (5 ] fe ZE ]
flE ~ RREEER AR - ZY IS - i RERE S HRIUSE
Z B~ VIR E R NAEIUSR T R 2 MU R AT AN ~ B IR E R B HA
Vo AlRetE ST EIHESET R AZIBID » AlfES B3 EE | 12UGX
Y2 BRI KA TR ERR R - BULIRIT Ry nlae @ AR 2 SRR ELER ~
ZOEHEIHT RZ Bt G ER - EHE - ARHIEHEZMH -
BRI ~ 2 PR 22 M 2 (& ~ frA AEIUFR T R 2
A e R AR/ NG -

(2) #5520
@ [EBEE54E (circumstantial evidence )
CAFRA JAZE i8I 2 1% » 18U.S.C 55 983 (RIS ERFIA 2 IREE

Wl BUR 2 BREE BRI E R H (Probable-cause ) ~2[EHE S £1&

874-75(11t Cir. 2011)

71 18U0.5.C.§984(a)(1);

72 See 21U.S.C§853, 881; 18U.S.C§1963

73 18U.5.C.§983(c)(3); United States v. Real Property in Section 9, 308 F. Supp. 2d 791, 806(E.D.
Mich. 2004)

74 See United States v. Herder, 594 F.3d 352, 364-65(4t Cir. 2010)

75 UNITED STATES v. Marcia MILBRAND, 58 F. 3d 841 (2nd Cir, 1995

16



R 2 #2/E (Preponderance of evidence ) 2 BN » 28 1 HER
BomM (GRRE=E) » @it - REQUEIRERF 2 2858 7 =hKR
& (I s8 8 s ] 375698 (circumstantial evidence) 2R 225G U EiL
AET Ry Z RElgRME  DABr I SRR R P 2B BN » skt
G BRI - BRI D EREe - B RBUT R B4 AR E Y
2 MR SRR B - e 2 R RERTTE (FIIDEE
R BBEZERARET ~ EAFHIRRSE - =g @B MAIDIHE S ) ~ O
& FEEELNE  EEYIm s BEREA - BEL—fEE TH (Fa
RIS ~ $eitak - BB ) ~ BlHE s SHRA SR EEERD (I 4R
BHEA S - KRR - X HECEE) - MHEIIUFEZ RIRIACERT7 ~ $RMHLE
RER (PIfFEEFE TR ~ B8 ) ~ B St — s B HAt =S
AN ZEGIAR—~ = IEE WA ~ FOESR B AR - REI 25 (B
WIS EREE N EE ) 7 « PEHEEBHIEEWAS » M ZETUSE
R BN TAT T R FEIRHAT S, ~ St Br T TEGIBARE TR 4 55 I E AR B2 2 583 o
R E G AR PR G R SOER A E L LR BGR E 2EEEE R
FFEEE K (common-sense ) Z FIET® - HERIFTHEE & & IS
(aggregate of facts ) [t 0695 77 BEFET (avoid parsing the evidence
in isolation ) 86 o
@ FIELZH#EE (rebuttable presumptions )
EfpgE BB BRSNS E C s 2P EBILFENE
P B3R LEE  JEBE R 1 2P A B AT By Z T R — {8 =] S8
ZEE (rebuttable presumptions ) - [FEHFEREE BRI FLak & 7R 2T
PEEGETE 2 REETE S HERN L BAHEE - WA Z AR 7 SUBHEE < B3

76 See United States v. Four Million Two Hundred Fifty-Five Thousand, 762 F. 2d, 895, 904(11t
Cir. 1985)

77 See United States v. $8,800, 945 F. Supp. 521,525(W.D.N.Y.1996); United States v. United
States Currency Amounting to the Sum of Thirty Thousand Eight Hundred Dollars, 55 F. Supp.
280,282(E.D.N.Y.1983)

78 See In re Twenty- Four Thousand in U.S. Currency,217 Ariz. 199;171 P.3d 1240(Az. App. 2007)
79 See United States v. Certain real Property Located on Hanson Brook, 770 F.Supp.722,725 (D.
Me. 1991) ;United States v. A Parcel of land( 92 Buena Vista Ave), 937 F.2d 98 104(3d Cir. 1991)
80 See Cowan v. Mississippi Bureau of Narcotics, 2 So.3d 759,765(Miss. App.2009);Com v.
Fidelity Bank of Accounts, 158 Pa. Cmwlth. 109; 631 A. 2d 710, 716-17(Pa. Cmwlth. 1993).

81 See State v. 1984 Monte Carlo SS, 521 N.W.2d 723, 725(lowa 1994)

82 See United States v. $8,000.00 U.S. Currency, 827 So.2d 634,639 (La. App. 2002); United States
v. $9,630.00 in U.S. Currency, 2007 WL 2572199,*5(D. Utah 2007); Lettner v. Plummer,559
S.w.2d 785,787 (Tenn. 1977)

83 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 156-163.

84 See United States v. One 1987 Mercedes Benz 300E, 820F. Supp. 248,251(E.D.Va. 1993)

85 See United States v. $93,685.61 U.S. Currency, 730 F.2d 571,572(9t Cir. 1984)

86 See United States v. Thomas, 913 F.2d 1111, 1117(4 Cir. 1990)
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BV HUS AR AT T Ry B IR B PRI N S T EE R ABRA A
1T R NIRRT RE AR B FERF - AU AT HEE A e B AT T o Z BRI
I ER R H R A B sE R A - SRR e e & B a g ~ B
ZZABIN = ARG N0 - s A Z=ahN ~ Eoaad I ~ ERERIN ~ AR
BN ~ SEREHTIN ~ B S AN ~ JLEERMON ~ BenE IS INEE [FIRY
PR B FE AR 257 -

BB AR RSt - S EBHWRE e 2 BSORE » (ELEER
Wz B 53 FIFEAH & R = RTRE A2 (no likely source ) Z BSCARZESS -
i RAUE & EE P N FRHIAT 2R Y AR AR UIR T R A 2
TR Rtk AR E TR EUS: > T EERTA ABRZIUIR T R NI At T g
A AR - RITATHEE I A B USRA T o Z BRI

(=) FTBUUHIE

TTBURBUARA KB ARE R 202U - BrFSEUANE (440 FBI » DEA) 1%
PUSeATRIA B Z 12 BRI FEFT A AR T REFR L e 2 A8 > — Rk
PRRER IR E R 2 60 RINETTHEAI » HERI1R 30 RNCEREDEY
R T s IRA S D sk E ey H Bit& 35 RE i A fet 5k
HUETERARAI A 2 P R0t - 2 > E RN A SR 5k - $UEME
BE ALV E R IR B R IUAART R R 02 - B ECE TBUZIZ &
W FTA N FIHE rT DUREBGES R TBU U AR A &4 (31D - BUA
WA FRIBOR T G HEIHE PN BRI E I ERTA A BARR T FR%) M R
A NRHRER A T E RS T Fh0 -

TTBUOZIRARLL EERE R - S U #aese AIRE] - IR EE
Fo 50 BRI N2 E - BEEVEAS RIFEEASEBIRN ~ S

87 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 165-169.

88 21U.S.C.§853(d)

89 19U.S.C.§1607(a)(2006)

90 18U.S.C.§983(a)(1)(A)(i)

91 18U.5.C.§983(a)(2)(B)

92 See Stefand D.Cassella. Asset forfeiture law in the United States (2007), Page180.

93 18U.5.C.§983(e)(1)(B)

94 Valderrama V. United States, 417 F.3d 1189,1196(11t Cir. 2005); also 18 U.S.C.§983(e)(5)
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Summary EEEER FrZ BEK
Forfeiture 3. fEEEAT
(IFEERER) E=PN
Z
TBUZUX HYFws | EEMS HEIEIRTT | 1. AFNE | FEEEA
(IFEERER) USERTE | RPTIERZ TESRREL | UM
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o
3. HiEHFHE
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HIEUL JERRIE— | 2. FTEIARE
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95 19U.S.C.§1607(a)
9% 18U.S.C.§985(2006)
97 See Stefand Cassella. Asset forfeiture law in the United States (2007), pagel0.

98 Department of Justice Asset Forfeiture Policy Manual 35(2007)

99 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,

third Edition, 2014, Page 18.
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100 See Andrew Crawford. Civil Asset Forfeiture in Massachusetts: A flawed incentive structure
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Process) LY » BEAN ST ZERRNL (1) RéaTMEA NEE
EH~ (2) MEA ABLZIRHTHRAZER - (3) MEA NETENE
FINZEAE (B0 SEEZTEAE - HEVERF ZAAE) K (4) #h
SEMERA N E EEESE01 > T CAFRA JAZE T MRS bl S BETTE
_EE o
- RERIEEEZE (CAFRA) FilE 1% ¢
EBFHFZULHIEER 2000 FF88E B A > T 2 FRE RIEZULTH]
& RADIRIEZ 1R - REIQUEEEZ (Civil Asset Forfeiture
Reform Act of 2000 - f&fE CAFRA) HYHIE - BMAREF A& ST BhET
EIE > HEE S BEERE AL WinEiERTAE A L =8
BN) ZIEFRE - DUFEISH ¥ CAFRA FZEEE &3 o3 40 T
(—) BB E TN HEEE -
CAFRA Jiif TR » SEE] REHIE & ZORBUN 28 2 E
(Probable-cause ) Z 2% » EHEBUNERA S LS S VRS HEEYY - &
Z A SR EEEE S TRV ARV EEZ Y102 - CAFRA JAZE
W87 1% » 18U.S.C 55 983 {iRHH S E I FLIE 2 BE QUL I B 2 2258
RS 2 ESIE Zf2E (Preponderance of evidence ) 7 FR56H2 &
103, SR EERTE NEEUR 2 QUL b #sk » CAFRA JEZE(T)
BEFEUNTRA EREQ R AR E » BUNTRI R 2 s -
BRI m EIE HERE D RATA AR 2 A E]
EREFP 2 B - BRI T - MERTAE AR R EERTA A
ZHUREE > FEFIRHP IR NS R C AEETA A SEIEE
Z FERAIHES I 2 (B 345:59% 2 #2]% (Preponderance of evidence ) 105 -
PR TSRS 2 SR msh o S EiE ERTE - CAFRA Z &1 H[H]
2 2H{E 5695 (Hearsay Evidence ) 7 H] - £ CAFRA Z FHilljifli2
WOEAFHERMEEN REQEARIE REE - WEERR 23T
B ERIRFS FERABUAE A R R 2T ] H S5 2 EE

and its impact on indigent property owners, Boston College Journal of Law & Social Justice, Page
269

101 See David Pimentel. Forfeiture Revisited: Bringing Principle to Practice in Federal Court,
Nevada Law Journal, Fall 2012, Page 28-31.

102 See H.R. REP. NO. 106-192, at 12 (1999) (quoting United States v. $12,390, 956 F.2d 801, 811
(8th Cir. 1992) (Beam, J., dissenting)

103 See 18U.5.C§983(c)(1)

104 Only 20% of civil forfeitures are contested. See Stefan D. Cassella. The Case for Civil

Forfeiture: Why in Rem Proceedings Are an Essential Tool for Recovering the Proceeds of Crime
105See 18 U.S.C. § 983(d).
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so PR H AT N R WFEELS » CAFRA Jitif T1% » HEE &R0 fsH CAFRA R
FERFIMHEEH (Probable-cause) Z 4 » EAATE R FIZUGTA
A ER MRS 2 (e » (HEEEEA TR A BB i 2
o FlaniA E G UL PR 42 (Pre- trail Restraining ) 287274 (Seizure
Warrant )&% 5% » (yAREEE Z #AY - BHEGIFHEBIER A
LA CAFRA ZIEBHSCH i SRR 15 DU I A 2 UL bR A2 Fr 108 e s A
Llﬁtﬁ?ﬁﬁiiﬁﬁ‘?%ﬁ@FELZQ?J@BFF?B\,\ﬁt/xﬂfﬁiF?EP HH - HPE
i) FraA A B AR Z g0 -

?—ﬁ%ﬂ“[f CAFRA {E1E1% » WK HEREERR A 2 P R 28 =
HIEERES - HAleHmtbmBirr & ~ PRI ~ FERELIN ~ ]
st~ RN e AL-RER 2SR Z VAN ERHL CAFRA {E1ERT 2 AH & B

(Probable-cause ) #2512 EEK - KL EINAFEEEFISLN ~ Ea
M~ ERGRIN ~ BLEFEN - pE S HrZ0N ~ BERN - BPAIRIN - %
PEPEEL ~ AP ~ RZEIN - BN R4S BT INGE - HIEREERHDE
Z R G EREEIR IR = FHE AR IR BT - A/ DEIN I E
SN - Hymvol ~ NEEZEIN - BHESFZENE - BREUERBFNE
Bk 74 H 4 AfZPR (clear and convincing evidence ) 7 #2512 o
IR DB T H N ER HUEE N B i 2 BREERE I 3ea T - BIAAHEYT AT 2
et Mo MBS0 - PSRAMESGEIRE AR - NS REE RIRT
EHERS  RIBRAVE R Ho NMEMRZ S5 IREAE10 . FHARpE N AIER
(BSR4 - (HEME R ABER AIEORE & #%E (beyond
reasonable doubt) & =S fE g EkIL ©

{E1F—H2E Fy CAFRA Mfifg—4 » 2001 A2 ERZFRE L

106 See United States v. $12,390,956 F 2d 810,881 (8t Cir. 1992)
107 See Stefan D. Cassella. Asset Forfeiture Law in the United States - Second Edition, Page 384

108 See 21 U.S.C §983(j)(3)(4)
109 See United States v. $92,203.00 in U.S. Currency, 537 F.3d 504, 510 (5th Cir. 2008)

( Noting that: Reading the § 983 procedures in their entirety indicates that hearsay evidence (or
any other evidence not admissible under the Federal Rules of Evidence) is not permitted in
deciding the merits of a forfeiture case. Subsection (j) of § 983 describes the procedures by which
the Government may seek a temporary restraining order (“TR0O”) or injunction in order to seize,
secure, maintain, or preserve the property subject to forfeiture (to be followed by a decision on
the merits). CAFRA sets the Government’s burden at a TRO hearing as probable cause and
explicitly provides that “[t]he court may receive and consider, at a hearing held pursuant to this
subsection, evidence and information that would be inadmissible under the Federal Rules of
Evidence.” 18 U.S.C. § 983(j)(3)-(4). If hearsay (or other evidence that is normally inadmissible)
was intended to be admissible in all forfeiture procedures under CAFRA, there would be no need
for Congress to expressly state that otherwise inadmissible evidence is admissible in TRO
hearings. )

110 See N.Y.C.P.L.R.§1311.3
111 See Tenn. Code. Ann. §40-33-107(4); Tenn. Code. Ann.§53-11-452(d)(1)(E)
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112 See Stefan D. Cassella. Forfeiture of Terrorist Assets Under the USA PATRIOT Act of 2001, 34
Law & Pol’s Int’l Bus. 7,9-10(2002)

113 See Andrew Crawford. Civil Asset Forfeiture in Massachusetts: A flawed incentive structure
and its impact on indigent property owners, Boston College Journal of Law & Social Justice, Page
264.

114 See 18 U.S.C. § 983(b)(2)(A).

115 See Andrew Crawford. Civil Asset Forfeiture in Massachusetts: A flawed incentive structure
and its impact on indigent property owners, Boston College Journal of Law & Social Justice, Page
269.

116 CAFRA) of 2000 amended 28 U.S.C. § 2465(b)
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117“During fiscal year 1998 and in any fiscal year thereafter, the court, in any criminal case (other
than a case in which the defendant is represented by assigned counsel paid for by the public)
pending on or after the date of enactment of this Act [Nov. 26, 1997], may award to the prevailing
party, other than the United States, a reasonable attorney’s fee and other litigation expenses,
where the court finds that the position of the United States was vexatious, frivolous, or in bad
faith, unless the court finds that special circumstances make such an award unjust.” The Hyde
Amendment to the Department of Commerce, Justice, and State, the Judiciary and Related
Agencies Appropriations Act of 1998, Pub. L. No. 105-119, § 617, 111 Stat. 2440, 2519 (1997),
reprinted in 18 U.S.C.A. § 3006A, historical and statutory notes.

118 See U.S. Department of Justice, Asset Forfeiture Policy Manual (2013), Chap7, Set ],
Pagel16-117

119 “Except as otherwise specifically provided by statute, a court shall award to a prevailing party
other than the United States fees and other expenses, in addition to any costs awarded pursuant
to subsection (a), incurred by that party in any civil action (other than cases sounding in tort),
including proceedings for judicial review of agency action, brought by or against the United
States in any court having jurisdiction of that action, unless the court finds that the position of the
United States was substantially justified or that special circumstances make an award unjust.” 28
U.S.C. § 2412(d)(1)(A).

120 Caplin & Drysdale, Chartered V. United States, 491 U.S. 617, 625(1989)

121 Monsanto 1V,924 F.2d 1186,1195(2d Cir.1991)

122 United States V. Kaley, 677 F.3d 1316, 1318(11t Cir. 2012)

123 1J.S. Attorney Manual §9-111.000
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124 American Bar Association. Protecting yourself and your fee, July 1991, Page9-10.

125 Matthew R Lasky. Comments: imposing indigence: reclaiming the qualified right to counsel of
choice in criminal asset forfeiture cases, The journal of criminal law & criminology Vol 104, No.1.
126 See FLA. STAT. ANN §932.704(10); See also Michael Griffin, Forfeiture Reform Bill Becomes
Law, Orlando Sentinel. (June 14, 1995).

127 See 18 U.S.C §983(d)

128 See David B Smith. An insider’s View of the Civil Asset Forfeiture Reform Act of 2000,
Champion, June 24 2000, Page 29.
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129 See 18 U.S.C.(f)(1)(A)

130 See 18 U.S.C.(f)(3),(5)

131 See 18 U.S.C.(f)(7)

132 See 18 U.S.C §983(f)(8)

133 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 105.

134 See David Pimentel. Forfeiture Revisited: Bringing Principle to Practice in Federal Court,
Nevada Law Journal, Fall 2012, Page 19.

135 Cijvil Asset Forfeiture Reform Act of 2000, Pub. L. No.106-185, Sec. 3 (a),
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136 Louis S. Rulli. The Long Term Impact of Forfeiture: Expanding Access to Counsel and
Encouraging Greater use of criminal forfeiture, 2001 Page 87, 90.

137 See H.R. Rep. No 105-358.

138 See 18 U.S.C§983(h)(1)(2006)

139 See 18 U.S.C§983(a)(1)(A)(i)(2006)

140 See 18 U.S.C§983(a)(4)(A)(2006)

141 See 18 U.S.C§983(a)(4)(B)(2006)

142 See United States v. Contents of Bank of America Account N0.9163,2012 WL 3641456(S.D.Ala.
2012)

143 See United States v. Commodity Account N0.54954930 at Soul Stone & Co, 219 F.3d
595,597(7th Cir. 2000) ; United States v. $487,825.00, 484 F .3d, 662,665-66(3d Cir. 2007);
United States v.$23,323.00 in U.S Currency, 2012WL532441,*5(D.Haw.2010)

144 See 18 U.S.C§983(h)(1)(2006)
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145 See Eric Blumenson & Eva Nilsen. Policing for Profit: The Drug War’s Hidden Economic
production as a method for shutting down trafficking, at 45-46 (1998)

146 As Senator Henry Hyde explained in his statement on this issue: H.R. 1658provides that the
substantial connection test should be used whenever facilitating property is subject to civil
forfeiture under the U.S. Code. And the test is intended to mean something, it is intended to
require that facilitating property have a connection to the underlying crime significantly greater
than just incidental or fortuitous.

147 18 U.S.C.§1956(c)(7)

144 Stat. 202(codified as amended at 28 U.S.C.§2680(c)(2000)
148 See 18 U.S.C §2461(c)

149 gee 18 U.S.C §983(d)(2); 18 U.S.C §983(d) (3)

150 See 18 U.S.C §983(d)(6)(A)
151 See 18 U.S.C §983(d)(6)(B); United States v. $13,000 in U.S Currency,,858F.Supp. 2d
1194,1205(D.COLO0.2012)(Nominee)
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152 See 18 U.S.C §983(d)(2)(A)(ii)

153 See United States v. Real Property (6810 Avenue L) 2012WL27858908, *5(S.D. Tex. 2012)
154 See United States v. 5.382 Acres, 871 F Supp. 880.884(W.D.Va.1994); United States v.
Property Identified as 1813 15t Street, N.W, 956F Supp.1029. 1037(D.D.C. 1997); Little v. States
279 Ga. App. 329; 630 S.E.2d903,904 (Ga. App. 2006)

155 Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts, Third
Edition, 2014, Page 191

156 See 18 U.S.C §983(d)(3)

157 See United States v. 392 Lexington Parkway South, 386 F. Supp. 2d 1062, 1069 n. 9(D.
Minn.2005)

158See United States v. Hopper,229 F 3d 818,822 (9t Cir.2000)(Spouse); United States v. Real
Property at 221 Dana Avenue, 261 F.3d 65,73 n,7(1st Cir. 2001)(Spouse); United States v. One
single Family Residence at 2200 SW 28th Avenue, 204 F Supp. 2d 1361,1365(S.D. Fla. 2002)
(heir).

159 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 304

160 See Ak Stat.§17.30.110(4)(A)(B); Ariz. Rev. Stat. Ann§13-4310D; 13-43-4.4(c); Idaho
Code§37-2744(d)(3)(D);37-2744A(d); 725 I1I. Compiled Stat. 150/8; lowa Code Ann.§ 809.A.5.1;
La Rev. Stat. Ann §40: 2605; Md .Ann. Code Criminal Procedure§ 12-103(a); N.H. Rev. Stat. Ann. §
318-B:17-b IlI(a); N.j. Stat. Ann§ 2C:64-5b; N.D Cent. Code§19-03.1-36.1e(2),(4);19.03.01-336.7;
R.l. Gen. Laws§21-28-5.04.2(b),(3), (p); S.C Code Ann§44-53-586(b)(1); S.D Codified Laws
Ann.§34-20B-70.1;§34-20B-73; Tex Code of Crim. Proc§59.02(h)(1)(c); Va. Code. Ann.
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§19.2-386.8; Wash. Rev.. Code Ann.§69.50.505(1)(d)( ii);(g); (h); 69.50.506.

161See Fla. Stat. Ann.§932.703(6)(a); Mich. Comp. Laws§600.4707(6)(c).

162 See Ark.Code Ann. §5-64-505(a)(4), (6),(8); Co. Rev.Stat§16-13-303(5.1) (b)(11);
16-13-504(2.1)(b)(1)(A); Del Code Ann title 16 §4784(a)(4);(7)(8); Mich. Comp.
Laws§600.4702(2); §600.4704(6); Minn Stat. Ann§609.5311 3 (d),(e); N.D Cent.
Code§19-03.1-36.1¢(2),(4);19.03.01-336.7; R.I. Gen. Laws§21-28-5.04.2(b),(3), (p); S.C Code
Ann§44-53-586(b)(1); Tex Code of Crim. Proc§59.02(h)(1)(c); Va. Code. Ann. §19.2-386.8; Wash.
Rev.. Code Ann.§69.50.505(1)(d)( ii);(g); (h); 69.50.506.; W. Va Code§60A-7-703(a)(5)(ii);
(7);(8); Wis. Stat. Ann§961.55(1)(d)2;§961.56; Wyo. Stat. §35-7-1049(a)(v)(B);(D)35-7-1050(a)
163 See Ariz. Rev. Stat. Ann§13-4310D; 13-43-4.4(c); Cal. Health &Safety Code§ 11488.5(d)(1); III.
Compiled Stat. 150/8; lowa Code Ann.§ 809.A.5.1;N.]. Stat.Ann§2C:64-5b

164See United States v. 3814 N. W. Thurman Street, 164 F.3d 1191, 1197(9t Cir. 1999); United
States v. $705,270.00 in U.S Currency, 820 F. Supp. 1398, 1403(S.D. Fla 1993); United States v.
$463.397.72 in U.S Currency, 779F . Supp. 2d 696, 708(E.D. Mich. 2011)

165 18U.5.C§981(b)(2) ° & {rhi & MR E AE REIQ UL Fr - AREZ R E B 5 _ s HL A T =B
G U fOFHFE 7 (See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and
Federal Courts, Third Edition, 2014, Page 200)

166 United States v. Gaskin, 364 F.3d 438,458-59(2d Cir, 2004)

167 18U.S.C§981(b)(2)(A)

168 (.M. Leasing Crop. v. United States, 429 U.S. 338,358(1977)

169 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 54
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170 See United States V. Approximately 600 Sacks of Green Coffee Beans Seized From Cafe Rico,
Inc., 381 F. Supp.2d 57, 60, 63-64(D.P.R. 2005)

171 21 C.F.R.§8.4.

172 28 C.F.R§8.5

173 State v. Hammame, 102 Ark. App.87; Gadson v. Hembree, 364 S.C.316

174 Calero- Toledo V. Pearson Yacht Leasing Co., 416 U.S. 663, 679-680(1974)

175 18U.5.C§983(a)(1)(A) (i)

176 21 C.F.R.§8.14; Ala.Code§28-4-287; Utah Code Ann. § 24-4-108; Ak. Stat.§17.30.118(b)(2)
177 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 58
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HERE [ B E 2 i AR RA TR H 2R (Remission ) BEEES (Mitigation) 2
m oK BB ITEUROE RIS » %FRk (Remission) {545 28UKE 25K @ M
JEEE (Mitigation ) RIfAEE—HMIFRE 25K » AR TERORK )70
5IE BT TEURR 2 E T S S R SEER BN TR 418t > 2 F v il fe
RBUARBATII 2 e 2 G EHEEHEETELD MEHEEFRKAES
s B A E RN B GU IR E R - BETA TR PRECRES 2 1T BB R 7
o BEORTE N R EOKTESE 2 RER 2 B0 Eares TRGEERAE Willis £
EREFR  WERTA AR TEBRUETR R » M SR T B RO R AT

=8~ #E£1] ( Due process does not require hearing on remission petitions. )

182

TTECRURE Fr Z R Ry [FIUEIREA A [F] Z BOBRUE - B4
KEIEZM R (IRS) (BMEM ERTA NEEM B ESE T 2 =
& H PIFE L R PREGRES Z 550K (2 > REEARR (DO)) AR ERS 2
AT N A2 EE T A% 2 30 H AR SR FRB0RES 2 55K 18t -
HATBROE R AR R EL 1L > R TEHETT - W &R
BRAIIRAALE - 5 BRIP4 E TR T2 H T PR BRI 2 35 K AR R T U
B2 PE > R T RESE IS PR T SRROR [ - IEAN > IAEERTATE A MRIR L
B EREFREGRINER 5 > BT orEts > B E R S AE AR E
s KRE AT AR T AR (valid) ~ & (good faith ) KA

178 18U.S.C§983(a)(2)(A)(B)

179 FED .R. CIV.P.24

180 David B Smith, Prosecution and Defense of Forfeiture cases 6.02(3)(a)(2015)

181 Calero- Toledo V. Pearson Yacht Leasing Co., 416 U.S. 663, 689-690 n.27(1974) ; See generally
Smith, Modern Forfeiture Law and Policy: A proposal for reform, 19 WM & Mary L Review. 661,
671 (1978)

182 Willis v. United States,787 F. 2d 1089 .See also 28 C.F.R§9.5(a)(4)

183 Treas. Reg.§403.39

184 28 C.F.R.§9.3(a)
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E3A] (legally cognizable interest ) | 2 Fllzs Fyah K aEAS 2 A28 » 2L
HefE T Gh = B SRa 8 L R I EFE T 2 W 2 1B - W EEF A AJNVE Tl RE
PRItk = 55K A Z g i A5 0] B DUA BB 2 R R TECROEAE 7 A& T
EOERE 2 e e Z K AN R EEAFE 2B T IEBOE =
TS 5 B T IO BRIt DA B B (grace) 186 -
(=) MZE AR KRB E

IEFL I RS2 Rule 41(g) 7[R A Z FUE RIR A ZERTA N 3k
A3 (unlawful seizure ) | I 2 B 28 AR fd R 2 2 BORE
7 > 1989 fEE IR I (GRIETR B E 2 A A B 1 2 (B TP vl i
- BRI EEE] - E4efEM ERTA ARURI IR 9 EB0ERE 2
BUEFZERF - B0 - FUERRAGLAUOR A S 2 2 A ~ AR IRbEE R
HZAS R2FMEEBE T BIERZFCHR b ER E T IREER 2
B 0 B IBI I ZE S0 Rule 41(g) (A AR H KB I 7 2 BEsE Al
FEEANE - BMEABBUN e A R EM E T EBUFII R 2B E - M ERT
B NIMFIRIEZ R S - B A B P R B I 2 B S W B TS
T2 BUNVEEHR AR E T 2 55158 I A R EFE T 90 B BT
fe 2 SO A R B 2 SR R AB RI A R R R
EEFTA A8 o

PR EAE CAFRA2000 SETEZ AT » — KAEH R EBURT RS R
HEFRH QU R R R A BUN T RAFLT A R PR QU 2 B
&5 A& CAFRA {E1E1% » BUAEA 2 EFRAEM EFTA AR S 7=
UL 90 H NI AR R QUL E 2 Baf - B BN CiRH QUi E 2 2
sRly AR Ao e BEI R 3 A\ Pt th 2 R 2 BB S A 2

185 28 C.F.R§9.5(a)(1)

186 David B Smith, Prosecution and Defense of Forfeiture cases 6.02(3) (2015)

187 Federal Rule of Criminal Procedure §41(g): Motion to Return Property. A person aggrieved by
an unlawful search and seizure of property or by the deprivation of property may move for the
property's return. The motion must be filed in the district where the property was seized. The
court must receive evidence on any factual issue necessary to decide the motion. If it grants the
motion, the court must return the property to the movant, but may impose reasonable conditions
to protect access to the property and its use in later proceedings.

188 Notes of Advisory Committee on Rules—1989 Amendment: Rule 41(e) did not explicitly
recognize a right of a property owner to obtain return of lawfully seized property even though
the government might be able to protect its legitimate law enforcement interests in the property
despite its return—e.g., by copying documents or by conditioning the return on government
access to the property at a future time. As amended, Rule 41(e) provides that an aggrieved
person may seek return of property that has been unlawfully seized, and a person whose
property has been lawfully seized may seek return of property when aggrieved by the
government's continued possession of it.

189 David B Smith, Prosecution and Defense of Forfeiture cases ,note 60 10.05(A) (2015)
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190 0 JELL > IRERITE BB - BiFARIS AL Rule 41(g) HIA R E 2 Ry
ABFEMREISE (1) BUFtediU E ZBH 2RI R (2) BUT
FAEAE TR T W B R IR (BT EE AR AR B FE A A A2
T -
(PU) feEERFRER (Hardship Provision ) F5RETHFHN[E(HA

CAFRA H§5T 2 E N FRK (Hardship Provision) > fxie il ERTA N
RF Y[l 2 5 — 78 /52 - (Hardship Provision) » It R—TEYAREZ
Wk ARTER K ILE R e 2 T5 30 M ERTA AZE & A1)
HOHRBUFICUW M EZAEAEMN - (2) MERA NSt ERES
Je LAMECRAUS I 2 Z 5 ~ (3) BUNF Z R S A RS R EEFTA A Z &%
SEEAWNE - (4) BN ERREV EFREEN > HUANE
Z ke (8) FRATFIEIO - MIRAIREE (BYAKHERIN B R LAY - FRiE
29~ MU FREE R ~ aERUSREAE BN - IR IR ERR R
TARHRRAES S > BRIEBURFTIIT Z IR G A E TR NS B 2 2 E
FES JREZ > B Z e ERTA N B EEATR 2 E
FERF > WEERTA NI ARIRE R FREGETTROK -

FAE  REENRHEZEEERZEERF
— - EHEZ aEMEE

FEIFAEIEB LRSI - BUE T FREEIEE TR EREF (Due
Process) » MBI AN ZLam ~ HEEWE - ERIEARAIERE
FRIEFS AR FONE TR - IR EAREFA TR RlE - a1
GHIARPNENMENAA > (EHARG st EIRE e P80 - M5
& ST IR E AR A Fa w2 A2 e & (1) BURFTHR LRIV ZE(2) Bl
R (3)AAIT= (4) HESEFTA NZIREY > ERHfEFORIE 2 KR
& o 1A DU AT R R B AR < BB HIAAOE A AT -

190 See United States v. U.S Currency $83,310.78, 851 F.2d 1231, 1235(9t: Cir. 1988)(“ When a
civil forfeiture proceeding is pending, there is no need to fashion an equitable remedy to secure
justice for the claimant”)

191 18 U.S.C.§ 983(f)(8)

(“This subsection shall not apply if the seized property—

(A)is contraband, currency, or other monetary instrument, or electronic funds unless such
currency or other monetary instrument or electronic funds constitutes the assets of a legitimate
business which has been seized;

(B)is to be used as evidence of a violation of the law;

(C)by reason of design or other characteristic, is particularly suited for use in illegal activities; or
(D)is likely to be used to commit additional criminal acts if returned to the claimant.)

192 18 U.S.C.§ 983(f)(8)(A)

193 See Kaloti Wholesale, Inc. V. United States, 525 F, Supp. 2d 1067,1070 n.2 (E.D. Wis. 200)

194 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 295
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(—)

(=)

EEBF R AR AR & E M F T
= B F e = A fE Mathews *ﬁﬁﬁmz HFRAER
ERFEES - WOGHHSCRAMES T EEEEER 0 RS HBRF AR
> ELAGE ZERF A © T BURFE S A BRI B A THI ~ J2 U2 AT BB U
BENBEFAmOEHEARMEE TR BERBIEE A EEF 2 FE
T35 Bl F i = AR B R W P < IR & AR i B e AR
Mathews /, ZE15thERET 17 2 —THREEHZE - % ZE T George Eldridge [RIff
S L e W e X PN A T b B e e Sl S I el SR E /AR =
& R HARBIAN RS T HEERE (hearing) ZH#¥& - B S
SR E LIS B S IELS T R R B 2 MR CRIERS 1R =T
BHEZE 1 - ARZ2Z 7 i AF7s (Private interest affected ) 2 ~ &5
ZHfE 2 [E\lE 1 (Risk of erroneous deprivation ) 3 ~ [B% Fl|%5
( Government interest) - FE4FEE & i 3 THEZ 1% » BiHim e Al
i/ George Eldridge i fi %Kit &4 g &% LBl R4S TEaS 2 fEA) -
ifi Powell 7B Mathews ZEH B F0R LB =THHFE EH R R 0] A E
EIEE AR ZEOR T » BEHB TIESEE P Z [ - 1 Mathews
FEEREREAENE R TR EIEZE - 1RSSR S = A%
BEFRMPEAER -
Mathews & HZER 7 REUEM]
1. A EhE 2 Ehifess 2ok
EEFF e ABE(E Mathews v. Eldridge Z£{4:1% » > James Daniel
Good Real Property96Z& 4~ F 20§ F Mathews / ZEf 1€ 2 =& &
HERRREQUWIEE AR 2 B - %% James Daniel Good Ji?
1985 FRFFA 89 WA S 3,187 540 2 B b8 B i 58 M IBURTHEEST#E K2
2% N5 AL e > James Daniel Good A& #| th Fy#25E (pleaded guilty ) »
4 FAR R HUETERI DL 4 FEHTE PR E J7TL James Daniel Good FY{E
fe K At EFEER S5 IR REEHE - ¥ James Daniel Good HY{¥: e K 1t
iA REIRUL > 5% ZE " James Daniel Good St AR T &I AL R Al
ARG T IEE 2 e - BiFli = A A Mathews FEERMETHEE -
N2 IR ZNBIE Tad Ry NRENER Z BEREH A ZBUF+THE
HEZE Mz - M Z BEITREF (ex parte seizure ) {7/F$52H B
7E 2 JEBE » TBUN I BIAAAE Z BIR A 45 © WECRIIFY) A ehiese -
FRES - INAEIETIIR 2B A ) - DU B E R E AL R E R

195 Mathews V. Eldridge, 424 U.S. (1976)

196 Uni

ted States V. James Daniel Good Real Property (92-1180), 510 U.S. 43 (1993).
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It TRENEE | TR AT fEAE T T SRR AR ORIELT o
2. JHATE TR 2 R SR BEREEOK
RS Eres —AEARERY Krimstock v. Kelly'98 Z 28 o 2R {5

Mathews %2 % R 3 & BRI TS & eSS T A ERTA AR
FRITEE Z Fak o i% K TS R NBURIA_E5F R S5 SeBER B K
FEFEE Ry oo R BIUIR USSR LA EAR N Z PR - &b N BURF Y
AR E e S iR Te t RS R a8 Z AiFF I I PR EE > ESFA
TR K AR B I 2 ARG P R U AR IR 4G T HAERE
Z R > B ol ARG ARBERE AN I 2 ¥)an RSB T E. - #Y
ARZE EFFAINE RBEI AT BHER 20l TR Z B A S 7R A AE
FEMfes B > MEMA ABPROE TREEFEE ARG - it
LPIES A T B A AR E R 25 RS T4
HMorag200 > H {2 s BURFHIHRI 22 2 B el Rt s A EE i A\
NP E 2 AR R ZE P A AR 2 E R
HEZAH|2s > Sotomayor JEB a4 F AT AT - BURFHKEE R0 Uz
FrifsaftZ AlgEtE K WA S B8 T A2 (post-seizure )
ZFEHA] (pre-judgment) HIRIEFTZARIEE - MéFEHEEHA
Flzk ~ SEERFIEIAE 2 Mgl MR AR > AR E E5OE TR
IR - NERTEVMEZ IO B T ERTA NSRS R T
FEZEE - Bl - IR A B ERER ? AT IORE
B T EA WIS E FEF g SPER Sl T REHH 2 5P
fesaTHIERTA AT#f{& (post-seizure) ZREE T RIRHERGTE P 212
FrirlE - R EATA NA R E H A 2 AR E B g T A B
5 > BIe[ & IEE AR 220K - % KA B2 Florida JIATHE
HUETREE BRI EFTA NS AR RE B 15 HR iRz R

197 United States V. James Daniel Good Real Property (92-1180), 510 U.S. 43 (1993), at 62( “In
sum, based upon the importance of the private interests at risk and the absence of countervailing
Government needs, we hold that the seizure of real property under § 881(a)(7) is not one of
those extraordinary instances that justify the postponement of notice and hearing. Unless exigent
circumstances are present, the Due Process Clause requires the Government to afford notice and
a meaningful opportunity to be heard before seizing real property subject to civil forfeiture.”)

198 Krimstock v. Kelly, 306 F.3d 40 (2d Cir, 2002)

199 Krimstock v. Kelly, 306 F.3d 40 (2d Cir, 2002)(“The particular importance of motor vehicles
derives from their use as a mode of transportation and, for some, the means to earn a livelihood.
An "individual has an important interest in the possession of his [or her] motor vehicle," which is
"often his [or her] most valuable possession.”)

200 See N.Y.C.Code § 14-140 (authorizing seizure of all property used as an instrumentality of
crime).
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FUE20 > i Krimstock v. Kelly Z& 4 i 7 7E HUATKREE A ZEFTA A2
PR EOR 2 10 H N4 TEES e -

1% Simms v. District of Columbia £,28202 » M5 A i Bl
Krimstock v. Kelly ZE{(4-fH[E] 2 507E ° Frederick Simms [R5 H 25
SLEHEST - HATA Z BB PUER R E LS LR M EFHI - (=
Simms Y B FHTHE 6 (i H $UAMER BRI R E QU 2 &S -
2B F BB E AR Simms AYEEREE AL R QU RS 2 HA
M B4 T ERTA ABESE Ty 2 A2 Rk - Bl aE — G ERE
Krimstock v. Kelly /. Z& 2~ 57~HH[E] °

2008 FHifF A EEREAE Smith v. City of Chicago?03 22 2 HIik
HR BRI R 72 2 I8 e B A 355 - Chermane
Smith 2 BEAELS - NS RETRARGZ L ENEFHEEINETTR
Smith YR FEER M - FHHEEINE T HIZZ N2 1llinoi’s Drug
Asset Forfeiture Procedure Act(DAFPA)J[I#f Smith #Y;5HEL > Smith Z{z
B — AR FE SR RS 2 FEEe ey » 2% R FH A K Ry e
AR RACE TR ERA NEAEAN G KA E T A ATRERL
(EFERTE \tekmB TH - SUHAAME - BB E R REFE0
R A E RIS B T E R U RAIESS T A ARG
elfass < Pri - BEFl o T OEDEARE 7 a4 28 el E SR RN HY RS2 7 Ry
BURFFRHE RN R ERE Z N ERE R - Gk = iR P ORI 8 S S5 B = AR
EMRRSCER 5 R 14 RZIEETAREFFUE - ZFREERFARTIIGE
Fe b BHEREERE e Z BOR BERFHE TIEUR TR 2 1T ECRIE » ZRBUN TR 2 5T
ATHEERNF BN EERF 22K WIRTESE 2 2RISR R L
TR o @ FIH L - (AR ORA T IR S P 72 P AR T 28 Al
HAWG TR LR E T X -

FE R ER S AR EN I . EE AR M A R

BN IR ZEINIBELE Anita Alvarez F3i% Bl AR ELE
ek 2 RAI L% KT E AN BRI 2 Fra REC it
AN ek i A | R T weil s == U= EA 1) A A5l e e A
HEHRIER Bt 0 26 T A R e 2 FTR205 o BiiFf i rmn e R SR AN R E (]
& PR EAERE P2 o B I S T AR T AT & RIS

201 See FLA. STAT. ANN.§932.703(2)(a)(West 2015)

202 Simms v. District of Columbia, 872 F. Supp. 2d.(D.D.C. 2012)
203 Smith v. City of Chicago, 524 F 3d 834( 7th Cir 2008)

204 Smith v. City of Chicago, 524 F 3d 834, 838( 7t Cir 2008)
205 ALVAREZ v. SMITH ( No. 08-351) 524 F. 3d 834(2009)
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SO 2 ERIERAM20 IV EEHLETY Alvarez Z B slimE AT
IR e BT HEARBE TN S IR AR ek )7 A R fERA FR G UK
E207 o
NI » Smith ZZEFIFZNNFIIR 2 2P ORI P2 2 - R BN
AR N Z A% 2 FEEEAE e i S EH SRR e » B Rl 55 0 e
ZIE BB RSN Z N E2S B - TP AR NI ERR L T A
NIFREEEEE 2 A2 FPOriE » Smith 227 1% - JHHEEIESGEZ N 22 H
A< METHIFMRISERF ZHUE - BUEIEH M EIIfTR 2 14 HA
ETMERTA NEESTEr 2 frIE200 - 2RI AR 2 S i EE I 1%
Tesei2 e 2 tHRABHSOSE -
3. e 2 2T IRiE
B 2 ZE M Mathews 2 —Z & S ERINF - A#g EiA )
7 Je S8 T HATH 2 L S s - REL e A A mtE 2 f s K50
& FOR,  BUNFIZR A ER e U 2 222 B B AR E R R
=l - AR ERTA AN S IME IR A S 2 d A F 4 - 2
2 BE e EFTA ANYERE S - MR [MAFIEBERX
EMER I Z BT - BURF 78I EE P A A 2 Al R i 5 Al e
PRI EE - ERIE S HFE IR SR 2R RbE > R LA E)
7E Je 383 T B 2 B I A E0E 1 2 Bl - {£45 Smith v. City of
Chicago Z{H A BRI 2 KW A NS 2 B =4
mf“ Flzs - BI(E LB HA < 889 O 2 07 ZURTIS B B 2 BB E D2
o ZAIM CAFRA JEZE Ty HiAth )7 =05 DAVE Ry BURER I 2 B (00
= Plnst I EE ERE A - MESE N21VEE - TE3REH T
W llEE KRR G T A e E M ERTA NN Z /8 NEE
BB NIEE IR EFTA A REBURN I 5 Flis 2 S )72 o
(=) I 2 RE RS AR EEARIEEF] 2 FAfEAE
FR 7 Mathews 27 =THR A LR LI - ERIBEF A = AR
UNITED STATES, v. $8,850 IN UNITED STATES CURRENCY?12 /7, ZZ {17 &

206 Nicholas A. Loyal, Bill to pay and months to feed: Forfeiture and due process concerns after
Alvarez v. Smith, Saint Louis University Law Journal, 55 St. Louis L.J. 1143,( Spring 2011).

207 Nathan Koppel, The Supreme Court shows off its dull side, Wall St. ].L. Blog(Oct. 15, 2009).
208 o MISEANMNIRER E PUETRRRIE T U ZEFT A ASRHEE R Z BT » SR 2 [RERRH % See
ARIZ. REV. STAT. ANN.§13-4310( West 2010) -

209 See Dee R. Edgeworth. Asset Forfeiture Practice and Procedure in State and Federal Courts,
Third Edition, 2014, Page 106; 725 ILL. COMP. STAT.150/3.5(2012)

210 Smith v. City of Chicago, 524 F 3d at838( 7t Cir 2008)

211 18 U.S.C.§983(j)(1)(2012)

212 UNITED STATES, Petitioner, v. EIGHT THOUSAND EIGHT HUNDRED AND FIFTY DOLLARS
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feth s HHIETEAE (Speedy Trial Standards ) ZEH] » BiFli s AR
1A% 2 e R PR iR e RS BT FO @ W Fr 2 B Ak » B 2B AR
Bl o A A R R H < HERT] > 2 DAL i =0 A Re ¥ 71 Barker v.
Wingo?13 2. Z& g Hi iy 2R FIHIET e R HE B TP e — R ] - R ARl
KBS T B 5 05 2 Fllzs o 1Al < g A A e B A (1) 2B A 2 e ]
R (2) B A 2 P (3) e o R HAE A Z IR ] e 5 2 (4) BB A S e o5 P A
A ERRE - s BT ERTA NEEST EREUM B I I HAE - #iiE 18
& 5 EHR I R QU B - AN = AR S [ BB 4 THE EEAE - 52
FyBEZR 18 (& H e —Ee I F M - ARG IS i 2 e BUR I I A A
NFH 2 S0 PRECRES 2 A TBCROE A 2 B i B 2 AR e 2 1
o AR ERRBUN G R E— B E I E R S E T BIR S
AR AR 2 BOEE B 5 KR BB e RS RS HBUN &
FEARH R QUGS KRB A EiE S - 45 ERUEBUN B EI#% 18
{iE 5 ER R QW BB R R EM BT A N IEE AR 2 BEE
o
(=) AR s TEM T 2 & E M EE

1~ {AEE&EAEA

K CAFRA JEZE 7 HU7E » PUERAIN I R~ 60 HIN » EETE
BRI AT e EIRAEN 2 > AR P EOR S ABU ARSI H
{TIERIBN e 50 - {IECE AR R S8 B 2 1B R A MEE B A 7 LLEERT S
B¢ ABEAE Dusenbery? 42544 i A WS 7R - Dusenbery (REEamiU3E A
BRIt T E PR Z By S8 RT3 S 5 B FRUAE R 8
& FBI 11 Z B S22 55 » Dusenberry HI[LIS A E] FBI
Z IO A R DU R IR T 2 B - B i = AR i 28 TR e 2K
A ZEeHTY James Daniel Good Z {1 B3R T AR A B EHIHHIF Y
HERRAN ARG RER R NS | IR0 R AT EPUETERRE A ]
TS TER R & IR E AR EOR Z Fak 5% R BRI i =)
5z 1950 4=4F Mullane v. Central Hanover Bank & Trust Co. 216 7/, ZE ¥ 77 [N
oA SRR FERE A B IREIERIEEAEEFEOR N Z @A
Hiash AR« ST ERTA S (reasonably calculated, under all
the circumstances ) f5LL5EEGEAZ T =BT A - B &EBIEES

($8,850) IN UNITED STATES CURRENCY. 461 U.S. 555 (103 S. Ct. 2005, 76 L.Ed.2d 143)
213 Barker v. Wingo, 407 U.S. 514 (1972)

214 Dusenbery v. United States, U.S. Supreme Court (2002)

215 United States v. James Daniel Good Real Property, 510 U.S. 43

216 Mullane v. Central Hanover Bank & Trust Co. 339 U.S. 306(1950)
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TRBIEE 2 BEREER - EPISEEIH A s ABeit Dusenbery ZE
AARPRE M & Z HkE - S0E AR S A S HEE TR AT A B IS
SERCERFIZ TR - B A] 38R e IR & VAR e Z 20K - BURTER~
TRE BTN Z ST R 1% 2 T AT » 5% ZE TP A TERH DU SR B 27
HAEFEEAE - KE A BFUWIRIEE S Dusenbery FT{EES » M54
FHRAIE R AT A B ZUT - Hef5% 245 H Dusenbery ¥ H % U ARG HH
M EERTA \HEEREIE AL NBEH i = A Ry L i A 2 SRR 7
BREAIEETREERF ZERY -

PRI - & B RR ((AERH S B A A & B Tl EL P T 2 i R AR
EETRREE - B2EREAEIEEARET ? B s AT 2006
¥ Jones v. Flowers? 82 GG MHEAZ a2 ZE P IAEFTA A Jones [RfEX
MNBURFHSR » 8% NEURFI T8 HA FE A G B2k il k1T~ Jones » ZRIM 3% A1 EF
St RNEM AR CE R B] » T NBURHIE AR Ry (ol Eofth B A Bl =
EBER % ZE R E INEUR T BEAR BT » W AR A Hofh & 8 7 S TRl
BRFEEESE U4 REBEEZEEEREFZR » REMARHEE
BITHERZ A FEE A R HAMBA AR THEA - 2E 2% BB EERX
FRATE BRI & B TSy > 5 BBURNE & 58 Bt s R 5 (& 158 il
1> B404E Dickerson v. United States™” 7 ZE 1 57 E BUNAE R A B A1 5<% -
FHNHE R4 ~ BEHZEE R REIERA AN T %% AR/ raBa s &
AR 5 Thorp v. United States™’ 7, Z& 150 B BURF I RE A BRI 1% o 5517
H AR A EATA A 2 HAM A SE BB RIS IR Se OB A TEEE
EEOR - e ERFE S R TR BURTRRR K I — AR E R e s T A
BN BRI B AEE AR 2 B NEHMSEEC el e REK T
RGO » BT RRMERR A 5 2035 AT RESE AT » fH R Ry HA I Ry
i A BE BN E AR IE & AR Z BAEK -
2~ RN BRI AR

CAFRA JEZE NG » HERTA N2 M EEEIFRERSE QUUEE
Il ARPHERF 28R - {OE AT FABE F R 2 U (Motion to Set Aside

217 Dusenbery v. United States, U.S. Supreme Court (2002),at 172-173.

218 Jones v. Flowers, 547 U.S. 220 (2006);3% Z& i Fs it 155 ZZ IR ROQUL R 1 » ZRECP By 2 sl
JNA] B0 Ug ZE 4 A F, See Rebecca Hausner, Adequacy of notice under CAFRA: resolving
constitutional due process challenges to administrative forfeiture, Cardozo Law review,
Vol.36(2015), note 131.

219 Dickerson v. United States, No. 12-mc-51642, 2013 WL 1898367, at 4-5 (E.D. Mich. May 7,
2013

220 Thorp v. United States, No. 11-cv-00206-PAB-KLM, 2012 WL 5831184, at 4-5 (D.Colo.Nov. 16,
2012)
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Forfeiture)?2! o LIS 2 FiVA AR IRDEREEREEE6HT: (D BUM IR ARF &

EAERRE R 2 T EE T (2) AR AAERF LRI B2 1 FOE
F5R 2 A E BARR PN RIR A AR 222 - 2R - s AT N B8
PRI EEEEI > A RBBUNRE 2 2 WHITENT - MEA A Z
T MRS A R A 2 Ut ? B2 M ERrAE AR EEE
FOHF > ZABURTIRE 2 S I S0 R & R EE P AR Z ROBRE Pl - i
EFTA NS A=k 2 B 7 (K 18 U.S.C8983(e) 2 AR HfEfE -
PIESRs EREIEHE R T a4 ik 2 i FHERE DAY R ERTA A 8 Bl IER
IR EERFIM - MEREGHAAE EFFER - TREHRIR 18
U.S.C§983(e) (1) (B) ke s E i ai A A ZHIR M EE M E I - B2
tEAFE BRI U SR 2 1223 - OB RE 5 CAFRA JEAZEHE
ERIRICAFAEZ 19 US.C§1607 BEFRRAB T 2 AL E Kl > szl
T E YRR THIF A KIS FE— R iB A1 m T KU E 78 (applicable
procedures to contest ) » £ [ FIRERATHN Z i A15h - BN S AEE &1
BERORE E - BT LR St RE/2 U 7o 7] Supplement Rule
G224 7 i Health & Safety Code§11488.4(j) 2 Fi € s /A% Phillips v.
United States?Z5SZff| » HEET BB NAEEEE (VEIFRHIRZE 2
f e (2) R RAEIR Z AT vk ) BRSO /5 U B (4 HBIRUE 7202
HARR » {1 2 NS A Bl & B 4 SHNZS - TABE AT AT BE AL M 2 U
226 o

(1) /NG
HGE FREREDAR RN EIE & B 2 et BT = AR T -
JR R EAE EE B BUR U > AN EROZWRTZ BRI RSS2 /22 - /T
A B BRI A5 MR IR T 2 R R RS Fr ORI 228 > UM
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275 States that employ this technique are modeled after the federal drug forfeiture
statute and include Delaware, Florida, Massachusetts, and Washington.
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Edition, 2014, Page 191
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