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2. William V. FIOTIAa (1970) cocereerecesseeeseessesssssosssessosssessessesssssssssessesssessses e 18
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=~ W HEY REtE

SEUSEZ A AN BRI O &1F - B L HaCw AL - S B RESE
EIEREILSEEA L8, - BIMEBUARNL 2 30 ~ SfEZHE » %7t > FRIE
NETFAZ » GlAEE SRS EZE A MR ENEE R - CEGEE - A
ZBEERE ENE 2 BB R AL AN ~ WhETTZ @ sEA1959F RN
M= (Council of Europe) & &Ef4F4E 2 WONMIE AL BIAE) (European
Convention on Mutual Assistance in Criminal Matters) 1% » [F[ERGF] R [E S E
A E SO SR I ET TR 2 ZPIEEEE S 2 AT A E SR
A 2 TR -

HH S EARG R 2 2 BEECUE R GEBZAE > SUABAEEEZE
(el E EEEET S INEE > DUBS BIMRIARE R fe e B T A HY S PRI 25 B T
TTEEEATRE  (EEAEES AR o A S 2 (HE T Baic e m B N B U TR
ARHM/ D HEHEEIRRIERZ ~ BIPRRELEIHY A5 28 LU S NEIBUE TR & -
B IR R MR E I EHERE - 2BUA RS - HIUSEEEFUEE A A
S REFY ~ AATHECRIL RS > RSzl 2 N B E]A RS F R T s FE BT NS

rath > PR EEAYEE -

KA RG] (Discovery ) FIBFUBHEARG S MR 22T s
WNEGEHITS - R RRREGE2mBEAN SRR > EFF%R  3H9h
= H A RS EIUIE R - A B R R R AAS S NG ~ &
FESEH NS Z SR R BUAGTE SRR ~ HAZF Rl » B0 RIS IR e 4 e
TLBE[5 G e 54 855 N IR RE S R AT (o8 FH 2 BB » AT A A SR B R B o

! See European Convention on Mutual Assistance in Criminal Matters, available at
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09
000016800656ce

> See MARTHA MINOW, C. CORA TRUE-TROST, & ALEX WHTING, THE FIRST GLOBAL

PROSECUTOR (2015). 752 3 o [F 1 2 e ple A 22 (4 S ] ik BRI 22 B A S A S BB 98
5 TR S 1 5 2 PRI - [0 SR R R BRI BU A T —8 IR S BUARIRE > M EERE
P BRI A ER S N BEIUIR ARG B 40 A& ol FHEEE )75/ « EIREE ~ A ER
B R A5z A NE BRI B LT T B A (FHOERBEZEG) A ZHEHS  ERRE
A5 P 4 T T B S B AR 22 B 2 (S A T B P T

P EELE BEERRIE R S - R R B 0 EER -
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Dt E I —aE ARV ~ BRI > Ve RESFRI R R R
Y C A R E R S E AR R — -

FEEN2014FRCR BT HEE RIS (R EAER T ~ &y aHmbb i RERAER
B ~ FINAREEE R ~ N re AR ERTAER DT ~ 44T RERREE e K& i a oAb
(EE AR $ERRAL - BRI IS P ARSAE b > W S G AR IR
HEHENE - WA%E DS B UTRERENTTE - JIF 201557 H R SRR (R B AER T
ANEBGEE BT -

FEHEEFEEIE - FREERUES B A ERE EWhiting Zd% SEECZ i
FREEIRIE ~ FRENAAYIIARAT Savarese % i 2 HAUIERRIZLASN - B
BEPNEREHERHIEENEF RS - REEEFE —BIEE - DRARERE
IIHEFRE - SMEE S EEE S E R HE 2505w R 2 (seminar) K
HE (clinic) #/27 » W52IE Crastley # SYELRELERSUIEEZTL > IEF]EE
U5 REE R S e G B AU AR 52 - S8R A s s B TR
ol 0 SR AL ERRIE RS ROt R st FE N LI AR BB Z R )
FESSIART SR ~ BEREMHRBESURE R it E st B0 2 S E /L ~ g~ T
BRANLZFS RSl S=ElE ERE iR ba R R A2 S5 e B = 2 i B TR s e
JUTRFHE Z SN - MIRE B R BUARIFR B -

Y=Y > EISErE (The Sedona Conference, TSC) Jy 1997 fFRRITHYIEEFIAHA. - 74 2008
LR » ZRAPBSIREAS BN g > 2015 429 H K 2016 4F 6 H ¥ LL"THE SEDONA
CONFERENCE PRACTICAL IN-HOUSE APPROACHES FOR CROSS-BORDER DISCOVERY
AND DATA PROTECTION” A K&r=tin 388 » available at
https://thesedonaconference.org/publications#international ; &ZEFEEN/NNEIRE » ZAEIE
2008 & LI “International Discovery: Around the World in Ninety Minutes” 5y 2R E S £ 7
available at http://www.mcmillan.ca/Files/BHarrison_AroundtheWorldinNinetyMinutes.pdf

S Alex Whiting Zi% & (/8T B AREMZLE ~ IR HTHERBIIE A EMZEE ~ SRR NI F A
EIREEE -

¢ John F. Savarese Z({% 7R BUGHERBIRK » B R AT N5 AT » 2 (R4 4V R R HsF st
BEWMEE » PEBRFERNAGLS ~ 8538545 ~ Bk~ TN EREBBEIEEEE -

7 & {&E" " The Judicial Process in the Trial Courts Clinic’:Rf8 » G Z/VERIFEZ AR EE —
K SFEERCIEERY Seminar FRAE - EEIIMFRKIEE EAIEEAE (Supervisor) HYZKSE
FIEE TAE - BEEVABRE - B /AEERWETEES R - SEEERE SIS HER
Seminar FERIEHVESEw @ KBUXTEE TR ERE R ~ HEEHE - WkMEEZHE2E -

8 John C. Cratsley #f% » BINES S EFEREE - SOOI HEE EEREZEHIE - G (TmiiE
FRtRiE TR - REEZE AN F#E (Alternative Dispute Resolution, ADR) E5¢ -
A 2016 HREHAEE AT Clinic 3A2 1o Be B Wi LU 75 2R 945334 (Boston
Municipal Court, Central Division) H3, #E(F Judge Coyne FYEBHEE - HEA 4 {EH -
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A~ EEUE EESIERIR

— BEEFER

BES BRI AR B RETRAR R NS A E RN ET
I?ﬁaé'%nﬁuﬁ*’ \Lﬁﬁ’ﬁﬂ% M (adversary) &5 ANFERIE R ILERE 2 R A8 -
BB AT AR R MO BB NI AE TR R - 1A
It > ?E@?.E%ﬁafzﬁﬂ:ﬁ? FEIRA S EAE B raa s - VRITg - lEE AR
ol w1 =435 L% (sporting theory of justice) » 12ZHIF REHEH
& (quest for truth) - EEEEFR Fp HH W A TSR B Ry E 3R BE - SPAE BV
VEMZ% - %2 1938 4 » PR EEFFEA MR ( The Federal Civil Procedure) 1FZ(EfE8
PEFURIERIA AL SINIETR RSB R AREE - ERRETRL
HIE WS & NS LB BB ER - [EFAIER (pre-trial ) fH 4 RS
B DUERIEHE SR 7 2RI - A T < gk -

ll

PRI > FHASREA RN SR B R & A TR 28 A R S i A
R HIF S Ees A 2 X For S TRAE P HRE R b Rt I E— A ERER]
WHER & (BRI A E H R S TaA R it pk FH RS B s > %28 IR il
FE& TR A BB THRE R (Rl S AR -

1946 F » EREEFFIHESTAMA] (Federal Rules of Criminal Procedure ) 25
16 RN T EEEFIREHT > SN EIMBERR SR RIER] R RV
EEEEREREE RS ' ALLREEFEF R & Eh R S5 56

10" See M. Green, The Business of the Trial Courts, in The Courts, the Public and the Law Explosion 7,
21-22 (1965).

" See Subrin, Stephen, Fishing Expeditions Allowed: The Historical Background of the 1938 Federal
Dlscovery Rules, 39 B.C.L. Rev. 691 -745 (1998).

“Sporting theory of justice”—%a]JJE > Professor Roscoe Pound 2 1906 F1{F £ EFEI A\ R L
E5”The Causes of Popular Dissatisfaction with the Administration of Justice”"JE % » HAEESE 58
SRR R E T EFIR 0 RS S 2 B %@Zuﬁ‘/ NRET ~ SRS RATEE M AT E
A $E S HRE - (Roscoe Pound 4% Ky 20 {HACEMAVAERE - Gt 1916 -2 1936 FHE(EIRFREASE
I%Ef%EE ) , available at https://law.unl.edu/RoscoePound.pdf
13 Federal Rules of Civil Procedure, Rule 26 » available at
https://www.federalrulesofcivilprocedure.org/frcp/title-v-disclosures-and-discovery/rule-26-d
uty-to-disclose-general-provisions-governing-discovery/

" Weatherford v. Bursey, 429 U.S. 545, 559 (U.S.S.C. 1977) (“there is no general constitutional right
to discovery in a criminal case”).

P AEIAIEEBIAINARS £ (urisdiction ) SRR HIE M A A ETARRF+ -
6 See Notes of Advisory Committee on Rules — 1944 ( ”Whether under existing law discovery may be
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RIFERIFE (22 K Broad Discovery) » GIAIANINY ~ fhaE 2 NS - HERARYE

AIEEHRBHRIF R (M2 Ky Limited Discovery ) - BIIRIEHFSHISESREARRAN ~ 41
HPINESE - T RS RS I EE R B R A A *i?&%?%ﬁxﬁ[ » Qa5
EME RSB ERARESEF~ 1R R —FEiER  HEAKE
% EiEE G Z R E A T R E e S Tﬁﬁzﬁw‘kﬁ’]ﬁz{i Skt (the
pretrial disclosure of witness information) B—EE B HIEFIE > BT B uE1E
BEEEE S N NEESEEAERE —RAE A ERIEBER IR K2
RIIE M RPRAEIEE B RT3 -

FEI SRR 38 VAR T B R LR AU S A EDE
HEFRVERAREEIRN SR ZBNES &R RS REA]
Eéﬂéﬁ%ﬁl}sﬁ‘Eﬁﬁ&*l&%ﬁmé‘éﬁi?ﬂ#*ﬁ”qj IR BB RR N E e
FIPETT 2R Z s Ekt » AR ~ S > EZE MRS AN FE (abuse) HalZ5E
B M EIRAET > ARA @%#J H#Y -

EEALEEFRFIH G AU EAE Judge Learned Hand B[S S B B 52 =EES
BRI EBARFEAY)Z— o Judge Learned Hand HVEREBESTENHISEZE 1 &
B RBEFWEEATRAMES G MEZABLREZA NEE IR MER]
(privilege against self-incrimination) [z 4&ERfE - SHINRNEHFEENEEIME (the right
to counsel) ; HE#EBLHZTARANR 2 /% I (communications) S EEA AN
ZEE AR (attorney-client privilege) K T{ERK B E8 G (work product
doctrine) - HHFEHRITIHE - LIS ITESBEREF P EAZR - A5
W RTINS -

permitted in criminal cases is doubtful”) ; see also Notes of Advisory Committee on Rules — 1966
Amendment, (“The extent to which pretrial discovery should be permitted in criminal cases is a
complex and controversial issue™) available at https://www.law.cornell.edu/rules/frcrmp/rule_16
17" See Wm. Bradford Middlekauff, What Practitioners Say about Broad Criminal Discovery Practice,
9 Crim. Just. 14, 58 (1994-1995).

P BRARS SRR AE o Bkt

' See Wm. Bradford Middlekauff, supra note 17.

* Judge Learned Hand B4 4 R @I FIM T EEOE S » hE (UK S8 ISR R IF B A M A A IS
HFEAEFRHIICF - EY United States v. Garsson —ZEHRFm WZE WS ZHE {82 (advantage ) »
B B CTRREN - SMES - B Te R R TR - WitHELE - T BT EARE P
HETE AN RSB EEIEREREFESES - At SEMEEF R R E SRS R R
REWEHEER S - (“Expansion of discovery for defendants would tip the balance too much on the
side of the accused”) (United States v. Garsson, 291 F. 646, 649 (S. D. N. Y. 1923)).
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AP AR E RS Vandebit [EIEIN R RRA EEE R BRI ATHY
[ > HEIH B ZEMEFHKERRT R - LRSS s [ R
AR ATAIR R E# RER NENMHEEFRREBEFAE E2AF
5] Rl R ASE A e 2 (8 A\ A= i B E B > 182 22 25 Ry W S ] 2 P/ Lt
(IR e (B8 N BB R B AR BEE A FISg SR RSB
TR EHERE TGS ~ 25 - B R E a8 A BT an i SR AV E pe i i
BEREEMN FAEE  MFRENE S S TEER A EFARREE 2B - K
b T H R R (ERE R > 58 A A AP LRI TR S A A ERE - DA
eERE o FLtt 0 Vandebit JAEMNREME LG AT S E R BEAFERNER
&E-ﬂ%&?sKE&FEEEEéE%%%?%ﬁ%TF% 11 R FH PR 4
YRS R IR AL -

BEST - 175 Rl Ry R RARE IR P s LA B BRI E R i MR
RUSRATES? T F B A FE A RAAVRE IR R SR TR SR B S B
ABRAT e [NEE - EKEUA L RBIEFPRtast g i nm A - B SRR A
FHRIN A FEEH] (fair trial ) HYEDR - [E2AREGE RN 18RRI RIE AL > B R 2%
NREHEA A —  AEEE L - HHSEIRAZ SR rEE - B RETEAET
PRSF > SllEseA THE 2 HIBRA -

I =Y e ik anN R U

(—) BB

= FR L N gf Al 2 5698 B A Fp HLA B B sn [E sl A [|] - (B DA T SR AL
oM R S SRAIE T i A -

;-.

. SeRBHR Ry S EIAE RS R o IERARREE © HEERIAE T
L TEBENEA R R SR IR R P HIY  IRRE TR -

*! State v. Tune, 13 N. J. 203, 210-11, 98 A. 2d 881, 884 (1953).

22 R[IffsE” fishing expeditions”, A&E(ERy " B | -

? Jenia I. Tuner, Plea Bargaining and Disclosure in Germany and the United States: Comparative
Lessons, 57 Wm. & Mary L. Rev. 1549, 1580 (2016).
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2. JHEREE S ARG S E R TR N R AR
IRAYERTS -

3. EEERF NI HERNEHII H AR e R B Ry (e EE R s AT T
et He(E R 0 RTE TR e - FHRRFHRR - WS ERFET
PYERAESMRHE R - ISR TR o

() B ZBimess

L. BT RAR RIS 16 i

FEIEFCEBERG 2t 1946 FRFEEIR bR F A ARSI SES AR AT 16
6% » *MESTNBHIR TT Bda T 18 T R i oy i T DURE -

fe it B AR E RIS TRARERIES 16 fra)(1) - HERMEN T LSS
i#5°K (upon a defendant’s request)  fgia%l 51 7 HE R A A G~ FE:

(1) Ha 7> 2 IR e o (o 2 ol e A A T B e = 27

Ffrs5 10t (Defendant’s Oral Statement) Ef5# S FEE A (official
interrogation) 2|t Ry HY CIGEPE A 5 TRE[IH 5 FyaZ RIS - T8 B AR 0 A E 1 H A
BRI SR R A A S > P > $i S BIEVEZEE (undercover agents) &
GRES (informants) B fyHY CISEBGR AN N EIFELE N  f 5 N AKAE 38 A 1 {(E F 2 188
PR AT AE RS REEE A -

(2) mAFTA ~ GANREZETHHEARNFHERBRAEEC#% (Defendant’s

2 EEE DL discovery 57" duty of disclosure” ZRFETEIEFIRELEIH Y -

% See Federal Rule of Criminal Procedure, Rule 16. (¢) Continuing Duty of Disclose. (“A party who
discovers additional evidence or material before or during trial must promptly disclose its existence to
the other party or the court if:

(1) the evidence or material is subject to discovery or inspection under this rule; and

(2) the other party previously requested, or the court ordered, its production.)

% See Federal Rule of Criminal Procedure, Rule 16. Disclosure and Inspection B S sFaA BRI E
1946 FLIKFEAE Z RIEIE - HRTE Y K 2013 FEEETRYRRA -

" Federal Rule of Criminal Procedure, Rule 16 (a) (1) (A) Defendant's Oral Statement. Upon a
defendant's request, the government must disclose to the defendant the substance of any relevant oral
statement made by the defendant, before or after arrest, in response to interrogation by a person the
defendant knew was a government agent if the government intends to use the statement at trial.

*® “Interrogation by a person the defendant knew was a government agent”.
¥ See United States v. Siraj, 533 F.3d 99 (2™ Cir. 2008).
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Written or Recorded Statement) - JEAEZT#7 S0 ~ 26 ~ #Es2 -

TR B A T i 5% 3 R seaC sk ERT R M B FR B A S AT 15
MR % AE PR ACEEC#R FAE  eEE RS EEE (Grand Jury) RiffT A RE T H
E%ﬁﬁ'é% o JNVEFEEN -

SE[E BRI (Codefendant’s Statements) A FE{ERE AP - °'FE[E] 45
ﬁ:‘%@%‘%ﬁi@%ﬁﬂ%ﬁ?ﬂﬂﬁ%ﬁ FeRibRAL - BT TCHA  IREIE A E S FE S A =1
A~ SRS ERRERISIIFIE A HESR - A £ H%E%ﬂ%ﬁ}i  HA
TEHITEID T IR THVERFSIH SRR Al - B S B R B A ST SR L
S RITRRAL -

(3) WA R ASKER - AT EARERZRA - WA
N7 IS

(4) BRI o>
(5) WITATH + AR USSR » AT

PHE A2 | (material to prepare the defense) ~ H 2% TESB 1 By da 7 (e FEk
EHEWE - BiETa o Al T FEAETT SRS - 20 - B E ~ U

3% Federal Rule of Criminal Procedure, Rule 16 (a)(1)(B) Defendant's Written or Recorded Statement.
Upon a defendant's request, the government must disclose to the defendant, and make available for
inspection, copying, or photographing, all of the following:

(i) any relevant written or recorded statement by the defendant if:

* statement is within the government's possession, custody, or control; and

« the attorney for the government knows—or through due diligence could know—that the statement
exists;

(ii) the portion of any written record containing the substance of any relevant oral statement made
before or after arrest if the defendant made the statement in response to interrogation by a person the
defendant knew was a government agent; and

(ii1) the defendant's recorded testimony before a grand jury relating to the charged offense.

3! STEPHEN A. SALTZBURG, AND DANIEL J. CAPRA. AMERICAN CRIMINAL PROCEDURE,
1077 ( 10" ed, 2014).

32 Federal Rule of Criminal Procedure, Rule 16(a)(1)(C) Organizational Defendant. Upon a
defendant's request, if the defendant is an organization, the government must disclose to the defendant
any statement described in Rule 16(a)(1)(A) and (B) if the government contends that the person
making the statement:

(i) was legally able to bind the defendant regarding the subject of the statement because of that person's
position as the defendant's director, officer, employee, or agent; or

(ii) was personally involved in the alleged conduct constituting the offense and was legally able to bind
the defendant regarding that conduct because of that person's position as the defendant's director,
officer, employee, or agent.

33 Federal Rule of Criminal Procedure, Rule 16(a)(1)(D) Defendant's Prior Record. Upon a defendant's
request, the government must furnish the defendant with a copy of the defendant's prior criminal record
that is within the government's possession, custody, or control if the attorney for the government
knows—or through due diligence could know—that the record exists.
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K FEEZ MU T — S5 K - AR RES - BE L &
BERT RS AR FTEE [ HRREREFAE AR ) T RUEMHE BS - IR
HARE R SCEBWRS HIN S 2 BREE R T mE NP E - MelE )y w5
NFe% o NILZEAEN Ry -

£ United States v. Phillip *>—2&rf » 545 Phillip B BHE YT Jamal i
JIREESF o Jamal RIEEFEEETESE T » )7 15k Jamal (RS EEHRICEHES
3L > #iE: Phillip HISHAKZE ﬁw&L%"MHMmPE FHERX Jamal HHTT

NEFRTERE - HSECABESD - Bl ST - i i Ealis B s g s 55—
%mew’ﬁéﬁﬁ%’mewﬁﬁéﬁ’mﬁwﬁﬁiﬁfﬁﬁﬁiﬁ
T Jamal - (HFRILIABRI AR E S (coached) {RIBREHH Z FRE AT By
Z B > ZRT » R T BEIEBRAICAS > Roderick FLERFFAIA SIS A A] - HAf
s T A TS A TELS Jamal Z (81T o BRFESEE /NG FERARTRBEEE R - 48R8E . -
Roderick HYE) [ k52 N AN E B S 5 R A SERZEE T 4E4058 NIy & 7
YRR - JEBEEIEHE & B By Roderick HYACET » ¥1j% Roderick A fE(FEERE ] R H
io B NAHHZEM A2 B 5 T /R > ¥ Phillip A2 H AT E G HUTS
Roderick HIEERERFZAT - B HBRESRIR AVHEE 38 HI 8 B FREE A\ 2 E IR 4
(B[22 Sra Aot - AEMIETE Roderick HgER2T BN S 2 e
REFATEARFE » BEFLEE O FIRARA MR ER 7L Roderick FHfs%e
TR A~ 2 85 0 #h LR 7 8 KRR I -

(6) BHFTA ~ BRREZETZ S - Liiebam s - FEEEHREE > A
%Mﬁ%ﬁ%ﬁ%ﬁ%kﬁ%<E%ﬁ¢%%@ﬁ%%ﬂﬁa¢@%’@ﬁ@&
AT Rt ~ LR B R e i 4

3 Federal Rule of Criminal Procedure, Rule 16(a)(1)(E) Documents and Objects. Upon a defendant's
request, the government must permit the defendant to inspect and to copy or photograph books, papers,
documents, data, photographs, tangible objects, buildings or places, or copies or portions of any of
these items, if the item is within the government's possession, custody, or control and:

(i) the item is material to preparing the defense;

(ii) the government intends to use the item in its case-in-chief at trial; or

(iii) the item was obtained from or belongs to the defendant.

> United States v. Phillip, 948 F. 2d 241 (6th Cir. 1991).

3% Federal Rule of Criminal Procedure, Rule 16 (a) (1) (F) Reports of Examinations and Tests. Upon a
defendant's request, the government must permit a defendant to inspect and to copy or photograph the
results or reports of any physical or mental examination and of any scientific test or experiment if:

(i) the item is within the government's possession, custody, or control;

(ii) the attorney for the government knows—or through due diligence could know—that the item exists;
and

(iii) the item is material to preparing the defense or the government intends to use the item in its

8



ENUER R ~ BRbEdss - MURRSRHE « TAIEEY - PR - fai
EE ~ VISR EE > R ATHPTR IS R R S o HEE A LR
R R T - B IR ILERERE N\ SRy ~ 98 ~ ERGE R Z BR (R i H > &
W AR H A R e S R TS - R B T TR P2 HH S5
It SREA BRI ARG 2 B R PRI IR 4B~ ERAVIABCRE 2 > #1150
PR S 2T sl R R SRR R o B i — A
AR IS S AR AR AHER SRS mw s
B el A ELAR R & 2 A -

(7) f RN E R R B e N 2 s - R EL a8 NER
(witness qualifications) Iz#%z6 A\ 2 R AT 2 #H (the bases and reasons for the

opinions) °

2. FREEBHREIE AN ZH H

f I EEI AT S EPS B AT AL B S A B - il ok -
SEF TR S e AR R 1l 9 B g st Bl v H BV BRI Y RS

REZHAER 16 fFR(a)(2) ME @ MIEIEBRREE ¢

(1) 5 R (HAEZE A Ry Z (i &1 work product) ©

T2 B SR & BAL Ry (R A SGEEET B AV R 2 e ~ thissk ~ INERSCHSE » 6l
41 FBI S EH S - (HEMBENERE RS ES BRI  AMES S
Give AN PR

case-in-chief at trial.

37 Federal Rule of Criminal Procedure, Rule 16 (1) (a) (G) Expert Witnesses. At the defendant's
request, the government must give to the defendant a written summary of any testimony that the
government intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence during its
case-in-chief at trial. If the government requests discovery under subdivision (b)(1)(C)(ii) and the
defendant complies, the government must, at the defendant's request, give to the defendant a written
summary of testimony that the government intends to use under Rules 702, 703, or 705 of the Federal
Rules of Evidence as evidence at trial on the issue of the defendant's mental condition. The summary
provided under this subparagraph must describe the witness's opinions, the bases and reasons for those
opinions, and the witness's qualifications.

¥ Federal Rule of Criminal Procedure, Rule 16 (2) Information Not Subject to Disclosure. Except as
permitted by Rule 16(a)(1)(A)-(D), (F), and (G), this rule does not authorize the discovery or
inspection of reports, memoranda, or other internal government documents made by an attorney for the
government or other government agent in connection with investigating or prosecuting the case. Nor
does this rule authorize the discovery or inspection of statements made by prospective government
witnesses except as provided in 18 U.S.C. §3500.



(2) 5 At » FAER T - >

RIEAIEHRE » 38 UL R 7E BB R AR - HEE /R PR Jencks Act 19
WA S ABIANEF & 18 UL S. C. § 3500 Jencks Act TR » IS MIE A S HT:
HE 1 o ERMASBLIATT & Jencks Act TEE - FEAIL -

(3) KEsEmTH -

FEIAFEZEE (Grand Jury) RERERERS - ANBHHETT > NIRREHERYEC
sk ARSI B R ELE N - e ERE ¢ 1) HA AR S E A Ryl i 1 1%
FPIERAFT Ry Z BRI 5 2) % Jencks Act #iE - CAEBFHPIEE A - HILAIE
KEEEBPT R B " 3) M AREERF THS - SR EE A B
AIEEIHH TR (exculpatory) ZESHEEH} (HIFTEE #E:HY Brady rights  5F{&4I0)
BHMRER

3. EEREN

A R BT B T » SRS b R R IS e
FEAHTRR T8 L R SR T R S 2t - SIS
2o R AR R BT S A0S ) Canything
exculpatory ) » TIFEFE RS (IRER IS A1 T ST - (EIHRIT B AETOREN - £
B SLHSPIEN - RS SEIH STA AIR AIE
16 (d) (1) SUEBT AT HRN 55BN - R AAIR R
K FRER AR T AEERE -

4. Jencks Act

YRITFTAL - AR st R R A S AR o - B T ISR SRR anai Al LS
FEIBHF Fe = AE o gt B EE A\ R IR AL - S8/t —Epa B 0 BIIFTE Jencks Act
(18U.S.C. § 3500) - JEAsEEINEREFERMNERTETENER S — -

WIRIRFSN ST RAR A 16 R (2) (1) ZHE @ 58 ANBAUEA BIEEE R

¥ Id.

% Federal Rule of Criminal Procedure, Rule 16 (3) Grand Jury Transcripts. This rule does not apply to
the discovery or inspection of a grand jury's recorded proceedings, except as provided in Rules 6, 12(h),
16(a)(1), and 26.2.

BRI -

2 Federal Rule of Criminal Procedure, Rule 16. (d)(1) Protective and Modifying Orders. At any time
the court may, for good cause, deny, restrict, or defer discovery or inspection, or grant other

appropriate relief.
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HE N > P HETAVE GG L A S R - EEERE T A
FIRZFPHYHERT - 32 1957 4F » EBI PR = AREAE Jencks v. United States **—2&
T BRI S 5 A\ SRS YIE—E BT IR
HREE AFRIFRAL (pretrial statement, BMEE PRI ) BHETES - EREE
a1 H N ST YRR I8 T Jencks Act » HIERY 18 U. S. C. § 3500 -
Zt > 18 U. S. C. § 3500 58 N FRIPRAHIBZ T B A T afaatis - il
Rl FORG 2 T 4o A P iR MG U7 58 A\ PRSI G ey Al o
18 U. S. C. § 3500 {37 “EBEAIT :

2 Supra note 38.

¥ Jencks v. United States, 353 U.S. 657 (1957).

¥ Id. at 667 (<...The crucial nature of the testimony of Ford and Matusow to the Government's case is
apparent. The impeachment of that testimony was singularly important to Jencks. The value of the
reports for impeachment purposes was highlighted by the admissions of both witnesses that they could
not remember what reports were oral and what were written”).

0 Jencks Act, 18 U.S.C. § 3500:

(a) In any criminal prosecution brought by the United States, no statement or report in the possession of
the United States which was made by a Government witness or prospective Government witness (other
than the defendant) shall be the subject of subpoena, discovery, or inspection until said witness has
testified on direct examination in the trial of the case.

(b) After a witness called by the United States has testified on direct examination, the court shall, on
motion of the defendant, order the United States to produce any statement (as hereinafter defined) of
the witness in the possession of the United States which relates to the subject matter as to which the
witness has testified. If the entire contents of any such statement relate to the subject matter of the
testimony of the witness, the court shall order it to be delivered directly to the defendant for his
examination and use.

(c) If the United States claims that any statement ordered to be produced under this section contains
matter which does not relate to the subject matter of the testimony of the witness, the court shall order
the United States to deliver such statement for the inspection of the court in camera. Upon such
delivery the court shall excise the portions of such statement which do not relate to the subject matter
of the testimony of the witness. With such material excised, the court shall then direct delivery of such
statement to the defendant for his use. If, pursuant to such procedure, any portion of such statement is
withheld from the defendant and the defendant objects to such withholding, and the trial is continued to
an adjudication of the guilt of the defendant, the entire text of such statement shall be preserved by the
United States and, in the event the defendant appeals, shall be made available to the appellate court for
the purpose of determining the correctness of the ruling of the trial judge. Whenever any statement is
delivered to a defendant pursuant to this section, the court in its discretion, upon application of said
defendant, may recess proceedings in the trial for such time as it may determine to be reasonably
required for the examination of such statement by said defendant and his preparation for its use in the
trial.

(d) If the United States elects not to comply with an order of the court under subsection (b) or (¢)
hereof to deliver to the defendant any such statement, or such portion thereof as the court may direct,
the court shall strike from the record the testimony of the witness, and the trial shall proceed unless the
court in its discretion shall determine that the interests of justice require that a mistrial be declared.

(e) The term “statement”, as used in subsections (b), (c), and (d) of this section in relation to any
witness called by the United States, means--

(1) a written statement made by said witness and signed or otherwise adopted or approved by him;

(2) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement made by said witness and recorded
contemporaneously with the making of such oral statement; or

(3) a statement, however taken or recorded, or a transcription thereof, if any, made by said witness to a
grand jury.
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(1) ZE%EHE%555°K (on the defendant’s motion) °

(2) fripEETAER AR TR 1% -

fe TR AP FHAIIH P ERE5C 2% (only available after direct
examination) - AT NG A\ AR #6755 - HEHER S A F
so i B4 88 HAE A A E R R HFRRE S ZNE s hERES AL ER
B sE B NE Z Bk > S8 ARVEEZ R - B FEANERI 2588 0 N

It ZARFE AR EEE I HERE e 8 218t i 4 A ian HaF Rl 2 2675 -

LIt ORas AN 005 Sl i i e 2 B RS AIRE - M fe 5 WA T AR HI]

HEMEEA > AEEREE R N Z BB R IR A 2 -

(3) 18 U. S. C. § 3500 JEZ {5 " &AL, (Statement) - {EfRFY 513
i 1) s ARV EERRAL © 2) FETHSRAVEE A DIBARRAL - JFA B (RS
Cikg= 359 =R R A% k3Ll e S - S E | DEE KN Sy i

s 3) AERPEFEERTAT Ry 2 BRAL -

F B ETAT > 5 A S B ks AR R > e > IR 3

BHHEE - BN e REEN

(4) FENGFRIR AT S N A PR S HE R -

LA United States v. Byrne ZE{: [ {3l] - 3% 258 NP2 RIFTEAL 2 N B HA
BEANZE TAUTRRTZ R L 0 28T - SE AR EREL H g T IRISEE R
AIFTED ) MRS /A B RAReat Res A\ AR AC B S L 1 Fr Ry PR Ay
BALAHE - f T MR R R o SR AR AL E 2 B0 RiE N H e
MANEZ e RER  BARESEEEEEMHEE - a7 N T8I A 2 Jencks

Act - ¥

5. The Brady Rule

WIRTFTAL > BTN RS S B B I RR A& O~ ZHUNE

47" See United States v. Malone, 70 F. 3d 1276 (8" Cir. 1995).

48 STEPHEN A. SALTZBURG, AND DANIEL J. CAPRA, supra note 31, at 1084 (“ a witness'’s
prior statements need not be disclosed under the Jencks Act unless it relates to the subject
matter of the witness’s direct testimony”).

¥ See United States v. Byrne, 83 F. 3d 984 (8" Cir. 1996) (“where witness testifies to acts occurring

during the conspiracy, there was no violation of the Jencks Act when the government failed to disclose

the witness’s prior statement concerning acts committed before the conspiracy-this was collateral or
background information that did not relate to the subject matter of the direct testimony”).
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SEAYURE BB T RIS E R » R RS BREERS © 28010 > it
B ERREAEEEATE  HAREWETREE 25 (materially exculpatory)
F B AR 1963 4E Brady v. Maryland > —ZEHETT T I Z2 B ER R0
EFEREET LIS RE S L%

f£ Brady v. Maryland —Z&tft > Brady B30 Bolit #/k—4REHRIREEST > /&
TET B > Brady Jo238 > M TP RS BUUTT - HERE N T E i A&
Fy3tL Bolit » Brady HYRHERRANE KA /7871 Bolit HYRRAL > 177 HEfE ELFT3518
7T~ Bolit B PRAL - A4 T Bolit HHAN T NAYE KIERAL - Brady HEIAZIE
FHIFIAGERE 127 JEA Bolit & fRyaZ FHERAL - SREIIFR R S Abeat iy > RGE1EE
EEREFPHVEDR e T HIN B E R H AR R e S E R R R B R E R
MAZEHAL Bolit $HKN F-HYRZ RIS Brady HSEHIFAFERZE - o7
Krfar - BLHFEEAERBEHE -

-

Brady —=HEHE ERNAREN - B EHRR - ZEIFL RS ABER
$1¥f exculpatory ERIFRNEF R - NI - BN FE R ERN & A L6
TNZ NS > EM R SR IR Ryl RN AR 3 (R gr Al -

R EE AN SIS~ eIEENE L LRBFEE I Brady — % &
1% LJ5#% exculpatory FEHEERE Y BA/RIFE AT f The Brady Rule 20721 Brady
Right > exculpatory &}/ #fH £ Brady Information °

2uiw 4= AT RR Brady Rule RBREERLAIT

(1) B BB HEZEE R IRFTR - 7

B - FFARYHRES B B EE A rs r i LIRS A FE HEFRE - R e
ZE N R HR S B RS A\ Y s 28R T At Ry BT 2 o - (Rl -
PE RS EOR E BE R aE AN Bl T (R R R S PE (RS < S8 BIE B A R
AR -

BB A T B 5T - 28I WA A R » tp i
FHEEA ~ #EEHSHA (actually or constructively in its possession) I B {5FEH]

% Brady v. Maryland, 373 U. S. 83(1963).

31 {4 materially exculpatory S5 BH </ & “the prosecutor’s constitutional duty to disclose”.
2 EEE 3B Knowledge of the information by prosecutor isn’t required.”

3 See Giglio v. United States, 405 U.S. 150 (1972).
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(accessible to it ) ZERIEA Brady FF5 B ERRHYRES T i T HIEHE -
HEZ  BiiNEG P AIEE IR B HEIEZENER T2 HE " '
A 5 B ERHAEA R E TGS - BE G fatdEiiaz - Al Ty
WeERTTHA J sZHER - K2 0 it The Brady Rule fE#y5inTT - i NiRZL
E%ﬁ@ﬂﬁﬁ%%gﬁ AL~ R s ~ REEERAL - EORETReE - NI BB - e AMEZR

EEE ISR - T IR EIR SR ﬁﬁ/ﬁ%ﬁﬂimﬁﬁ HRIIVEI ER &
JrJr st TR T N ZEE R A A RES -

(2) RS R K

F United States v. Agurs (1976) **—2&th » EEEFS G EFE (%21 % The
Brady Rule FTafiy " EEE AR | ST Rl » ZRERE [EIRHAEHR 551 FEACE [
The Brady Rule HYEEZEZEN] - &7 Ryffeds " RERHIFATREEK S (no request) ~ 1
& PR ERE IR B ASSAEK ) (specific request) ~ #id THRH—FGMEFEK
(general request) > =% -

JEBEAE AR 22 52 Mooney v. Holohan™—Z& Byl » H528 A SC AR A & AR/ R
R E S Rss - TR - R TH8EE - BUEEE AR H 2 RE(Ree =
R Ry AR Z — - (RS BN PR A 2 BORAE - FEIBE T - 4
P ARIEL K (no request 5AY) » {5 The Brady Rule HY#ERZ : ZEFRTHE
Brady —% - @& BAGH Kig i~ E S 1E — 40 Bolit Jopilil 2 FHAAY
(specific request) ;A Agurs —Z& » Y5 ERE N HFIFE Sewell 23T
1807 LA SRR IRALSTT > Agurs DUEE MRS KR /TR I A Brady &k}
AIAF IR FEFR AT T EL RS ORI general request JERY ) B FiR = AR Ry -
et A MRS K AR Y AHEER K » A23F The Brady Rule Z fp S - 7 HIET
GHRA 5% 0 & The Brady Rule fE—BUA BB HEAHFAE (FHE&M) DHAELE
RN FARER

-

% Fero v. Kerby, 39 F. 3d 1462, 1472 n.12 (10th Cir. 1994); see also United States v. Thorton, 1 F. 3d
149, 158 (3d Cir. 1993) (“[T] he prosecution is obligated to produce certain evidence actually or
constructively in its possession or accessible to it.””) (quoting United States v. Perdomo, 929 F. 2d 976,
969 (3d Cir. 1991).

% See Nancy E. O’Malley, CONFIDENTIALITY AND THE BRADY RULE: Confidentiality & the
Sexual Assault Survivor, Sexual Assault Committee CDAA (2002).

%% United States v. Agurs, 427 U.S. 97,96 S.Ct. 2392, 49 L.Ed.2d 342 (1976).

> 4R Brady —ZERIRBIL—EAY -

¥ Mooney v. Holohan, 294 U.S. 10355 S.Ct. 34079 L.Ed. 79198 A.L.R. 406(1935).

%% United States v. Agurs ,supra note 56.
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Q) BEEAFHE > EGG2EER AR E -

Brady Information 2R E'EEA > [ERLZEF 2R B REREEIE > BEX

Rt ARt A AERIN S IR R Z RILE S e DUE A B IR A i il e B
SR MR RS BRI - SSEI S a = A e S KR T The
Brady Rule FVEEEARMFFRRER - AFEERVIATT

®United States v. Agurs (1976)%° :

Agurs FEEE RN Sewell 3L - f507 DL 4REEALIEALSTT © Augurs
RILUEE DR - SSEIF A S0 ABE % R » The Brady Rule HY#E [ EBLAT[E
HZIAR BB WRE GRS AN CESGHE HEGEENE
EFEHL (the entire record) —HGHRZE » MIF—HMIR » BIZE Rt 2 [ ERFE
ZRIFE > REPRTERB A THE AN Sewell ZIRIRIER - Hik
BRI S AR HERE s B S IEE N EAIhUEE - 28 » AR RIE 2
GERHEGER  EAZAHZRIIG > WEa2EE - ENEEMER
Z BRI TTRIFT £ 5E 2 IEE AR S ss N BB AT FRE -
LH T~ RN 55— HEEEINC e DB E A2 T
2 TS E A ZATRE R A ZE 2 e W it 2 - (RIEEE Rt
iR LGRS 2 e Bk BRI A E R ST 2 R - S i s A Read e
NIEEE - (HEF ARG s R & A 3 2 HR - AT RS
W= NZRIZEER A REA FRAAGE R A ST ERE - FaEslEZH
ERBR A EEERX

@ United States v. Bagley (1985)°":

EEEF i = AR — 2P Y] The Brady Rule 7 B'H B RAVHE (A5
B TR 0 HAHAEE (reasonable probability) {5 H]E 4= R [E]HY
G o ARFEHE: Bagley [FEIFHGEESTREon SBtEZM: - EEFELIEE A -
Bl i ARl ke T E AR R S N B IS B ENETAE - 2 (et 556
T ARSI/ &3 /5 (the Bureau of Alcohol, Tobacco and Firearms)
B2 - ARSNGB ARSI Bagley P aM 215 - JERIE AT
HEEan e TARZEW SRR R AN A CEE LIFEEZ
B 5% Bagley FrbazanZe R » RIS A RERCEE R -

0 1d.

' United States v. Bagley, 473 U. S. 667 (1985).
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f 5l K3 The Brady Rule ©

® Kyles v. Whitley (1995)%%:

Kyles BEHEAEFE GG TIB R E — &t  so AR R 31 S = pE Ak
BIEIME 5 1% BV Bl 3 AR k% - fg 7 HEe i iU H 58 A 558
Kyles 55T > Kyles B3 fE H R /5 H B Beanie - 5 Beanie R A $260 f
Abaii o & B - Beanie #E{ERHEIER @ HY NE T RENRSE
FEHZ AR ZIETE Kyles Fy 5T - R HEBASAE U456 A o i #4858
AR FRR AR SR - Hofh— N E SRR AT E 5 Beanie Sy ARZUHE - 1
JEFS B4 Kyles AUk » 41 > Beanie FYEICEHi I N 2S5 L i ~ 2

B RTINS SO AL B A i Kyles Hff - FLILIISEH AR
M b altE R B AR & BR - B E s AbeRor - Fras (AR E A A A R4S
R WIHEZ ERHFAEME R S IR AL M AREN HE G R BHE
EREEALESR > (Z#8 (undermine confidence in the verdict) ; RNELFEREE
R ERAAR TR~ Z 5515 - e (B35 BT Wi 458 N 5650 i A e - 0%
NE A 2 NMENEAEE  RIERE Y EHEAF 2SR agER
R

(4) HESEIRAE VBRI R HEE 2 5] -
B > e &5 — AL HIRE e A S8 R A s iR aE /7 NSRS SR
AR > 05 AR TGRSR The Brady Rule HYZR -

(5) TR LR B TP BAGTE] (indicating) ¥ A AIHYERY -

BEAAR R RN B9UIRER B T-565 (electronic discovery) B/
BRFHEMS - ZREUAR AR B EHEER S - B S =P R
(searchable form) fEHEI/HE e » A BRI E(MTHER S EFTF] - FlLfE
United States v. Skilling™ —2€ » 7 #EaF 22 A FIEE > 7 e > i i
EERELIERT AR e h EHWE R 2R G E R - & Brady Rule £
R o MR A i — DRI H (A RS R B X 5 5 A Brady Information - it H.

62 Kyles v. Whitley, 514 U. S. 419 (1995).

% Wood v. Bratholomew , 516 U. S. 1 (1995) .

4 United States v. Skilling, 554 F. 3d 529 (5" Cir. 2009).

% ZzF#/\ 5] (Enron Corporation) f4ALAEMNIEI—Z AT > 2001 4FLLAT Ayttt _E B KHTE
T3~ RARRKERAT Z— > 2001 FJE NG HFF AR Ha R - 2002 5 E07E -
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EEERMAUE TR AL TSR ER A E A ES > #
TR BT ES AR SR B NI ged ERte 7 RS n g LA etk

66

(=) B Z BB

R ERR P 2ENE SR S 0 B E SR &R E SN A
e EF TR > AMBANELZF LB EERERS A ANEECIEZER
(privilege against self-incrimination ) - WA 3ERAGL S EEARER 2 (RlE B IE & A E
TEFp  AEEEE S E R —ESERE - SRR e - FAIE DIRg SR 2
FEJFA (reciprocity requirement) i » TREIH S MR T IR I B REK > H7Y
C AR RS ER - IREE S TR 5 - °

L. TR EEREA RIS 16 f%

[FIRIFTAL - BEBRIERARIAIE 16 (R (b)° DUTF RS IRRER -
WS RIS Ry T VD B B Re T R B R EOK - AT R RS IR &
BRI B AR Swe AR —’\%EEJ{%H%E&%TM%F%TE’J
oK o RSB O 2 BARRERIEN Z BB B BIENEERR

5 United States v. Skillin, supra note 64 (“all data was electronic and provided in a searchable
format...the government was in no better position to locate any potentially exculpatory evidence than
was Skilling”).

67 mp

B 15 _F 5% F“Only requires disclosure from defense if Defendant requests similar disclosure from
prosecution.”.

%% Federal Rule of Criminal Procedure, Rule 16 (b) (1) (A) Documents and Objects. If a defendant
requests disclosure under Rule 16(a)(1)(E) and the government complies, then the defendant must
permit the government, upon request, to inspect and to copy or photograph books, papers, documents,
data, photographs, tangible objects, buildings or places, or copies or portions of any of these items if:
(i) the item is within the defendant's possession, custody, or control; and

(ii) the defendant intends to use the item in the defendant's case-in-chief at trial.

(B) Reports of Examinations and Tests. If a defendant requests disclosure under Rule 16(a)(1)(F) and
the government complies, the defendant must permit the government, upon request, to inspect and to
copy or photograph the results or reports of any physical or mental examination and of any scientific
test or experiment if:

(i) the item is within the defendant's possession, custody, or control; and

(ii) the defendant intends to use the item in the defendant's case-in-chief at trial, or intends to call the
witness who prepared the report and the report relates to the witness's testimony.

(C) Expert witnesses.--The defendant must, at the government's request, give to the government a
written summary of any testimony that the defendant intends to use under Rules 702, 703, or 705 of the
Federal Rules of Evidence as evidence at trial, if--

(i) the defendant requests disclosure under subdivision (a)(1)(G) and the government complies; or
(i1) the defendant has given notice under Rule 12.2(b) of an intent to present expert testimony on the
defendant's mental condition.

This summary must describe the witness's opinions, the bases and reasons for those opinions, and the
witness's qualifications.
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(waiver) » “FER] > H 5 BESTELMR TR H B RGE K » B HLAT IR EE B RE
BIS AR RER M LREZAEEFERENEER T  ARREE 5HE
R = TS FAER 3 -

RIEFSIES AR A > BB RES— R e T

(D3CE RPN - B WS RELAS 16 (FR@)(DE)EE F 5 55 KBRS
BNEE - R T UCER R - IS BB T 350K ~ SRS AT EE ~ HR ez AT
(EHZ3CGE ~ Yott » FEAETIR TRt ~ s2H] ~ s

(2) BHG ~ LE - KRS S ¢ SRS IRENES 16 fr(a)(D)F)H
JE [t T aE KB R e iR S - M HOAR R - Al B R 755K ~ JEACET
fe it~ HD ~ B RS s « HRHEF AP EH 2 54  OHE R
o 2 B 4

() FHEEN B EIRENE ()(1) (GRUE e 555 KB~ E 5068 N ZadEd
R >t T HOARE R > AR I 7 e ~ FES e 5 B H a1 th Al i 2
o NGt © MR B 58 NS (witness qualifications) Ki%s6 N\ B AT
fic#E 2 B (the bases and reasons for the opinions) °

2. Williams v. Florida (1970) "

15w M S BRI - FERF A EE Williams v. Florida —28 « A& RyZEE]
GRS i s AR S S IR B R R B AT IR M M HE R RRIE N S RS
FEREE SRUS HY s K175 5 (notice-of —alibi ) » RISt g S RS L HAZ BARIE Z
FARER T3 EanbA -

R e HEEINNIERE - SR Eam e A et A 56 - 2
FALF A RTE AR T > R H R E R Z Fr e R Kol i A e Ak
FFE - AEME Williams [RIBHRGREE —F g s - HBEE 2 BRE L aliqdz
HH S R R I L 2SR RN AEHRES - ZR0M > Williams JEAERE (I AERE A AE R EOR R
H AR H 55 > Firfe it B > Williams 575 (628 B N E EiR S E H
BABNBIERZAHBECIRER - REIB R A E L TP IR > 51

% STEPHEN A. SALTZBURG, AND DANIEL J. CAPRA, supra note 31, at 1121.
™ Williams v. Florida, 339 U. S. 78. (1970).
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MERVREET TR TS ARIE S R E WA AR DUEANE (RN 24 A 78
Sy IR FEERIRE 2 AT T AR A AN SR R S R )
SIS R B R 2 A E - N EHEE E IR E AEET ,\EE$)\
FERETIRDTS - EEBZERR - BRI TOLEA g 2 @R > 7 AR
SRR AR ROGEB BB R AN EE A EER 2 R E B R B E R
FAMERID » s — HORER DA NGE - BB G AR TFREE
B FEHOEARE RGN #INNERE A EERSEEEAFABEE
Z A HES CIERER - AR ZEE A T A% » SE BT FI i = ARE(E United States v. Nobles
—EFEPRHEELLEIEE NS CIEE %UEIEZ%T%@BEBA%EZE’IK
R EEASEE = R A FR SN EOK BB A A B IR A -

WEHIAN RS RS AR ARS8 A\ 2 A E R~ B IR R B
FIEEEREAHRANEE 12.1 {FR7E (notice of an alibi defense ) ; [EAN [EVEEE 12.2 &
FiE BN T RGPk 2 # & JRER DUE A K B 7R #E 5 (notice of an insanity
defense) 5 [E;A5 12.3 R¥ENHE ERGHUEANBIRESHT B 21T R > JRE

(notice of a public-authority defense) °

(P9 55KHRHES R BRI

W1 Bl - AefeE T —ERCE T - SARRFS - MHRFSH SR AR A
BRI B B ASHUE - B FEIERTR S RS R - FHIRTZ THE
BRSNS B N~ E®R T A > EEFFIAVEEHFEF (Pretrial Detention
Hearing) » i A 3E 561 R~ R -SSR FR S8 = 28 E3FF7AREAE United States v.
Suppa. —Z MR » PO EAEME SO G5 AEEIE » S EEHE
R S IS B R K ¢ P R AR o IS B AT o T A AR
SEBEAEERIEHN ~ I > TR EAEGRATRE T ABIZE% | (Open File) % >

"' Id. “ The adversary system of trial is hardly an end in itself; it is not yet a poker game in which
players enjoy an absolute right always to conceal their cards until played. We find ample room in that
system, at least as far as “due process” is concerned, for the instant Florida rule, which is designed to
enhance the search for truth in the criminal trial by insuring both the defendant and the State ample
opportunity to investigate certain facts crucial to the determination of guilt or innocence.”

72 United States v. Nobles, 422 U.S. 225 (1975).

73 United States v. Suppa. 799 F. 2d 115, 120 (3d Cir. 1986). (“A pretrial detention hearing is not
intended to serve as a vehicle for discovery from the government. Nothing in the statute or the
legislative history indicates otherwise.”)

™ See United States v. Thomas 2016 WL 890583 *2+, W.D.Pa. (2016).

P EVEER A AR EBBRI AR £ - HABESIIAHIAFTAE - BL 2013 £ Notre Dame
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PR FEET AT Z B R EE & 2 R A EAE(H AR I 2RI R R E TR EZ
et Bk MR A IERFERF s A S 72 K E (S MEEHESR
W EBCER S EE AEARE R - DLt 2 s sesE - 7

NAR Bl FR SRR AR R 5845 2 B R A f 48 2555 0K H KRR R
NZEZHERG (both timely and specific) < JABEEH S BRI RGFE K - 24
BRI T DIES[E] o DB G SEA R o {540 > {F Untied States v. Fullwood”® —2& >
HeEAE 13 il HRIRI AR R B R HEAE - MEHE 2 HEAE AT 1 (& H 650
FHEA K CABEAIMA T AEST 5 4E United States v. Mikaelian —Z&H > #2530
JEf G2 9 I8 H A 55 K Br B8 A SR CTHARR A1 7A R [EIE TREE Ry i K B3 T
RFAEF o 7 N EBRE R ECEG AT - W5 e AR TR PPt T o BT Y
RSB ER . W Eb A KA - TR SRR -

BEST - TEBESH TR 222 IR REEK IR EUERE R AREE K - i TR
[EIFE 5 ARSI RS - B - PRAISES R TR ER RS K © M4
BN FINEEAR AR R~ E A1 1mRbins - s ER Ry
RefiE] ~ HhRh EizEEdleF s EHAEEE ; CR)HERZTERIRIIER 0 HIRIEZE
TR Rl B HI a4

Law Review “An Argument Against Open-File Discovery in Criminal Cases” —3Z f ] » EFfE 22\
FAZEE » (hf5 T TR EEZERAER - AEEASE - SAS D - RIEEMER - &
HEREF-UVERTHE > fmzEREEEEER - BT EEEREFEAPEM -
See Brian P. Fox, An Argument Against Open-File Discovery in Criminal Cases, 89 Notre Dame L.
Rev. 425 (November 2013).

76 See Jenia I. Turner, supra note 23, at 1578.

7 See, e.g., NYSBA TASK FORCE ON CRIMINAL DISCOVERY FINAL REPORT 13-21 (2014);
SUPREME COURT OF VA., REPORT OF THE SPECIAL COMMITTEE ON CRIMINAL
DISCOVERY RULES TO THE CHIEF JUSTICE AND JUSTICES OF THE SUPREME COURT OF
VIRGINIA 6 (2014).

" U.S. v. Fullwood, 86 F.3d 27, 32 (2d Cir. 1996).

" U.S. v. Mikaelian, 168 F.3d 380, 389 (9th Cir. 1999).

80 Supra note 42.

81 H[I”grant a continuance”.

82 See Federal Rule of Criminal Procedure Rule 16(d)(2).
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(—) EBHREFZHESA

EEH N ESHE G HAE » REEPERLIINMIEEKE (Letters Rogatory)
Ry Z o B ZHEBER RS R TIMCGERE SN HEEHESEE
EELEE B EE AL (Mutual Legal Assistance Treaties * MLATSs) 52 o =]
AL B E SRR SN IR S A B B E B AN B AR H 2
i oK A BB KT o AR MNP AV EE KA Al B G aR it - 41/
BTRERE - 2 AN RERIAR A > ES ARy ERE RSN - [k
A KA RS IE Kb it i Bl - B T IDBIN = 0 MR K E TR PR H Bghs
A R EA O B AT CE AR T » 2R T A DM KSR P i
TSNS > YA - SRAE B E SR A B EE s B R E RS
o 8

= B & T Bt B4 45 A B B np e Y E B HRE Ry 51VAER (U.S. Department
of Justice ) Fz[F#5F% (U.S. Department of State) - [E{#5UHl (the Secretary of State )
B EDE A B e R R ILEMEH - B S TG RS 2 FRCE g -

Rl g BE R FER - R & E 4 =A DB e M R S I 1T 177 e e T
%IE o 86

RIBEBEBESE AR > VERERZE/VE 56 (AEFREE] T SiEE)k:
HEE: SEinA 199245 H 23 HEZEMEN 274045, (Organization of American
States, OAS ) %E HYEIMNBEFHESET BIAL (Inter-American Convention on

8 T. Markus Funk, Mutual Legal Assistance Treaties and Letters Rogatory: A guide for Judges,
Federal Judicial Center International Litigation Guide, 6 (2014).

8 Id. at 3.”Prosecutors typically consider letters rogatory an option of last resort for accessing
evidence abroad, to be exercised only when MLATS are not available”.

B BRI AN > T RS SIS R E AR G A EIEERAYIEE K (information exchange through
informal channels) [AIFESSTAYILIRFHD, BLHI (A - EAEREE N ERGE R 2 R BlsEM: - HE
HITIHE RN ERGREZ - (B TR RIS A o] s E B EIIE S 1Ry T U T3 - IREETEME R
REET A LS EHEREZEESE - HNRERR - FREAABEE SR A EAR G w25 -
8 T. Markus Funk, supra note 83, at 6.

Y EEEERELEE - http://www.state.gov/j/inl/rls/nrcrpt/2012 /vol2/184110.htm (last visited
Sept. 16, 2016).

21



Mutual Assistance in Criminal Matters) ; ** 2010 422 H 1 HEIE B ZST 2010 B
HEEERERE T IE o Vi E bR M C B SR 4 4L s S A T B
foh e FVER SE Rl B B RTRY BS Bt A B S E DAY -t P DAB i R B S5 B e 5 T 1A A B
fih o FBK A ok B BT T B A S i - BRI TS E S5 E - &fF
E¥F -~ EIERE FEERAGE RS - RN EBETEREUNE SR HEESY
(Security Exchange Commission) [ F & 5, ZZ & (the Federal Trade Commission)
PEHLDATE 2 f3Bh © VAN > EEMIEEIIA SERIEE ALY > 40 1988 FHIBES
28734 (United Nations Convention against Illicit Traffic in Narcotic Drugs and
Psychotropic Substances) ~ **1999 4[5 H[EZLH[Z /N4y (International Convention
for the Suppression of the Financing of Terrorism) ~ *>2000 44 Bl T B2 pE B4H 4%
JEFE/A4Y (United Nations Convention against Transnational Organized Crime) °*
2003 F B & K & J& /N 4 (United Nations Convention against
Corruption ,UNCAC) "% » B Bl { AR EEY « 20 AT ~ M
PREENET BhAE © " MitiBh e KB R &% e s A KIS AR A E
KILEFE ¢ B985 A 5656 (witness testimony or statement ) ~ 3 E 25 5
(documentary evidence ) ~ ¥H{# A B(EfG Y% %ZE (service of documents on persons or
organizations) ~ Z [ (executing requests for search and seizure) ~ L& 77
JFTfE (locating and identifying persons or things) ~ & H%E (freezing assets) ZF

(=) #hiTiite

FEREEA TN EA T BhEE R R MBI Bl B B KRBT
B R ED A NSRBI/ = (Office of International Affairs, OIA ) » B2/ =
BEREE NPE R IR NG EEER, BRI R & NS 450 E R R AR
SHITENA T BhEER - EIREt B S N A S5 [ K R R B AGE 5K - T35

8 fex N R http://www.amicc.org/docs/InterAmConvMutalAss92-3.pdf

¥ e NZ5EE R http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV%3Ajl0052

%0 Supra note 87.

! T. Markus Funk, supra note 83, at 6.

2 (&N SER https://www.unodc.org/unodc/en/treaties/illicit-trafficking.html

P &N SER http://www.un.org/law/cod/finterr.htm

M &N SER, https://www.unodc.org/unodc/treaties/CTOC/

P &N SER https://www.unodc.org/unodc/en/treaties/CAC/index.html

% Supra note 87.

O RIEEE E A A E SR BIFEEREA ERRE 40 R - The Office of International Affairs (OIA)
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[ESN PR FA L BIER K > HURIERMRSZ A LB E ~ A& R 255K 7 Z A
AR/ EEZESNEENE DRI K - RIHEE 2 5AR IR SE B
NEFIL K BT EE N RRRE - WZIMNEE R ZNE - BlE
RSN T K E - BIFREBIR A N G il e B -

(=) PSIRHGE Z R Al

MERBENEFE @ BFEEAGRE A G B F 2RI 28 U. S. C.
§1782 » {Re%EMUE - A IRIBINCEE KT ~ SN BISARE R E N Z 5K
iy AT EATERL ARSI 2 A TR BEEE 5 ~ SO st (ol a] RS NeR s B P04
EFEFF{E 2% (for use in a proceeding in a foreign or international tribunal) - [t ]
FTfE 227 A AN BRI A 2 TSR HIRE P R VB S REST Al 2 (H AR
FZ (criminal investigations conducted before formal accusation) ° [E]H » JEfEa S
ZMLAESHR ~ BV Tz 15— ER B B4 S ME BB VA RE 37 K 2 T =\
BITZ > IS EERTE AN BHFIESBHR T SCE ~ VI « WZFH KNSR E
BT 2 12FE » RIRERE A R B en i AT e 2 R . - ™

28 U. S. C. § 1782 HH iy B st B > B ALTARIEE Y > P1Efl%

is part of the Criminal Division of the Department of Justice. OIA is responsible for securing the return
of fugitives from abroad, and for requesting from foreign countries evidence and other assistance
needed in U.S. criminal investigations and prosecutions. In this regard, OIA assists state and local as
well as federal prosecutors and law enforcement agents. OIA is also responsible for assisting foreign
countries with respect to the extradition of fugitives and the production of evidence located in the
United States”, available at https://www.justice.gov/criminal-oia (last visited Sept. 16, 2016).

% 28 U.S. C. § 1782 - Assistance to foreign and international tribunals and to litigants before such
tribunals (a) The district court of the district in which a person resides or is found may order him to
give his testimony or statement or to produce a document or other thing for use in a proceeding in a
foreign or international tribunal, including criminal investigations conducted before formal accusation.
The order may be made pursuant to a letter rogatory issued, or request made, by a foreign or
international tribunal or upon the application of any interested person and may direct that the testimony
or statement be given, or the document or other thing be produced, before a person appointed by the
court. By virtue of his appointment, the person appointed has power to administer any necessary oath
and take the testimony or statement. The order may prescribe the practice and procedure, which may be
in whole or part the practice and procedure of the foreign country or the international tribunal, for
taking the testimony or statement or producing the document or other thing. To the extent that the order
does not prescribe otherwise, the testimony or statement shall be taken, and the document or other
thing produced, in accordance with the Federal Rules of Civil Procedure.

A person may not be compelled to give his testimony or statement or to produce a document or other
thing in violation of any legally applicable privilege.

(b) This chapter does not preclude a person within the United States from voluntarily giving his
testimony or statement, or producing a document or other thing, for use in a proceeding in a foreign or
international tribunal before any person and in any manner acceptable to him.

P BIALE T BIEGE ALY o FERIL -
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KNSR RE Z R E R (R S AE AR BN AR AGE - (RN FATE R
fFEF « fRIE 28 U.S. C § 1782 AR - HBHEHERR S KSR 2 (E/BFTE
R ZABHEN ~ BN H VR BEIRATE R EEEF ~ JH R/ NEAFE B BIPRTA RE
ZIEFP ~ INEARR ~ BIPRTARE A FRE A AR -

PRI R - FH1EME 28 U. S. C § 1782 #EfTEIA L IAVHEIE » (&R
HEARSNBL AT BB A E Z B ERAR A » 1975 4 HEFE /K EmEbAE
In re Letter Rogatory from Justice Court, Dist. Of Montreal, Canada —ZE &7 T
28 U. S. C. §1782 1B FH#EIE - RHEESTHIMEERE PR L S EHES - TR AR R
fifi I > 0 - "3 1996 FEAEEB R BRI TR » EAGSCFHRER A the proceeding
in a foreign “court”, [fj/&H] the proceeding in a foreign or international “tribunal” -
A EZE R aiELTi A 2 (HERF “including criminal investigations
conducted before formal accusation”; {KIAEFSHITHEZ S » ""HEXATEET
BFREAES NI THZEA'E (investigating magistrates) Fif T s BLH S5 2 P HHBH 21T
X (administrative) @ E]E (quasi-judicial) FHERRFIEN °

SR RATRE Z A E R B A (interested persons) L EFNHET ~ B B K EAL
(foreign government, its officers , or agencies) - NHIZZ B BB E M ERIBEA
BRAE (M EED AR B R K - BB ARATR 2 ARG « 8T
J37EBeAE Young v. U.S. Dept. of Justice —Z&t 3l F A n 2 A RINE A LT
TEZAFERGRA - HHARRERRL - AMRATE ZHIFR (R A - WIEERFYS N
MR BE AR RIBEREE L BRERZEEREHNEMERE
REEREREZATRETNERE  MAZE T E R ERRE R BB EER T REEE
Pefeth 2 SCEAGEH K RO CGE S B H N B EE 2 —# G677
SRR EA WL 2B REREBAGATE 2 FERGA " FEE
EEIF S LA FER7EFELE In re Letters Rogatory from Tokyo Dist. Prosecutor’s
Office , Tokyo, Japan —Z& » JRE R0 ST AT IR Z2E B I AR FTiE 2 =5
B ZREBLERE R BEEE R AR GEEE - Ty - ™

190" T Markus Funk, supra note 83, at 8.

Y In re Letter Rogatory from Justice Court, Dist. Of Montreal, Canada, 523 F. 2d 562 (6th Cir.
1975).

12 See 1964 Senate Report.

'S Young v. U.S. Dept. of Justice, 1988 WL 131302 (S. D. N.Y. 1988).

' In re Letters Rogatory from Tokyo Dist. Prosecutor’s Office, Tokyo, Japan, 16 F. 3d 1016, 28 Fed.
R. Serv. 3d 200 (9™ Cir. 1994).
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AR PE S BN A = 2 Y NS IR o i oK A% R & BB R RS 2K
AW EHER R - AR EERTELL N FRAIRE R © DI RE 2B RE S K E
BT E AP AT > AR G B ST ST R g AR] - 3)
AR KA B MR BGEIEF R S EEBA SR, 1 4)
ZAGER e a REE A ZEATDR - fild > SEEIFES VIS I Zom ] o)
CERVEIRA - SRIERN  HEBUF RS AR GE IR - HF - > BT
AR A > EHAE E R A SRR ISR IR BEARLEBIERZ
FEBOIEFEA - IREME AR S B E T B O EEEA
BIEREGSENHARE L BHAFRCZEA - BT EHASE - WHEEERE S
SRR - 1 17

H 28 U. S. C § 1782 EHi LI - HEUAR RS EHRATE Frigtl 258 R5 R
A KHEN L B TG FRA  Hoo OBES R DUERAE IR Z A Ry o TARE R R
HNell - HUaGRR KIRs > {22028 UL 8. C § 1782 ZJASC 1% (plain language) - (fi-f
LIESCAR B DN Z INZ SRR LAIR S - 262 T

LARAER T Z FREE K - ALLEEEFEZF KBEANREGE ~ B REF
(exhaustion of foreign discovery remedies) SyHiHE °

7£ Europmepa S. A. v. R. Esmerian, Inc., (1995)'"° + Application of Gianoli

"% EEE B R AE R RIS - AR E BN EBAERE AR T AR ST
IRHERZ &5 K il R R A2 P EGES -

1% .S. Constitution, amend. IV. “The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized”.

%7 U.S. Constitution, amend. V. “No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall
any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be taken for public use, without just
compensation”.

108 1J.S. Constitution, amend. VI. In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence.

1% T. Markus Funk, supra note 83, at 6-7.

"0 Europmepa S. A. v. R. Esmerian, Inc., 51 F. 3d 1095 (2d Cir. 1995)
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Aldunate (1993)""! ZEfEep » SERER ATANEIHE > S BB R SR B SR A L BN K -
A LLEAERZ I NELERE R HBEREE K R > R EZ BB REE K » TR
28 U. 8. C § 1782 HHEFIEBFEIAG IR K

29N A B SEEA B AT AL 258 B 0 A UEZ EARE /R
(discoverability) 7 &4 FyhBE o
LA In re Application for an Order Permitting Metallgesellschaft AG to take
Discovery —Z Rl » ARZEZ 5K 95 F— 8BS B &y IR 6 A Ry H VT
fetl > ZEFEEAZ —ZEBAFEIR 28 U. S. C § 1782 ME » FEREIARTEH K3
B AR A fi i A PR S R R o i E R DU A R AR
(privilege) KBS Z IR R CEREIRE Z R © BEFSH T AR R A58
BB R R IR EDEDe R - S 5% 35 NNZ A L B2 R fReg A e AH]
RN S HESRS IR A SGE SR AIARZE R S E R B R e F ATH
s PRB R OK - HEDARE B S ELIRTE BN AR - A AR A SRR
BRREEK 5 AN BF s A ERRARGR Ry o B UTARE ERE R FTERR -
s RBEGS L% TH R BB S N 2 SRR K B E R B AR Z RS
BUEARE > (£ 28 U. S. C § 1782 BUEIVEIESC Bl s il EIRARGRE R 7k
S A AN PN RN - G NEF (O RPN e S TN G N b sk ) A S AN
FNBGEEE Z B REE KA FTRE - R i 2 > BRI SR R B Z #EE e
PIZSBIAT N DL 2 4 B A R B 2 T ] = 1

3.5 KPR Z RSB LS NEE A S IRAE ST (admissibility) JESEELARGEE
BUATHER KATES R Z N -
DIARET R B FHE 777ARE 2005 4E In re Imanagement Services, Ltd. —Z& 5y
B - 7EBEIH B FAE R B A R E Z BEER K - TABEA MBS R E R A %
EIIRAE PRSI DWAS B SR ESEINEEARRIE > JRg ks
SEBTE NIRRT > A 2 g o

(PY) The Foreign Evidence Act

" dpplication of Gianoli Aldunate, 3 F. 3d 54 (2d Cir. 1993).

" ORE R S EE A BERER -

"3 In re Application for an Order Permitting Metallgesellschaft AG to take Discovery, 121 F. 3d 77
(2d Cir. 1997).

" In re Imanagement Services, Ltd., 2005 WL 1959702 (E. D. N. Y. 2005).
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2009 FEE L TIREEEM VAT BEE K ZR0E » B T R YN
AE SRS R AZE (The Foreign Evidence Act) » B[l 18 U.S. C. § 3512 » "3 £2R

'3 18 U.S. C. § 3512. Foreign requests for assistance in criminal investigations and prosecutions

(a) Execution of request for assistance.--

(1) In general.--Upon application, duly authorized by an appropriate official of the Department of
Justice, of an attorney for the Government, a Federal judge may issue such orders as may be necessary
to execute a request from a foreign authority for assistance in the investigation or prosecution of
criminal offenses, or in proceedings related to the prosecution of criminal offenses, including
proceedings regarding forfeiture, sentencing, and restitution.

(2) Scope of orders.--Any order issued by a Federal judge pursuant to paragraph (1) may include the
issuance of--

(A) a search warrant, as provided under Rule 41 of the Federal Rules of Criminal Procedure;

(B) a warrant or order for contents of stored wire or electronic communications or for records related
thereto, as provided under section 2703 of this title;

(C) an order for a pen register or trap and trace device as provided under section 3123 of this title; or
(D) an order requiring the appearance of a person for the purpose of providing testimony or a statement,
or requiring the production of documents or other things, or both.

(b) Appointment of persons to take testimony or statements.--

(1) In general.--In response to an application for execution of a request from a foreign authority as
described under subsection (a), a Federal judge may also issue an order appointing a person to direct
the taking of testimony or statements or of the production of documents or other things, or both.

(2) Authority of appointed person.--Any person appointed under an order issued pursuant to paragraph
(1) may--

(A) issue orders requiring the appearance of a person, or the production of documents or other things,
or both;

(B) administer any necessary oath; and

(C) take testimony or statements and receive documents or other things.

(c) Filing of requests.--Except as provided under subsection (d), an application for execution of a
request from a foreign authority under this section may be filed--

(1) in the district in which a person who may be required to appear resides or is located or in which the
documents or things to be produced are located;

(2) in cases in which the request seeks the appearance of persons or production of documents or things
that may be located in multiple districts, in any one of the districts in which such a person, documents,
or things may be located; or

(3) in any case, the district in which a related Federal criminal investigation or prosecution is being
conducted, or in the District of Columbia.

(d) Search warrant limitation.--An application for execution of a request for a search warrant from a
foreign authority under this section, other than an application for a warrant issued as provided under
section 2703 of this title, shall be filed in the district in which the place or person to be searched is
located.

(e) Search warrant standard.--A Federal judge may issue a search warrant under this section only if the
foreign offense for which the evidence is sought involves conduct that, if committed in the United
States, would be considered an offense punishable by imprisonment for more than one year under
Federal or State law.

() Service of order or warrant.--Except as provided under subsection (d), an order or warrant issued
pursuant to this section may be served or executed in any place in the United States.

(g) Rule of construction.--Nothing in this section shall be construed to preclude any foreign authority
or an interested person from obtaining assistance in a criminal investigation or prosecution pursuant to
section 1782 of title 28, United States Code.

(h) Definitions.--As used in this section, the following definitions shall apply:

(1) Federal judge.--The terms “Federal judge” and “attorney for the Government” have the meaning
given such terms for the purposes of the Federal Rules of Criminal Procedure.

(2) Foreign authority.--The term “foreign authority” means a foreign judicial authority, a foreign
authority responsible for the investigation or prosecution of criminal offenses or for proceedings
related to the prosecution of criminal offenses, or an authority designated as a competent authority or
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{B¥ER T ABRYEIEREE - ENEE K R E R EEEIRAVIET 0 SR A
B— A& Z R AT E Z I T A R Y ¢ (AR Z I T AR B % 5
SKIGHEERE < AR IR FRABE SRS Nl =74 B B3R 5K %ﬁ*&ﬁ%’?ﬁi :
SHEE - EERLACER S T LB OBk S NE R A R ME R BE A A E

117

T SRS A R B

(—) BUFRAKIEASREAR 2 i€

WE R SCATAL > S2EIEE IR R AR S R Y RS AR T - R GAE t B e e AH A6
JEREE O A BB R EIRARE oA Al By — 3R - B R R SRS R B i S
FRHINRSZE T - WL - HEUAB R R E R A NSRRI R < (order )
FEERIIRES - L F OIS NS B E R S R 1T BB L 2K

EEHT R REEEIGEEFR - —HEDOREMEEAEE  FlEEr
REENETER - BB RHIEEIR - EEDEAB Y SRR bR 2K e
% (order) & BEA NG Y B AAR 4K E 9 Ry R NG F A 111970 4R

[ > Ry 1 SRR S5 R B S e 56 48 B o AR P i 2 f 11 E‘?EPEE' NP E
(Hague Conference on Private International Law) 13 RN EEYMNER RS
EPHERETE /N4 | (Hague Convention of the Taking of Evidence Abroad in Civil or
Commercial Matters » I\ i F BIFSHEE ALY o ' PHN S BUERIRE - g%
&1 E — GBI B REAVHEEIE R - AYUREE R BT AR R S —44
BRERE 2 & TR K - Et S —@SIBUAR R T AR EA 2 HAY » MAEAZEE K E

central authority for the purpose of making requests for assistance pursuant to an agreement or treaty
with the United States regarding assistance in criminal matters.

MO fRHE 28 U. S. C § 1782 AYIECFHRE » EREN/NEHE RS 2 350k - RitiliEis - CERE
4 LR RS EA Y Bl ? BB S B ? 5 EK %IZ 7oK Ry sz o 2 AEm A A
EREALE - 18 U. S. C. §3512 RHLRPARi 5 RS M 2 55 K T S HUE I S0 8% ~ SBHEAC S8R Soin 3848
REFRERT IASCGHRE - DUV 585

" SNERME R B AL IR SNE ED A T B R - AEMEMEE - ATEERSNEE AR s BE
THRH -

"8 BI404F United States v. First National City Bank (1968) —2& » A 22 [H 2ok 8 Bk Tl SR 1 742
RFFER P Z AR SER MEB TR T IS BEE P 5 BRI TE BB E R E T
ZIRITHE P IRERRE - BRGNS EAH - MiEEEE -

19 SHCEER RS ECEE ALY 1970 45 3 B 18 Hiis > 3£ 57 E& = > Hague Convention of the Taking of
Evidence Abroad in Civil or Commercial Matters (March 18, 1970, 23 U.S.T. 2555, 847 U.N.T.S.
231), available at https://www.hcch.net/en/instruments/conventions/full-text/?cid=82
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AW ESE - 552 @8I DUE B ELEERIRINCH KE  (letters of
request ) BKYNCZEIE (diplomatic or consular agents and commissioners) JEHY {72
i 4B 7 B 5 0 ANKY [ B A e 4 4 B R T S R B I B R i R
(reserve) » U S 4HAIET By T AREE N BRI RHE AR S o B A EE S T
BOERUBLZEMHRRANVE R, - RZEHFAUFBI R R E  EAEE - 5T
2 G 4 BN 1 ¥ 55 BRUA e B U7 T 2 B8 R B R BEOK 0 [ B R E P 5 R s VA AR
(Blocking Statues) » £ |F H.A B & H NBIEEEDEB VSRR R < R irid
% B Z FEIRE L o G40 - SLEAE 1980 iR 5 H 53 fReEIE (Protection of
Trading Interests Act of 1980 » H[ PTIA) » 78 H %5 A2 (the Secretary of State)
BB D eh RS E s < B8 T B IR R &/ B AR e 2 5515
FIRZER 5 11995 & BUEEE G T A G RHREIE S (BU Privacy
Directive) » B3R % & & BIEHERAIRIEE - N EZERAT BB E] - 102k
IE& & EEEREME A&k (Personal Data) » i B BB G E & &
BEEEE  DORKEEZIE (e S - PHESH  BE ST E0RZIES
FORHIE T RS > HAPLUAR - AR - MR SRR R A - 8
P2 WOEBIEBEZAERAE @ (T ARG TN R BB TERE P HES HY
ZFK FE R W RS DL R ~ S s S B S [ N E R AR E R

FeE Al L 6 {E ARG 18,000 BUTETH - ¥ 2007 45 5 H > 3E] Tyco
Healthcare /X EAR 3 A B Z A B & FEANERHR T REA T - @A

120 KYL attorneys Elizabeth P. Beazley and Tara B. Voss, Discovery Abroad- How to Obtain Evidence
Located Outside the United States, Vol. 25 California Litigation, Nol. 2012.

"2 Hague Convention of the Taking of Evidence Abroad in Civil or Commercial Matters, Art 23. “A
Contracting State may at the time of signature, ratification or accession, declare that it will not execute
Letters of Request issued for the purpose of obtaining pre-trial discovery of documents as known in
Common Law countries”.

122 :i3 U K. Protection of Trading Interests Act of 1980 37 3% » HLE % A EEAE i 5ERE 524 1k
B &MY BB R~ ER - HEZE N %R 0] i, give directions prohibiting compliance” with
discovery requirements imposed on person in the UK” to produce to any court , tribunal or authority of
an overseas country any commercial document which is not within the territorial jurisdiction of the
country” if it conflicts with the U.K .’s trading interests or infringes upon U.K. sovereignty &5 -
EZEEEER, http://www.legislation.gov.uk/ukpga/1980/11/pdfs/ukpga 19800011 en.pdf

18 KI§ S HRE (4SS [ processing” K7 transfer” of personal data o fi75E processing @ {455
recording, organizing , storage, adaption, alteration , retrieval, consultation, or use; fff&f transfer: {445
hard copy or electronic transfers outside the EU - HiiEMHEEZ @ 2= 05 HEE R F
ZH e

TR > RGBT RS R LR E A B o (RS 9 1 B personal data ©
125 Directive 95/46/EC of the European Parliament and the council of 24 October 1995 on the
protection of individuals with regard to the processing of personal data and on the free movement of
such data, available at http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=URISERV%3A114012

126 See Carl H. Poedtke I1I et all, US Discovery Reaching Across Borders, For the Defense, July 2012.
127 SEEFE No 80538 Article 1A.
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re N Z B FBIPPRER - 1987 £ > FHRIB AR E AR AR R AT RN
H|—Z& ( Societe Nationale Industrielle Aerospatiale v. U.S. District Court for
Southern District of Towa ) #E1L T /& BIFEHGEE ALYR EHEMIMERTT - RREE]
AR R R U T B S A S B S MR R e - 12
B s AR bl R Ry Ry A bets B s A PR A4S WSS R B R
2y A R EL - BRI PUEG RS NGERE L - Z-FERi e
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FEIFFEFHSEE L AN G 3N IR/ N > 13 S BN BR R AL AR BT 2T ) IR
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'28 Philip L. Gordon, Timothy A. Rybacki, French Data Protection Authority Fires Warning Shot to
U.S. Multinationals: U.S.-Based Employer Fined for Improper Transfers of Employee Data to the U.S.
(May 21, 2007), available at

https://www littler.com/french-data-protection-authority-fires-warning-shot-us-multinationals-us-based
-employer-fined

129 Societe Nationale Industrielle Aerospatiale v. U.S. District Court, 482 U.S. 522(1987) (

“ ...[The Hague Convention] was indented to establish optional procedures that would facilitate the
taking of evidence abroad,” and does not provide “exclusive procedures” for obtaining documents from
a foreign country nor deprive the US Court of its jurisdiction to order the production of evidence”).

130 See Carl H. Poedtke III et all, supra note 126.

1 See resolution 103 of the American Bar Associations House of Delegates. (February 2012),
available at http://op.bna.com/pl.sf/r? Open=kjon-8rbnkg.

2 BlA0FES A (The Sedona Conference ) 4+ 5F I RE T 0K 5 [E0 4 b o4 25 A B A 17 B L A
(REENHRERE » W RIEH &S » 407 The Sedona Principle Best Practices Recommendations and
Principles Addressing Electronic Document Production.”

133 See Working Group 6 of Sedona Conference, International Principles on Discovery, Disclosure &
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PRI ARG — B4 — M MRS RN SEAFEEER - BPE 2 &
T TR AT 248 Z SR E S WHEE R 2 AT RER ? BRHVERE B fil 7 — 4
IR 22 BN E TR A A s F TSR re AR RS 16 fRARZE ~ Jencks Act Jz The
Brady Rule DUSb > 5537275 5lVARRARAT AV B A AR 22 2 T+ (United States
Attorney’s Manual ) - sHEAN ST TR SR - A0BEFEIRZR AR &AL 2010 4 1
H 4 HEMWEEMNERRIEEH%E ( Guidance for Prosecutors Regarding
Criminal Discovery) "° F H#ETE P FH OB E I # 4  ( Model Rule of
PO T AR 2 R R S PR > (B IER © TR B AAR Y
ke AP & A > AREA —AUERE  DUBCEMENEHE 3.8 (MamER
- (special responsibilities of a prosecutor ) F{3 » EH(d)EHAFEREEMZE E i #
AT R IR IR Z B ge s HOASUHEE Bk EE The Brady
Rule () "E'EEAR | (materiality) 2 > FIL » S MUEBAEREIAILZ AT -

Professional Conduct ) >

Data Protection: Best Practices, Recommendations & Principles for Addressing the Preservation and
Discovery of Protected Data in U.S. Litigation, available at www.thesedonaconference.org.

134 See The ABA Section of International Law’s Report to the House of Delegates, available at
https://law.duke.edu/sites/default/files/images/centers/judicialstudies/Resolution103.pdf

135 David W. Ogden, Deputy Attorney General of the United States Department of Justice,
Memorandum for Department Prosecutors,” Guidance for Prosecutors Regarding Criminal Discovery,
available at https://www justice.gov/dag/memorandum-department-prosecutors

DOLE M5 FE Tk S A R AR A P AR 22 B R R (R 804 » 1E L Rule 3.8(d):[The prosecutor in a criminal
case shall ]”make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with
sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to
the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the
tribunal “.
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R S EEEAAERER AR 8 B — » Ble% - 1B A E -

2015 4F > %4 In re Kline "'WHZRERLACHEZEN - AZEMZEE Kline NIE
—EGERG PRI S TIEEE Y - % E G E R FEE e T
EOHIHER BT SR AR b2 R iE A Wi N ER e
JT{ERRIEE R A HIa] ABERE - Kline AR22s A1 3 A AE SR bt 2 Bl B LS 1
SEbEERE 2 FICR T > AR T LR - IR B mE R A g L
Kline ##2% B i 7 W2 PR BE AL ST - 36T LUERE 30 K2 BE5y - 24T > Kline
T2 B U B HE R [ F A I P AR 8 ELI6 g 3.8 ()G AR T
BHEA ) B WL AFEGEEM A M S Se T 55 0 Al
A SCHIE BB B BB N B S R R RO AR R4S R > Kline
K2 B R SR T Rl 788 7 B R L T S B AR - 21T > BRI & -
SRR R4 Kline M2 BRI AR - AR Ry HE RS UEE B HR A > B (B A A
FIELLHE The Brady Rule fiffE - [ FEAL{IRECE MRS - Lol ke
SUATA B A S A R -

In re Kline —Z& 58 [ g 5B T AR e IR | sSSP Z BiEE o 45
=)

Y 2015 SF884:1% - 55&—ERATR R - BB E R EAM IR — M -
(REFRG R BRI VG RE R > WEEE

17 BRI ~ BHERLZIN ~ BB M i e A A PR L R -

138 ISR MmEE AR (R 1983 £HIE - AEEERE 2 FRMEAIAE LFE/NME Kutak Commision » £
£ 1981 FEE L E SRR - $REE The Brady Rule ®RHYAERE - S8 At TN ATABHIE A
MBI AR T -

139 BUAnILER N AR ~ SHmtb o Fy & EIVABE SR I R A% -

140 See ABA Explains Prosecutor’s Ethical Disclosure Duty, Criminal Justice, Volume 24, (2010)

141 See In re Kline, 113 A. 3d 202 (D. C. 2015).

142 peter A. Joy and Kevin C. McMunigal, The Ethic of Prosecutorial Disclosure, Criminal Justice,
Volume 30, (2015).
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BAREEMHE - SRR BB 2 HEE S B - BSNe A A oK ()
7% > H i 2SI st 2 Fra5aY Bank of Nova Scotia-Type grand jury subpoenas °
A In Re Grand Jury Proceedings (Bank of Nova Scotia)' ¥ —Z&[fi{5-4 - #0% G5TH 5
BNS {25 HNEHEERE B RSN T35 B A = B 5% S M 2 S
B SN R TAOFR M AR5 S % TNl 2 VA - SEE S SR A R H AR
TNEH K 0 W HELE— FLfE o FIAIAF In re Grand Jury Subpoenas Duces Tecum
Addressed to Canadian Intern. Paper Co.—2& » JIZ A/ S4B Z FRig K
ap » AR B T AR By o BIMEZIIZE R A FIR AT A =K B R 2
NEERAEEEIRN - ZRVEREZ A A EERE - LICEER i
KAHEFE » ZAFRIAREHR . K2 > 1£ Ings v. Ferguson —Z > FHZE
ARSI THIAHE TR E R R BNS (EEEZORBIRENIE IR ANIIR Z4c sk - B
Fogg R EERARERE 0 BNS EA R EORALIIR 2 LIS RIVAL 5
&k - BSGJIER PR > BNS (HEEEREFLAATSEE - HENHEIRERITA 2
SUPEFRHBAREEK o IRl RS I LR o MRk T BEE BNS [ A SEATE
e e A e R B~y 5= B AR Y B R B KT 72 SR AR B A - S e < HAC Y]
75 THEAESE B R B R HY R A -

Ry TR EACERE - SREENEE A AR - i B ES A E
OIA pr A HT UM AE SR B N 2 NS S N CE B R an AR
REVEERAR - R EAM B A e B M EE A THU.S. Attorney’s Criminal

43 See In Re Grand Jury Proceedings (Bank of Nova Scotia), 740 F. 2d 817 (11™ Cir. 1984), cert.
denied, 469 U.S. 1106 (1985); In Re Grand Jury Proceedings (Bank of Nova Scotia), 691 F. 2d 1384
(11™ Cir. 1982), cert. denied, 462 U.S. 1119 (1983).

144 See In re Grand Jury Subpoenas Duces Tecum Addressed to Canadian Intern. Paper Co., 72 F.
Supp. 1013, 1020 (S.D.N.Y. 1947) (“[t] he fact that a corporation’s records and documents are
physically located beyond the confines of the United States does not excuse it from producing them if
they are in its possession and the court has jurisdiction of the corporation. The test is control-not
location of the records.”)

145 See Ings v. Ferguson, 282 F. 2d 149, 153(2d Cir. 1960).
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1Y BNS {HZERVEERE ©

FH_E AT (EsF KT AL S > R BT S MNER R n o < SR 5803,
HEZRP IR ALY ~ SNEUAHI R BN E BN Z Az &5 > Firalk BNS HEERR
—HEE - N2 EZEE KT A S %Imﬁ}_}_l[ﬁwmﬂfﬁﬁﬂiﬁcziﬁ%
sals e ES ISR E RN ? BRHVELE - DU SEEEBTE T AR R
SKHVRRREE - e ST -

WIRITFTAL » (RIBBEF SRR AIZE 16 BREUE - #1535 *2273%7‘?&273
A ~ HASER Z SCESEARE ' S SR e HL R Y SRt

146 U.S. Attorney’s Criminal Resource Manual Section 279 (B) (“Bank of Nova Scotia Subpoenas:
The United States has obtained bank or business records located abroad by serving subpoenas on
branches of the bank or business located in the United States, even where production of the records
would violate the foreign country's secrecy laws. The courts have upheld the use of subpoenas to
compel a bank that does business in the United States to turn over records held by a branch of the same
bank in a foreign country, even where production of the records would violate the foreign country's
secrecy laws...However, foreign governments strongly object to such subpoenas, contending that they
constitute an improper exercise of United States jurisdiction. Though the issue has arisen in connection
with corporate entities, these concerns are equally applicable to a subpoena directed at an individual
where the demanded production of evidence located in the territory of another country would violate
that country's laws.

Since the use of unilateral compulsory measures can adversely affect the law enforcement relationship
with the foreign country, all federal prosecutors must obtain written approval through OIA before
issuing any subpoenas to persons or entities in the United States for records located abroad. The
request must be in writing...”).

7" Id. (“The following considerations will be taken into account in determining whether such a
subpoena should be authorized: The availability of alternative methods for obtaining the records in a
timely manner, such as use of mutual assistance treaties, tax treaties or letters rogatory; the
indispensability of the records to the success of the investigation or prosecution; and the need to protect
against the destruction of records located abroad and to protect the United States' ability to prosecute
for contempt or obstruction of justice for such destruction.”).

'“|Federal Rule of Criminal Procedure, Rule 16 (a) (1) (E) (“ Documents and Objects. Upon a
defendant's request, the government must permit the defendant to inspect and to copy or photograph
books, papers, documents, data, photographs, tangible objects, buildings or places, or copies or
portions of any of these items, if the item is within the government's possession, custody, or control
and..”).
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45 B R BRAE Y - B35 ~ BRI ZUFRR SR A T -
Jﬁb » Wi FOSE =R EFRAREER Ry - ARSI SRR T AR B ML IS
PRI [ 2 > 5K o PO I ARFEAIRSEBIG T AL A B E g R
FHIMESER R Z ME— =B > (EIBAE B R A 5] PetroTiger #{T &
Slgelman FyPHU—(E{H 380 EETTHYsHmEL eI &4 I THE S E B —

» PIEEIRR TS Sigelman HUREERR NG K » — MG R SRR R
T%l&ﬁﬁg&?’“tﬁ TSR © 2800 0 SRRV - ARG AT
Bl'E BAME—IH AR o  REE EHm b VI G B T TR R IR R
ML & SRR A TS & R R GG A R - A o TR
FEEIAEM RS R E T 1B IR R EIR A - R EGRH AT EESINE R
DLt o0 HLEG IR B R e 15 - R SR8 12 Br AR RIDLF- B2 (8 25 55 B e U7 FH AR 4
R LSRR A e U

-

T iR T HIRENS » SRR A T Rk 7 15 R PR S B 22 (4 T MBS B Ha (5 2%
(good faith duty) > A2 |FJ United States v. Paternina-Vergara'—2& o AZEH; LT
T TR R B R S E R TE) N TR BN R A JrJr I?Fiﬁﬁgﬂﬁﬁ
et A A > Al HIRE (exculpatory) - SRR T ET BN - (HERIIZEREE

199" See United States v. Perdomo, 929 F. 2d 976, 969(3d Cir. 1991)(“[T] he prosecution is obligated to
produce certain evidence actually or constructively in its possession or accessible to it”).

150 United States v. Reyeros, 537 F. 3d 270, 279-80, 283 (3d Cir. 2008).

151 Sigelman 4% 5 LA SOUBIMNZ EI51T Rk~ sk ~ Wz (a5 Z IR FR AEalt o AR 38 Al Eie o
Sigelman Biltg i gtiEI N 51T Ry A0 o0 BERGER IR IhRSE - AT B T k88 R [EIFREST - 04
BEHRGE =4 > i 339,000 =4 - HERHEFER
http://www.wsj.com/articles/ex-ceo-of—petrotiger-sentenced-to-probation-over-bribery-14344
69990

152 “Discovery Challenges in International Criminal Investigation”’, Quinn Emanuel trial lawyers,
Quinn Emanuel Urquhart & Sullivan, LLP (November 2015).

153 United States v. Paternina-Vergara, 749 F. 2d at 998 (2d Cir. 1984) (prosecutors must make good
faith effort to “ obtain the statements of prosecution witness held by foreign governments®).
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e » HHEAE S - S 5 = AR /o2 /E Ohio v. Roberts?S7 K
Maryland v. Craig “JJREIR - HEAEEME KB E SRR T A
TEEHVRRE PSRBT EERM » 1N E A EHERES & 25886
11 HAEIRE SR R > PRI . — AR B AE B NGRS - BESMiE

134 Supra note 152.

135 See In re Terrorist Bombings I, 552 F. 3d 157 (2d Cir. 2008).

PO BRI TTIAIRAIE 15 B EEARN A FIERYEE AR 2 T 58 A
BN S A HES o (F.R.Crim.P. 15(a)(1)( “A party may move that a prospective witness be deposed in
order to preserve testimony for trial. The court may grant the motion because of exceptional
circumstances and in the interest of justice.)

157 See Ohio v. Roberts, 448 U.S. 56 (1980).

158 See Maryland v. Craig, 497 U.S. 836 (1990).

159 See United States v. Mckeeve, 131 F. 3d 1, 8 (1st Cir. 1997); See also United States v. Medijuck,
156 F. 3d 916, 920 (9th Cir. 1998).
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FE L EERIUIERE DR S FEA RS N EEIAG R HES R
ety R E e % aats 2 B e A (AR Y S B S Nl 2 gk & S A T
FEEBUAR  SEREEGEEEA FREEEHT HZIGEERr 2Bk
WA IR ~ AR 2R S EACEN — A ZERIS » MAE RS
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160 BN RZL ~ SLEE A AR Y 4ESE

161 {5401 ) A AR e DM B R U A G B ~ 3\ L e
162 Charles Doyle, Extraterritorial Application of American Criminal Law, CRS Report For Congress
37 (2012).

163 See United States v. Barona, 56 F.3d 1087, 1091-92 (9th Cir. 1995) (“Two very limited exceptions
apply [to the inapplicability of the Fourth Amendment to the acts of foreign officials]. One

exception ... occurs if the circumstances of the foreign search and seizure are so extreme that they
shock the [judicial] conscience, [so that] a federal appellate court in the exercise of its supervisory
powers can require exclusion of the evidence ... [and] the second exception to the inapplicability of the
exclusionary rule applies when United States agents’ participation in the investigation is so substantial
that the action is a joint venture between United States and foreign officials”).
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