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摘要 
    隨著各國經濟往來頻繁及區域市場逐漸整合為全球市場，稅務管理儼然面臨挑戰。因此，培養雙邊或多邊租稅協商技巧乃必然國際租稅議題；相關獎勵資本移動及避免雙重課稅之租稅協定簽訂實屬必須。
    本次研討會於2015年9月7日至11日於馬來西亞舉行，邀請亞非地區開發中國家參與討論。會中除介紹租稅協定條文內容應注意運用之概念及原則，並講解磋商租稅協定時可運用之技巧，現場亦辦理雙邊磋商模擬演練，俾提升與會人員之協商技巧。
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壹、緣起及目的
    馬來西亞內地稅務局 (Inland Revenue Board of Malaysia, Lembaga Hasil Dalam Negeri Malaysia, 簡稱LHDNM) 於1994年9月成立馬來西亞租稅學院 (Malaysia Tax Academy) ，位於首都吉隆坡近郊，作為培育專業租稅人才之搖籃，該局自2010年起，定期邀請我國參加與OECD聯合舉辦之租稅研討會。
    另該國1978年於雪梨舉辦之首屆大英國協政府會議 (Commonwealth Heads of Government Meeting) 亞太地區會議發起馬來西亞技術合作計畫 (Malaysian Technical Cooperation Programme, MTCP) ，1980年9月7日於新德里相關會議宣布正式執行，相關計畫致力於南南合作 (South-South Cooperation) ，特別是開發中國家之技術合作，每年定期於該國舉辦各種領域之研討會，如公共行政、健康、教育、農業、金融等，除提升該國與各開發中國家之外交關係，並提供技術分享之經驗平台。
    本次研討會主題「租稅協定運用及協商實務介紹 Introduction to The Application & Negotiation of Tax Treaties」，原於經濟合作暨發展組織（Organization for Economic Co-operation and Development, 以下簡稱OECD）網站列為其與馬來西亞內地稅務局合辦之年度研討會，惟相關研討會實際為馬來西亞技術合作計畫 (MTCP) 主辦，為期2週，首週進行當地稅制簡介及租稅協定內容概要，次週邀請OECD講師擔任主講，就租稅協定相關疑義及當前OECD發表之稅基侵蝕與利潤移轉 (Base Erosion and Profit Shifting，以下簡稱BEPS) 行動計畫進行介紹，並主持協定協商模擬。本次研討會安排，主要為促進各國稅務交流，並就租稅協定所需注意事項加以研討，並提供案例由各國代表研擬協商策略，進行實務模擬，俾同時提升稅務人員稅務知識及談判能力。
貳、議程及與會人員
    本次研討會第1週由馬來西亞內地稅務局官員9人分別擔任講師，第2週由OECD秘書處紐西蘭籍資深顧問David Partington擔任講師。本局囿於預算限制，僅派員參加第2週研討會。
    研討會學員分別來自23個國家，出席代表多為負責處理國際租稅業務之官員。除地主國馬來西亞6名學員外，其餘學員分別來自阿爾及利亞、不丹、厄瓜多、斐濟、幾內亞、印度、馬拉威、模里西斯、摩洛哥、奈及利亞、巴基斯坦、巴勒斯坦、菲律賓、塞內加爾、蘇丹、中華民國、塔吉克、坦尚尼亞、東帝汶、千里達及托貝哥、土耳其、烏干達，合計28位學員。
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叁、課程內容
一、 租稅協定條文訂定注意事項
(一)居住地  Residence
1.獲得租稅協定利益條件  Conditions to obtain benefits of a tax treaty 
  •通常納稅義務人須為協定國居住者
    In most cases the taxpayer must be a resident of a Contracting State

  •相關稅目協定已有規定The tax must be covered by the convention 

  •未有例外排除適用規定(協議利益上限)

    Not excluded by specific provisions (such limitation of benefits) 

  •第1條、第2條及第4條因此格外重要
    Articles 1, 2 and 4 are therefore extremely important

2.人的定義(第1條)  Personal Scope: Article 1  
  •原則：締約國(或同時為雙方締約國)居住者可適用相關規定
    Principle: Convention applies to persons who are residents of one or 

    both of the contracting states

  •第3條規定何謂"人"  Definition of “person” is in Article 3   

  •第4條定義"締約國居住者"  
    "Definition of “resident of a Contracting State” is in Article 4 

  •例外Exceptions: 

    •公平對待(第24條)non-discrimination: Article 24  

    •資訊交換(第26條)exchange of information: Article 26 

    •租稅徵收協力(第27條)Assistance in collection of taxes: Article 27 

3.涵蓋租稅(第2條)  Taxes Covered: Article 2  
   原則：除涵蓋締約國現有所得及財產稅，並提供包括未來可能改變或新設稅捐之  
         彈性
   Principle: To cover all income and capital taxes of the contracting 

             states with sufficient certainty on existing taxes and 

            sufficient flexibility to cover future changes to existing 

            taxes and new taxes 

  •第1項：界定租稅協定應用範圍
    Paragraph 1: Defines scope of application of the DTA: 

    –所有所得及財產稅all income and capital taxes; 

    –所有層級政府單位all levels of government; 

    –徵起方式非重點method of levying is immaterial 

  •第2項：界定所得及財產稅
    paragraph 2: Defines taxes on income and capital 

    –有關總所得、所得組成內容、轉讓、薪資稅、財產增益稅等稅目
      taxes on total income and elements of income, alienation, wage taxes, 

      capital gains taxes  

  •部分租稅協定忽略第1項及第2項  
    Note:some treaties omit paragraphs 1 and 2  

  •第3項列示現存稅目 Paragraph 3: list of existing taxes that are covered  

  •第4項：新增租稅 Paragraph 4: New Taxes:  

    –租稅協定對於簽署後新增(或替代) 之相同或實質類似之租稅亦有適用
      the DTA will also apply in respect of identical or substantially 

      similar new taxes (additional or replacement) imposed after 

      signature; 

    –租稅法律重大變更應予通知
      notification of significant changes to tax laws required 

4.居住者(第4條)  Resident: Article 4  
  •條文目的Purposes of the Article:  

    –提供"締約國居住者"定義供其他條文使用，如第1條
      To provide a definition of “resident of a contracting state” for 

      the purposes of applying other provisions such as Article 1 (Persons 

      Covered) 

    –提供(個人或其他情形)同時為雙方締約國居住者案件解決之道(所謂雙邊居住者
      "打破僵局"法則)

      To provide a solution to cases where a person (individual or other) 

      is considered as a resident of both treaty countries (so-called 

     “tie-breaker” rule for “dual residents”) 

  •第1項："締約國居住者"定義為依據該國相關規定採行全球所得課稅之人
    Paragraph 1:“resident of a contracting state” is defined as a person 

    who is subject to worldwide taxation in the state on the basis of 

    certain criteria

  •第2項：個人打破僵局法則  Paragraph 2:tie-breaker rule for individuals

  •第3項：非個人之打破僵局法則  
    Paragraph 3:tie-breaker rule for other persons

5. 居住者定義(第4條)  Definition of Resident: Article 4 
  •基於國內法，依據下列事由認定可能列為課稅範圍之居住者
    Based on domestic law: person is resident of a country if liable to tax 

    in the country by reason of his:

    –住處Domicile

    –居住場所Residence

    –管理處所Place of management

    –或其他標準Or similar criterion

  •但不包括所得源自該國因而課稅之人(非居住者)

    But does not include someone who is taxable only on income from sources 

    in the country (a non-resident)

  •租稅協定之居住地可能於課稅年度中改變，特別是納稅義務人的個人狀況改變
    Residence in relation to a treaty may change at a point of time during 
    a fiscal year, typically when a taxpayer's circumstances change

  •為租稅協定有效運行，納稅義務人依協定僅屬單一締約國之居住者(此舉並不影響
    國內法對於居住者之認定，但會影響非協定居住者所屬之國內課稅權)

    For the treaty to work, the person must be resident of only one State 
(for treaty purposes) –this does not affect domestic residence, but it 
may affect domestic taxation rights in the country where the person is 
not a treaty resident

  •第2項列示決定協定居住者之測試順序
    Paragraph 2 sets out a hierarchy of tests to allocate treaty residence 

    to one State
  •順序在前之測試決定後，順序在後之測試可予忽略
    Lower level tests are ignored once residence is determined by a higher 

    test in the hierarchy

[image: image4.emf]
6.可使用之永久住所  Permanent Home Available
  •OECD租稅規約範本註釋(以下簡稱註釋)第12項及第13項

    Commentary paragraph 12 and 13

  •所謂可支配之條件 Don't forget available requirement

  •永久住所非僅侷限於一處 A permanent home not the permanent home

  •以加之形式擁有或持有 A place where he owns or possesses a home

  •為永久使用而安排或保留之處所，顯非為短期目的而停留之處所

    "arranged and retained it for his permanent use as opposed to staying 

    at a particular place under such conditions that it is evident that the 

    stay is to be of short duration"

  •任何形式的家Any form of home

  •就停留性質而論，持續於任意時間使用

    Available at all times continuously not occasionally in view of the 

    nature of the stay

7.第4條第3項：非個人之打破僵局法則   Tie-breaker For Other Entities 
  •OECD及UN(聯合國)範本皆採實際管理處所認定原則

    OECD and UN Models adopt place of effective management

   –即主要管理及商業決策實質發生處所

     Where the key management and commercial decisions are in substance 

     made (paragraph 24 of the Commentary)

   –通常為高階人員或決策人員(董事會?)所在處所

     Ordinarily where the most senior person or persons (the board?) make 

     those decisions

   –就整體單位而言，決策作成之處

     Where the actions to be taken by the entity as a whole are taken

   –檢視所有事實及情況Look at all facts and circumstances

  •常見替代方式Common alternatives:

   –登記處所Place of incorporation

   –相互協議程序(不論有無列示標準清單)，協議失敗可能喪失協定利益

     Mutual agreement procedure (with or without listed criteria) and 

     treaty benefits lost if MAP does not resolve the matter
(二)固定營業場所定義  
The Permanent Establishment Definition

1."固定營業場所(以下簡稱PE)"為何？  "Permanent Establishment" -What is it ?
  •已界定規範(第5條)A defined term (Article 5)

  •主要測試所得來源國家可否課徵營業利潤

    The key test which determines the right to tax business profits in the 

    source state

  •亦可能影響其他類別所得如何課徵(如第10條至第12條、第15條)

    Also may determine whether or how other categories of income are taxed 

    (e.g. Articles 10 -12, 15 etc.)

  •理論單純，實務運作有其困難

    Simple in theory, but sometimes difficult in practice

2.課徵營業利潤之重要性  Significance for taxing business profits
  •營業利潤課稅權分配(第7條第1項)

    Allocation of taxing jurisdiction for business profits (Art 7(1))

3.第5條主要內容概要  Quick Tour of Article 5
  •第1項：主要規定 primary rule

  •第2項：列舉第1項實例 illustrative list of para 1 Pes

  •第3項：工程/安裝計畫 construction/installation projects

  •第4項：非屬PE活動 activities not PEs

  •第5項：非獨立代理人亦可能為PE dependent agents may be a PE

  •第6項：獨立代理人非屬PE independent agents not a PE

  •第7項：受控子公司非母公司PE 

            control of a subsidiary not a PE of the parent

4.第2項：PE舉例  Paragraph 2: Examples of PEs
 –典型PE類型Examples of typical fixed places of business

 –必須符合第1項要件(詳見註釋第12項)

   Must meet the requirements of paragraph 1 (see para 12 of Commentary)

 –未包含所有類型Not exhaustive

 –協定訂定時避免於第2項列示所有類型。此舉可能失效，因為相關活動仍須符合第
   1項定義。

   When drafting a treaty avoid attempting to deem a PE to exist through 

   listing it in paragraph 2. It probably will not work because the 
   activity must still meet the requirements of paragraph 1

5.非居住者於他國提供服務於何種情形下應由該他國課稅?
   Under what circumstances should services provided by a non-resident be 

   taxed by the host state?

  •國內法Domestic law:

   –商業連結Business connection

   –從該國支付款項Payment from a state

   –於該國提供或執行服務

     Providing services or carrying on business in the state

  •協定Treaties:

   –固定地點(第5條第1項)Fixed base (Article 5(1))

   –經常以他人名義簽約 Habitually concluding contracts in the name of the 

     enterprise (Article 5(5))

   –約定期間活動

     Activity for prescribed duration (e.g. exploration/exploitation)

   –顯著於該國使用設備或其他約定

     Substantial equipment used or under contract in a state

   –該國提供服務支付款項Payments for services provided in the state

   –境外提供服務支付款項Payments for services provided outside the state

6.協定通常限制來源國課稅原因為何?
   Why do treaties often limit source state taxation of services?

  •反映來源國僅可就於該國提供服務課稅之廣泛意見

    to reflect the widely held view that services may only be taxed in the 

    source state if they are performed there

  •降低依循成本to limit compliance costs

  •獎勵投資to encourage investment

  •體認來源國稅負通常由當地經濟體負擔

    recognition that source state tax is often borne by the local economy

  •提供互惠待遇to provide for reciprocal treatment

  •避免雙重課稅avoid double taxation

7.PE是否存在?-條件一：有營業場所  Condition 1: A place of business
  •註釋第4項至第5.4項Paragraphs 4 -5.4 of Commentary

  •任何基地、設施或裝置Any premises, facilities or installation

   –為賡續營業使用used for carrying on the business

   –不論是否專為營業使用whether or not used exclusively for that purpose

  •空間可自由支配Space is at its disposal:

   –有實質能力使用該地點having the effective power to use that location

  •是否所有、承租或由公司處分並非重點

    Immaterial whether owned, rented or at the disposal of the enterprise

  •無須具有法定使用權No formal legal right to use required

8.PE是否存在?-條件二：有固定營業場所  Condition 2: fixed place of business
  二大固定要素Two critical components of fixed (A & B):

  A.於每一地理位置一定程度之期間 (期間長度測試)

     a certain degree of permanence (the “duration test”) at each 

     geographical spot

  •現行註釋第6項提供必要期間指引

    Paragraph 6 of the OECD Commentary now provides guidance on the 

    required duration:

   –小於6個月，可能不是PE  less than 6 months, probably not a PE

   –6至12個月，可能是PE  6 to 12 months, possibly a PE

   –12個月以上應該是PE  12 months likely to be a PE

   –經常性 (不間斷) 而非永久性

     can be carried on regularly rather than permanently (without  

     interruption)

  •如果搬遷至新地點，期間重新計算

    If moved to a new "place", duration clock is set back to zero at the 

    new place

  •如無充分期間，即無PE問題，無論其於來源國何處進行短期活動(聯合國範本亦

    有相同概念)

    Regardless of where a short term activity is carried on in the source 

    state, if there is insufficient duration, there is no PE (same applies 

    under the UN Model)

  •正確政策結果Correct policy outcome

  B.某特定地理位置 (地點測試)

     a specific geographical spot (the “location test”)

  •特定地點Distinct "situs"

  •註釋第5項Paragraph 5 of the Commentary:

   –商業地點及特定地理位置應有關聯性

     a link between the place of business and a specific geographical point

   –不侷限於單一地理位置not a narrow geographical point

   –無須與土地實體定著not necessarily physically connected to the land

   –如無特定位置，即無PE可言(即使長期)

     if there is no distinct place -then there is no PE (even if long 

     duration)

8.PE是否存在?-條件三：透過固定營業場所從事商業行為

              Condition 3: Carry on the business through the PE
  •必須透過PE進行(全部或部分)商業行為

    Must carry on the business of the enterprise (wholly or partly) through 

    the PE

  •廣義解釋為-任何營利事業在可支配特定地點進行商業活動之情形

    To be given a wide meaning -any situation where business activities are 

    carried on at a particular location at the disposal of the enterprise 

    for that purpose

9.機動性及重複性活動不易認定  Difficulty is Mobile and Recurrent Activities
  •固定營業場所不易認定原因為

    Fixed place of business requirement can be difficult to apply where:

   –活動位置範圍不明(單一據點或多處據點)The span of the location is 

     unclear (is it a single location or multiple locations?)

   –重複性活動難以確定實際期間

     The duration is unclear due to recurrent activities

  •修改爭議重點及後續衍生之附加規定

    Centre of reform debate and has resulted in various additional rules:

   –服務Services

   –資源探勘及耗竭Exploration/exploitation

   –款項支付基礎Payments based

10.第5條第3項-工程活動  Article 5 (3)Construction Activities
  •高程度工程活動 (建造基礎建設及商業設施)High level of construction 

    activity (developing infrastructure and business facilities)

  •非居住者高度參與High non-resident involvement: 

    常因專業獲致合約或執行合約

    Common that they have the contracts or are carrying out the contracts 

    because of their expertise

  •短期商業活動通常透過分支機構進行

    Short duration business activities that are often conducted through 

    branches –PE issues

  •跨國界活動-利潤分配Cross-border activities –profit attribution issues

  •許多協定議題，包括員工課稅

    Many other tax treaty issues including the taxation of employees

  •精明布局之納稅義務人Sophisticated taxpayers

11.第5條第4項-不視為構成PE之活動  

    Article 5 (4)Activities Deemed Not to Constitute a Permanent 
    Establishment
  •a款至f款營業場所視為非屬PE 

    Deems certain kinds of fixed place of business not to be permanent 

    establishments (see sub-paragraphs (a) to (f))

  •此類場所與創造利潤較無關係且所得分配容易產生問題及產生人為操縱

    Such places are remote from profit making and attribution of income 

    would therefore be problematic and artificial

  •就稅收損失及依循、管理成本而言，此類活動由來源國課稅是否符合成本效益

    或符合健全租稅政策

    Would subjecting these activities to source country taxation be 

    worthwhile or sound tax policy in view of tax at stake and the 

    compliance and administration costs?

  •BEPS 提議修正內容 (行動計畫7)

    Changes proposed under BEPS work (Action 7)

    (1)增訂整體情況判定PE屬前置或輔助性質

       Add an overall condition that the activity deemed not to be a PE is 

       preparatory or auxiliary:

    (2)增訂反分割法則Add an anti-fragmentation rule:
12.第5條第5項-透過非獨立代理人構成PE之活動

    Article 5 (5)-A PE through the activities of a dependant agent
  •非獨立代理人-政策理論Dependent Agents -Policy Rationale

   –僅有固定之營業場所觀念易使營利事業透過他人間接從事顯著經濟活動，

     無須負擔任何稅捐

     The fixed place of business rule alone would enable an enterprise to 

     carry on significant economic activity, indirectly through another 

     person, without triggering a taxable presence

   –上述視為PE存在情形之附加條款因應而生

     Thus an additional rule is required which ensures that where an 

     enterprise participates significantly in the economic life of a state 

     through an agent a permanent establishment will be deemed to exist

   –第5條列示非獨立及獨立2種代理人

     Two types of agent referred to in Article 5: dependent and independent

  •分辨非獨立及獨立代理人

     Distinguishing “dependent” and “independent” agents
     A 獨立指代理人在法律形式及經濟實質上皆屬獨立

       Independence means that the agent must be both legally and 

       economically independent of the enterprise 

     B 考慮因素為何? What factors should be considered?

     –代理人是否執行業務時是否受到嚴密控制？

       is the agent subject to detailed control of the way he carries out    

       his work?

     –代理人是否承受商業風險？does the agent bear any entrepreneurial risk?

     –可否認定代理人係為所屬事業從事商業活動而非單純為他人執行部分代理

       can the agent be said to carry on his own enterprise rather than  

       simply performing work as part of the enterprise for which he acts 
       as agent

  •經常性從事“habitually exercises”

   –應由下列情況認定should be understood in the context of:

     •所屬行業the business concerned

     •契約特性nature of the contracts

     •依第5條原則，於他締約國應不僅止於暫時性出現(註釋第33.1項)

       principle in Article 5 that presence of the enterprise in the 

       contracting state should be more than merely transitory (Commentary 

       paragraph 33.1)

  •授權簽約“an authority to conclude contracts”

   –協議契約內容對營利事業產生拘束力即可認定合約生效，即使合約實際於他國由

     他人簽訂亦可(註釋第32項)

     negotiation of all details of the contract in a manner binding on the 

     enterprise is sufficient to constitute conclusion of the contract even 

     if the contract is actually signed by someone else in the other 

     contracting state(Commentary paragraph 32)

  •以營利事業名義“in the name of the enterprise”

   –不侷限以營利事業名義簽訂合約，代理人以本人名義簽訂未確定合約亦可

     重點：營利事業是否受此合約約束？(註釋第32項至第32.1項)

     does not apply only to cases where contract is concluded literally in 

     the name of the enterprise will apply also where contract is made on 

     behalf of the enterprise as an undisclosed principal -key factor: is 

     the enterprise bound by the contract?(Commentary paragraph 32 to 32.1)

  •是否需要明顯授權？

    Is the explicit authority of the enterprise required?

   –有實際拘束本人之授權行為即可，而非正式授權(即本人是否因代理人行為受到

     實際拘束，註釋第33項)

     actual exercise of authority to bind is necessary, not formal 

     authority-is the enterprise as a matter of fact bound by the actions 

     of the agent (Commentary paragraph 33)

  •獨立代理人無須具有固定營業場所

    No requirement for the dependent agent to have a fixed place of 

    business

  •員工如符合第5項要件，亦可為非獨立代理人，並視為其雇主之PE

    Employees of the enterprise can be dependent agents if they meet the 

    requirements of paragraph 5 (habitually exercise authority to conclude 

    contracts etc.) and thereby establish a PE of their employer

  •移動性及經常性活動可因而產生PE

    Can create a PE in respect of mobile or recurrent sales activities

  •BEPS 提議修正第5項條文內容 (行動計畫7)

    Changes to paragraph 5 proposed under BEPS work (Action 7)

13.第5條第6項-獨立代理人  Paragraph 6 -Independent Agents
  •透過獨立代理人於他締約國從事商業活動無PE問題

    No PE if dealing through an independent agent in the other state

  •適用此例外規定時，獨立代理人從事活動須為常態性事務

    But independent agents must be acting “in the ordinary course of their 

    business” for the exception to apply

  •BEPS 提議修正第6項條文內容 (行動計畫7)

    Changes to paragraph 6 proposed under BEPS work (Action 7)

14.第5條第7項-獨立代理人  Paragraph 7-Parents & Subsidiaries
  •疑點釐清 A Clarification: 

    母子公司及所屬關聯企業之存在關係並非表示某企業為另一企業之PE

    the relationships which exist between parent and subsidiary as such and 

    between fellow subsidiaries as such do not of themselves make one 

    company a permanent establishment of another company

  •子公司也許為母公司或其所屬子公司從事非獨立代理人之活動，並提供該等公司
    固定之營業場所(註釋第40項至第42項)-視個案實際情況而定
    A subsidiary may act as the dependent agent of its parent or fellow 

    subsidiary and its premises may be used as a fixed place of business of 

    the parent or a fellow subsidiary -this is a question of fact

    (Commentary -paragraphs 40 -42)

(三)固定營業場所貢獻之營業利潤 (第7條)
1.Two versions of Article 7
	2010年以前第7條
Pre 2010 Article 7

	2010年以後第7條
Post 2010 Article 7


	1.限制來源國對於PE所屬利潤課稅

  limits source state taxation to 
  profits attributable to the PE

	1.限制來源國對於PE所屬利潤課稅

  limits source state taxation to        

  profits attributable to the PE

	2.PE所屬利潤課稅分配法則

  primary rule for allocation of 
  profits to a permanent     
  establishment
	2.PE所屬利潤課稅分配法則及依據第

  23條、依據功能、資產及風險等條

  件判斷

  primary rule for allocation of 
  profits to a permanent 
  establishment and now refers to 
  Article 23 and refers to functions
  , assets and risks


	3.決定利潤時因PE所生之費用可以減除

  expenses incurred for the 
  purposes of the permanent 
  establishment are deductible in 
  determining its profit

	3.以相對調整之新規定取代

  Replaced by new provision on 
  corresponding adjustments

	4.可依通常習慣決定利潤公式

  profit allocation by formula 
  allowed if customary 

	刪除
Deleted

	5.純粹購置商品無利潤分配可言

  no profits are allocated for 
  mere purchase of goods

	刪除
Deleted

	6.分配利潤公式需一致性

  requires consistent use of the 
  methodology for allocating 
  profits

	刪除
Deleted

	7.其他條文如有規定，優先適用

  other articles have priority 
  over Article 7

	4.其他條文如有規定，優先適用

  other articles have priority 
  over Article 7


2.第7條 v.s. 第9條-2種利潤分配法則 

  Article 7 v. Article 9 -2 profit allocation rules
  •第7條與同一法律主體內各部分單位之交易有關

    Article 7 is concerned with transactions between parts of the same 

    legal entity

  •第9條與獨立之關係企業交易有關

    Article 9 is concerned with transactions between separate, but related, 

    entities

  •皆建構於常規交易之上

    Both based on the arm’s length principle
3.分配方法  Methodology
  1)由經營良好之一般企業營運表現決定利潤

    Start with profits determined by the ordinary process of good business 

    accountancy

  2)反映常規交易做必要調整(功能性分析重要)

    Make any adjustments necessary to reflect “arm’s length principle” 

    (Functional analysis important)

  3)一致性 consistency
4.考量重點：功能性分析  Key Ingredient: Functional Analysis
  •對於賺取利潤，企業各部門提供何種貢獻(如資產、功能及風險)？

    What contribution (e.g. assets, functions and risks) did each part of 

    the enterprise make towards earning the profit?

  •這些貢獻價值為何？What value should be placed on those contributions?

  •經濟觀念Economic concept

  •對客戶要求費用支付可能無法反映真實貢獻

    The basis of billing a client may not reflect the contribution of all 

    parts of the enterprise.
5.新分配法則：綱要  New Approach: An Outline
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[image: image6.emf]
(四)協定濫用及受益所有人意義
1.OECD雙重課稅及導管公司利用報告(1986)
  OECD Report, Double Taxation and the Use of Conduit Companies(1986)

  •“導管公司”在此類特別規劃下通常指公司組織，惟適用協定利益者亦可能為
    合夥組織、信託或類似單位

    The “conduit company”, which is characteristic of such schemes, is  

    usually a corporation, but may also be a partnership, a trust or a 

    similar entity, as long as it is itself entitled to treaty benefits

  •協定租稅利益擴大適用至未意圖產生此類所得之人，造成來源國損失

    The tax advantage usually occurs to the detriment of the country of 

    source of income to the extent that the benefits of a treaty are 

    extended to persons who were not intended to derive such benefits
2.常見導管策略  Common Conduit Strategies
  •利用較低扣繳稅率(利息、權利金或股利)

    Access reduced withholding tax (interest, royalties and dividends)

  •利用較高之服務所得課稅門檻

    Access higher treaty threshold for taxing services

  •資本利得Capital gain 

  •稅額抵減Tax credits

  •無相關課稅規定之利用Tax advantage of tax sparing

  •訊息隱藏(資訊交換條款運作不良之協定)

    Hide information (a treaty with poor information exchange provision)
3.導管規劃-策略考量  Conduit schemes -Policy Considerations
  •部分國家鼓勵利用該國成立導管公司以利經濟發展及稅收產生(危險策略)

    Some actively promote use of their countries as conduits for the 

    economic activity and tax generated (dangerous strategy)

  •課稅規定產生誘因Features of their tax rules may make them attractive:

   –部分匯入所得(股利或利息)不課稅

     No tax on certain inbound income (dividends or interest)

   –部分匯出所得(股利或利息)不課稅

     No tax on certain outbound transactions (dividends or interest)

   –以所得重分類(權益負債互換)方式避稅(如缺乏資本稀釋規定)

     Ability to recharacterise income to avoid tax (equity/debt switches) 

     e.g. lack of thin cap rules

   –銀行保密規定 Bank secrecy
4.導管規劃之回應  Responses to Conduit Arrangements
  •協定網絡除去導管國家或相關避稅制度

    Not include conduit countries in treaty networks or exclude their 

    offending regimes

  •訂定受益所有人規定(特別是第10條至第12條)

    Include beneficial ownership requirements

   –Especially in Articles 10,11,12

  •訂定避免濫用條款Include anti-abuse provisions:

   –全面(英國協定)General(see UK agreement)

   –特定Specific:

    •租稅利益限定 limitation of treaty benefits

    •是否重複課稅測試 Subject to tax tests

    •拒絕特定利益，如免稅情形 Deny specific benefits, such as tax sparing

  •部分國家國內法有特別保障條款 (瑞士)

    Some countries have specific safeguards in domestic law (Switzerland)
5.受益所有人：簡介  Beneficial Ownership: Introduction
  ‧原則 Principle:

    協定對於股利、利息及權利金之優惠稅率只有在所得之受益所有人確實是另一締

    約國之居住者才能給予

    The treaty rate of tax on dividends, interest and royalties should only 

    be available if the beneficial owner of the income is a resident of the 

    other State
6.歷史演進：1963規約草案  History: 1963 Draft Model
  •1963規約草案聚焦於股利支付來源及支付對象
    1963 Draft Model focused on who the dividends were paid by and who they 

    were paid to:

   "1.股利由另一締約國居住者給付予締約國之居住者

      Dividends paid by a company which is a resident of a Contracting 

      State to a resident of the other Contracting State…

    2.然而，相關給付股利之居住者締約國亦可能課稅...惟課稅比例不超過...

      However, such dividends may be taxed in the Contracting State of 

      which the company paying the dividends is a resident…but the tax so 

      charged shall not exceed…

  •透過中介代理人或名義所有人適用避稅條款

    Subject to tax avoidance through use of interposed agents or nominees
7.歷史演進：1977範本  History: 1977 Model
  •1977年範本聚焦於股利由何人支付及取得股利者是否為所益所有權人

    1977 Model focused on who the dividends were paid by and whether the 

    recipient is the beneficial owner:

    "1.股利由另一締約國居住者給付予締約國之居住者

       Dividends paid by a company which is a resident of a Contracting 

       State to a resident of the other Contracting State …

     2.然而，相關給付股利之居住者締約國亦可能課稅...惟所得者亦為受益所有人

       時課稅比例不超過...

       However, such dividends may be taxed in the Contracting State of 

       which the company paying the dividends is a resident … but if the 

       recipient is the beneficial owner of the dividends the tax so 

       charged shall not exceed …
8. 『受益所有人』定義  Meaning of “Beneficial Owner”
  •範本未定義 Not defined in the Model

  •註釋(第10條，第12項至第12.6項)

    Commentary (Art10, paragraphs12-12.6):

   –包括如同條第1項給付予...居住者之『文字解釋』

     Included to“clarify the meaning of the words“paid to...A 

     resident”as they are used in paragraph 1 of the Article.”

   –非屬代理人或名義所有人 Not an agent or nominee

   –非狹義認定，需了解實際情況及符合規約之主體及目的，及包含避免雙重課稅及

     稅額侵蝕及逃避

     Not used in a narrow technical sense, should be understood in its 

     context and in light of the object and purpose of the Convention, 

     including avoiding double taxation and the prevention of fiscal 

     evasion and avoidance.

  •暗地為他人從事導管行為並實際取得所得利益者並非受益所有人

    Persons imply acting as“conduit”for another person who in fact 

    receives the benefit of the income not a beneficial owner

   –從事導管行為之人-透過法定所有人，對於相關所得實際決定處分權利有限，僅

     以受託人或管理人等角色處理事務

     Person acting as conduit–“though the formal owner, it has, as a 

     practical matter, very narrow powers which render it,in relation to 

     the income concerned, a mere fiduciary or administrator acting on 

     account of the interested parties”

  •有充分權利使用及享受未受契約或法律權責限制之所得，並將該收取金額轉付

    他人(由法律文件及事實情況判斷)

    A person who has the full right to use and enjoy income unconstrained 

    by contractual or legal obligation to pass the payment received to 

    another person (indicated by legal documents or substance from facts 

    and circumstances)

  •最終享受資產權利之人，有別於可能僅為名義所有人之法律所有權人

    A person who ultimately enjoys the benefit of an asset, as opposed to 

    the legal owner who may only be a nominee.

  •受益所有人可自行決定A beneficial owner is one who is free to decide:

   –相關資本或資產應否由他人使用

     Whether or not the capital or other asset should be used or made 

     available for use by others

   –相關收益後續如何使用On how the yields therefrom should be used
9.受益所有權：注意相關文字  Beneficial ownership: A word of caution
  •第10條至第12條取得利益情況

    Condition for obtaining benefits of Article 10, 11 and 12

  •切勿刻意制定全面避免濫用條文-原意為避免代理人或名義所有人取得利益

    Never intended to be a general anti-abuse rule –it was aimed at 

    denying benefits to agents and nominees

  •法院案例顯示實務運用有其限制

    Court cases (indofoods, PrevoCar, Velcro) highlighted its limitations

  •新型態，如全數獲利交換等安排提高查核難度

    New schemes, such as the total return swap arrangement may be even 

    further beyond its reach

  •第10條至第12條相關註釋修改，確認適用範圍狹隘及存在限制

    Changes to the OECD Commentary on Articles 10 –12 in 2010 confirm its 

    narrow application and limitations
(五)股利及利息處理 (第10條及第11條)
1.股利：第10條  Dividends: Article 10
  •原則：來源國對於股利有限定優先課稅權；此限制以百分比表示

    Principle: Source country has a limited prior right to tax dividends; 

               limitation is expressed as a percentage of the dividends
  •第1項：提供居住者國家無限制課稅權

    Paragraph 1: Provides residence country with an unlimited right to tax 

                 dividends

  •第2項：來源國課稅權限制：稅額不超過

    Paragraph 2: Source country right to tax dividends is limited: tax 

                 cannot exceed:

    –5% (直接投資股利 direct investment dividends)

    –15% (間接投資股利 portfolio investment dividends)

  •第3項：股利定義

    Paragraph 3: Definition of dividends:

   –只源自股份之所得"means income from shares …"

   –通常包括依據來源國法律所決定股份之分配

     Generally includes distribution on shares as determined under the law 

     of the source country

   –各國定義不同 Definition can vary from country to country

   –定義亦包含來源國其他與股利處理方式相同之利潤分配- 因此，可能包括依據

    『資本稀釋』法則不予認定的利息，以個人身分課稅之合夥分配及清算分配

     Definition also includes other profit participations treated as 

     dividends in source country -thus, may include interest disallowed 

     under “thin-capitalisation” rules, distributions by some 

     partnerships that are taxable as separate persons, also distributions 

     in liquidation

  •第4項 Paragraph 4:

   –第10條不包括與來源國PE實質有關之股利 (即適用第7條)

     Article 10 does not apply to dividends effectively connected to a 

     permanent establishment in the source country (Article 7 then applies)

  •第5項 Paragraph 5:

   –來源國不能針對非居住者給付之股利課稅(除非由居住者取得或與PE有關)，也
     不能針對非居住者未分配之股利課稅

     Source country cannot tax dividends paid by a non-resident company 

     (except where received by a resident or where connected to permanent 

     establishment) and cannot tax undistributed profits of a non-resident 

     company
2.第11條- 綜述  Article 11 -Overview
  •原則：來源國對於股利有限定10%優先課稅權

    Principle: Source country has a limited prior right to tax, limited to 

               10%
  •第1項 Paragraph 1:

   –居住者國家無限制課稅權 Residence country unlimited right to tax

  •第2項 Paragraph 2:

   –來源國課稅權限制：稅額不超過10% 

     Source country limited right to tax; tax cannot exceed 10% of the 

     interest

  •第3項  Paragraph 3:

   –利息定義  Definition of interest

  •第4項  Paragraph 4:

   –第11條不包括與來源國PE實質有關之利息(即適用第7條)

     Article 11 does not apply to interest effectively connected to a   

     permanent establishment in the source country (Article 7 then applies)

  •第5項  Paragraph 5:

   –利息之來源法則- 視同於給付者所屬居住者國家產生(與PE有關者除外)

     Source rule for interest -deemed to arise in the country of residence 

     of the payer (except if interest relates to a permanent establishment)

  •第6項  Paragraph 6:

   –特別關係條款：對於來源國課稅限制相關規定，超額利息不適用之

     Special relationship clause: if excessive amount of interest, the 

     restriction on the source country right to tax does not apply to the 

     excess.

3.第11條：產生議題 Article 11: Issues Arising 

  •來源國限制課稅權Limitation of source country right to tax:

   –部分國家尋求10%或更高稅率 Some countries seek 10% or higher;

   –部分國家尋求0稅率 Some countries seek zero rate

   –稅率通常採互惠方式 Rate is generally reciprocal

  •第11條並未處理如何利息費用如何認列問題 (詳第7條第3項及第24條第5項)

    Treatment of interest as an expense is not dealt with in article 11 

    (see paragraph 3 of Article 7 and paragraph 5 of Article 24)

  •通常由給付者負擔相關扣繳稅款，即使取得者為法定納稅義務人

    While the withholding tax is legally a tax on the recipient, it is 

    often borne by the payer

  •利息定義 Definition of Interest

   –根據債務主張而來Based on debt claims

   –延遲付款之罰款除外 Excludes penalty charges for late payments

   –未涉及大多數新式金融工具 

     Does not cover most new financial instruments

  •許多協定擴張免稅範圍至

    Many treaties expand range of exemptions to include:

   –銀行利息 Bank interest

   –政府公(保證)債 Government (or government guaranteed) debt

   –分期付款銷貨利息 Interest on installment payments on sales of goods

   –為免稅年金計畫所付利息 Interest paid to exempt pension plans
(六)權利金、租金、專門知識及軟體之處理方式 (第12條)                      
    Treatment of royalties, rents, know-how and software (Article 12)

1.來源國或居住國課稅？  Source or Residence State Taxation?
  •OECD模式提供權利金提供居住國完全課稅權利

    OECD Model provides exclusive residence state taxation of royalties

  •聯合國模式以及75%租稅協定提供來源國限定課稅權利

    UN Model and possibly 75% (?) of tax treaties provide for a limited  

    right of taxation for the country of source

  •多數租稅協定提供來源國權利金課稅權，通常10%，部分5%或15%

    Most tax treaties provide for source state taxation of royalties, 

    usually at a rate of 10%, but some at 5% and 15%.

  •近乎半數OECD國家對於第12條均有所保留

    Almost half OECD countries have reservations on Article 12

  •附註：天然資源權利金問題按第6條規定處理，智慧財產權轉讓按第7條或第13

    調處理。

    Note: Natural resource royalties are dealt with under Article 6 and the 

    alienation of intellectual property are dealt with under Articles 7 or 

    13.
2.第12條架構允許來源國課稅
   Structure of Article 12 where Source State Taxation is Permitted

  •有關締約國居住者取得另一締約國來源之權利金

    Deals with royalties received by a resident of a contracting state from 

    sources in the other contracting state

  •依循第11條架構 Follows structure of Article 11:

   –第1項 居住國可課稅 Paragraph 1: residence state may tax

   –第2項 界定來源國稅率上限

            Paragraph 2: sets maximum source state taxation rate

   –第3項 定義 Paragraph 3: definition

   –第4項 PE來源權利金 Paragraph 4: royalties derived by a PE

   –第5項 介紹來源法則 Paragraph 5: introduces a source rule

   –第6項 超額權利金給付 Paragraph 6: excessive royalties paid 
3.權利金條款實務疑義  

   Concerns with the Application of the Royalties Article
  •來源國針對給付金額課稅將產生擴張運用或誤用之情形

    Source state taxation based on payments can give rise to the definition 

    being stretched or misapplied
  •類似權利金之給付，如依協定定義仔細檢視，可能顯示非屬權利金

    A payment may look like a royalty but closer examination of the treaty 

    definition may show it is not!

   –現場直播費 Live broadcast fees

   –受版權保護之商品或勞務

     products and services that are protected by copyright

   –部分加盟金 certain franchise payments

  •了解實際提供內容Understand what is actually being provided
4.定義明細  Definition in detail
    『任何有關使用或有權使用...之給付』

   “… means payments of any kind received as a consideration for the use 

    of, or the right to use,..”

   –任何無須計算公式之給付

     Payment does not need to calculated pursuant to a formula

   –『給付』寬鬆定義“payments” is given a broad interpretation

   –屬使用或有權使用，不含轉讓

     Does not include an alienation because it is for the use of or right 

     to use

   –文字同意針對複合性質合約進行重新分配：例如包含服務及權利金之混合性合約

     或欲使複合性質合約生效而訂定之合約

     The wording would permit reallocating values under a composite 

     contract: For example a mixed contract of services and royalties or 

     where the contract purports to make available valuable rights free of 

     change under a mixed contract.
5.檢視特定交易  Review of Selected Transactions
  •使用個人財產 Use of personal property

  •版權 Copyright

   –文字、藝術及科學限制 Literary, artistic or scientific restriction

   –廣播給付 broadcast payments

   –軟體 software

  •專門知識給付 Know-how payments

  •加盟協議 Franchise agreements

  •不作為給付 Forbearance payments

  •與會者想討論任何交易 Any transactions that participants wish to discuss
6.使用個人財產  Use of Personal Property
  •使用或有權使用商業、工業及科技設備等給付款項

    Payments for the “use of or the right to use commercial, industrial 

    and scientific equipment"

  •1992『商業、工業及科技設備租賃所得來源課稅』報告發布後自第12條移除-理
    由：

    Removed from Article 12 by the 1992 Update following the report “The 

    Taxation of Income Derived from the Leasing of Industrial, Commercial 

    or Scientific Equipment” –reason:

   –所得性質為營業利潤 nature of income is business profits

   –實務上來源國針對總額課稅太高？

     practice of source State tax on gross too high?

  •多數協定持續認定此類給付為權利金且允許來源國課稅

    Many treaties continue to include these as royalties and permit limited 

    source State taxation

  •針對此類使用或有權使用商業、工業及科技設備等給付款項，使用者必須有支配

    設備能力(如實體掌握、實質控制)，而非僅有取得設備使用服務。

    For a payment to be for the use, or the right to use CIS equipment, the 

    user needs to have the equipment at its disposal (e.g. physical access, 

    under the control of etc.) rather than receive a service where 

    equipment is used.
7.特定設備使用交易  Selected use of equipment transactions
  •純粹設備租賃 Bare lease of equipment

  •定期租賃/營業租賃 Time charter/operating lease

  •設備運輸Being transported in equipment

  •電子通訊設備使用Use of telecommunications equipment
8.電腦軟體相關給付是否歸類為權利金？

  Are Payments for Computer Software Classified as Royalties?
  •存在移轉性質難以界定問題

    Previous difficulties over nature of the transfer

  •依據移轉權利為何判定 Depends on rights being transferred

  •『版權』及『有版權之』文字差異

    Distinction between a “copyright” and a “copyrighted” article

  •詳見第12條註釋第12項至第17.4項：

    See Art 12 Commentary paragraphs 12 to 17.4:

   –純粹購買版權保護軟體-非權利金

     Mere purchase of software protected by copyright -not a royalty

   –取得部分或全部複製之權利(非安裝或維修)屬版權範圍- 是權利金

     Acquisition of partial or complete rights to make copies (other than 

     installation or backup) in the underlying copyright -royalty

   –全然財產權轉讓- 營業利潤或資本利得(詳後述投影片內容)

     Outright alienation of the property -business profits or capital gain.

     (all explained in more detail in following slides)
9.其他軟體相關給付特色Characterisation of other software related payments
  •非開架軟體如MS windows  Off the shelf software e.g. MS windows

  •特定場所大量軟體安裝，如OECD所屬電腦安裝3,500份微軟產品拷貝(註釋14.2)

    Site licence for multiple installations of software e.g. 3,500 copies 

    of Microsoft products on OECD computers (Commentary 14.2)

  •允許使用特定商業軟體 Licence to use specialised commercial software

  •允許使用客製軟體或密碼

    Licence to use software or code in adapted software products

  •製成品附屬軟體 Software bundled in manufactured products

  •軟體維護或服務合約 Software maintenance or service contracts
10.下載數位影音 Download of digital Images or sounds
  ‧視收取方取得權利為何而定 Depends on rights that the recipient acquires

  ‧詳註釋第17.1項至第17.4項 See Commentary paragraphs 17.1 to 17.4
11.專門知識：有關工業、商業或科學經驗等資訊
   Know-how: Information Concerning Industrial, Commercial or Scientific 

             Experience

   –第12條註釋- 第11項至第11.6項

     Commentary on Article 12 –paragraph 11 to 11.6 

   –未對外透漏處理有關相同工業產品製造或製程之科技資訊

    “Undivulged technical information that is necessary for the industrial 

     reproduction of a product or process, directly and under the same 

     conditions”

   –提供未對外揭露之特殊知識或經驗

    “Impart… special knowledge and experience which remain unrevealed to 

      the public”

   –提供者無須涉入該專門知識之應用，且不保證相關成果

    “The grantor is not required to play any part himself in the 

     application of the formula ... and ... does not guarantee the results 

     thereof”
12.分辨專門知識及服務提供 
    Distinguishing the supply of know-how and the provision of services

 –專門知識 Know-how:

  •提供已存在資訊 Supply of pre-existing information

  •祕密及維持祕密(法律上或實務上)

    Secret and remains secret (legally or practically)

  •幾乎不須額外投入 Requires very little more to be done

  •可重複使用 Can be used repetitively

  •使用者(接受者)存在風險 Risk on user/ recipient

  •個別應用無須個人技術

    Does not require individual skill in each application

 –服務 Services:

  •運用工作所需常見技術為他方執行工作

    undertakes to use the customary skills of his calling to execute work 

    himself for the other party

  •可能需要使用而非移轉特別知識、技巧或專業

    May require use of special knowledge, skill or expertise but not the 

    transfer of that special knowledge, skill or expertise

  •通常需要人工作業或成本付費

    Generally requires work to be done or costs incurred

  •例如：售後服務、保證服務、技術協助、線上諮詢或提供意見

    Examples: after-sales service, services under a guarantee, technical 

    assistance, an opinion, advice provided electronically
13.設計、模型或計畫  Design, models or plans

  •見註釋第10.2項 See paragraph 10.2 of the Commentary

  •是否為使用已存在之計畫而付款？

    Is the payment for the right to use an existing plan?

  •是否為服務付款？ Is the payment for a service?

  •是否為移轉所有權付款？

    Is the payment for the outright alienation of the plan?
14.加盟許可  Franchise Licences
  ‧一般要件 Common elements:

   –使用商標及色彩規格 (可能免費) 
     Use of logo and colour scheme (possibly free)

   –使用手冊及訓練教材 Manuals & training material

   –分析營運及提供月營收報表及營收表現改進建議

     Analyse operations and provide monthly reports and advice on improving 

     operations & performance

   –特定區域獨佔(註釋第10.1項)

     Geographic exclusivity (see paragraph 10.1 of the Commentary)

  ‧詳註釋第11.6項 See paragraph 11.6 of the Commentary
15.以權利金進行租稅規劃  Royalties used in tax planning
  •移轉訂價 Transfer pricing

  •租賃資產(依據稅率不同套利) Leasing equipment (arbitraging tax rates)

  •受託製造者被要求給付商標或標誌相關之權利金

    Contract manufacturers being charged royalties for the use of 

    trademarks or logos

  •子公司被要求給付集團商標使用費

    Subsidiaries being charged for the use of the company trademark
(七)電子商務及數位經濟課稅 
Electronic Commerce and Taxing the Digital Economy
1.何謂電子商務  What is E-Commerce
  •買家及賣家位於不同實體地點，透過電子網路進行交易，如信用卡網路交易

    Transactions which are conducted over an electronic network where the 

    buyer and merchant are not at the same physical location eg plastic 

    card transactions via the Internet.

  •非以紙本完成之電子式商業交易

    The transacting of business electronically rather than via paper

  •透過現代化遠端通訊設備處理之商業行為

    Business conducted remotely using modern communication devises
2.電子商務衍生問題  Implications of E-Commerce
  •商品來源取具市場更廣 Products can be sourced from a wider market

  •國境界限模糊化 Blurring of national boundaries

  •消費者可取得更大範圍商品並具有史無前例之議價能力

    Consumers can choose from a much broader range of goods and an 

    unprecedented ability to hunt for bargains

  •成本節省 Reduction of costs

  •新式科技運用 Use of new technologies

  •對於工作者、消費者、企業及稅務體系均帶來契機

    Opportunities for workers, consumers, businesses and tax systems

  •實體存在於某國境內也許無此必要

    Physical presence my no longer be necessary in a country
3.相同交易、新式科技  New technology, same transitions
  •OECD認為現存傳統交易規定亦能套用電子商務交易

    OECD considers existing rules developed for traditional transactions 

    can be applied to e-commerce transactions

  •電子商務課稅亦應如同傳統交易課稅扮演中立角色，已獲廣泛共識

    Wide agreement that taxation of e-commerce should be neutral as 

    compared to the taxation of traditional transactions

  •數位經濟已儼然自成體系，在稅務上將數位經濟與其他經濟區隔雖然困難但

    並非不能(BEPS 行動計畫2)

   “Because the digital economy is increasingly becoming the economy 

    itself, it would be difficult, if not impossible, to ring-fence the 

    digital economy from the rest of the economy for tax purposes”(BEPS 

    Action 2 report 2014)
4.傳統課稅觀念應用於跨國電子商務
   Application of Traditional International Taxation Concepts to E-Commerce

  •與該國交易vs在該國交易 Trading with a country v trading in a country

  •所得來源及分配摡念 The concept of source and attribution of income:

   –起運地交貨(賣出地點) FOB Sales of Goods(where sold)

   –服務(提供地點) Services (where performed)

   –利息、股利、權利金(給付地點) 

     Interest, Dividends, royalties (where paid)

  •實體交易是重點條件 Presence is a key criteria

   –電子商務是否無須在該國進行實體交易

     Does e-commerce do away with the need to be present in a country?

   –電子商務是否創造新商業契機？

     Does e-commerce create new business opportunities?
5.電子商務於租稅協定之應用  Application of E-Commerce to Tax Treaties
  •營業利潤 Business profits:

   –網站是否為PE？ Is a web site a PE ?

   –維護網站是否產生PE問題？ Does web hosting give rise to PE?

   –使用主機是否產生PE問題？ Does use of a server give rise to a PE?

   –相關活動是否為前置性質或輔助性質？

     Is the activity preparatory or auxiliary?

   –是否存在非獨立代理人？ Is there a dependent agent?
6.結論-網站  Conclusions -Web Site
  •單純網站無法構成PE Website alone cannot be a P.E.

  •僅為軟體及資料之複合物 It is only a combination of software and data

  •不構成實體財產 Does not constitute tangible property

  •不構成地點測試：無營業場所，亦無營業設備 

    Fails location test:no place of business, as no facilities

    (詳第5條註釋第42.1項至第42.10項 See Article 5 Commentary 42.1-42.10)
7.結論-維護網站  Conclusions -Web Hosting
  •網路服務提供者針對主機所屬網站維護收取費用

    Website hosted on a server of an ISP for a fee

  •透過網站進行商業活動不造成PE

    Does not result in a P.E. for enterprise carrying on business through 

    website

  •主機及磁碟空間原則上不受企業支配(無營業處所)

    Server and space on disk is typically not at the disposal of the   

    enterprise (no place of business)
8.結論-主機  Conclusions- Server
  •主機地點構成PE僅限： P.E. at the location of the server only if:
   –主機由該企業支配(所有或租賃)

     Server at the disposal of the enterprise (owned or leased)

   –企業於一定期間內透過主機從事商業活動

     Enterprise carries on business functions through it for a sufficient  

     period of time

   –提供功能於該商業活動是否為該商業活動顯著重要部分且超過輔助或前置性活動

     Functions performed are an essential and significant part of business 

     activity going beyond auxiliary and preparatory activities

   –人為干預並非構成PE要件

     Human intervention is not a requirement to constitute a P.E.
9.所得分配  Attribution of Income
  •主機如經認定為PE- 何種所得可分配予該PE?

    If a server is considered to be a PE -what income may be attributed to 

    that PE?

  •辨別由企業全體及單獨由PE提供之功能

    Identify the functions performed by the enterprise as whole and by the 

    PE. in particular

  •困難案例 Very difficult in such a case:

   –主機通常活動為何？ What is the server actually doing?

   –傳統功能比較 Comparing with traditional functions

  •可能為理論性問題-主機可能存在於任何轄區

    May be theoretical issue -server may be located in any jurisdiction

  •分配利潤時可能面臨網站遷移至租稅天堂

    In the face of attribution of profits, web site may be moved to a haven
(八)移轉訂價及相互協議介紹
Introduction to transfer pricing and the Mutual Agreement Procedure
1.關係企業：第9條  Associated Enterprises: Article 9
  •原則 principle:

   -關係企業往來未依獨立企業般進行交易，相關因此而生之利潤可因此據以計入並

    予以課稅

    If associated enterprises do not deal as independent enterprises, the 

    profits that they would have made if they had done so may be added to 

    their profits and taxed accordingly;

   -其他國家可給予適當調整

    The other State shall make an appropriate adjustment

  •關係企業- 締約國企業直接或間接控制管理另一締約國企業資本；或

   “associated enterprises” -an enterprise of a contracting state 

    participates directly or indirectly in the management control capital 

    of an enterprise of the other contracting state; or

  •相同人員涉及直接或間接控制管理締約國企業及另一締約國企業資本

    same persons participate directly or indirectly in the management, 

    control, or capital of an enterprise of one contracting state and of an 

    enterprise of the other contracting state

  •雙方相關商業及金融活動附加條件與一般獨立企業交易不同

    conditions made or imposed in the commercial or financial affairs of 

    the two enterprises differfrom those of independent enterprises
2.第1項規定效果  Consequence of Paragraph 1
  •關係企業往來未依獨立企業般進行交易，相關因此而生之利潤可因此據以計入並

    予以課稅(修改會計帳目)

    if associated enterprises do not deal as independent enterprises, the 

    profits that they would have made if they had done so may be added to 

    their profits and taxed accordingly (“rewriting of the accounts”)

  •如屬類同正常開放市場之商業條件交易，會計帳目不可修改(常規交易原則)

   “no re-writing of the accounts of associated enterprises is authorized 

    if the transaction between such enterprises have taken place on normal 

    open market commercial terms (on an arm’s length basis)”

  •第9條與國內法規定關係

    relationship between Article 9 and the domestic law of the contracting 

    states
3.OECD認可移轉訂價法則  OECD RECOGNISED TRANSFER PRICING METHODS
  傳統移轉訂價方法TRADITIONAL TRANSFER PRICING METHODS

  •可比較未受控價格法 Comparable Uncontrolled Price (CUP) method

  •成本加價法 Cost-plus method

  •再售價格法 Resale price method

  交易利潤方法 TRANSACTIONAL PROFIT METHODS

  •可比較淨利潤法 Transactional Net Margin Method (TNMM)

  •利潤分割法 Profit Split Method

   –例行性貢獻分配分析 Contribution Analysis

   –剩餘利潤分配分析 Residual Analysis
4.第25條-相互協議程序  Article 25 -Mutual Agreement Procedure
  •租稅協定有相互協議條款 Double tax agreements (DTAs) have a MAP Article

  •賦予2國主管機關會面協商能力

    Enables Competent Authorities of 2 countries to meet and consult with 

    each other;

  •著眼於解決雙重課稅問題 With a view to resolving double taxation;

  •未強迫達成協議(盡力解決)Does not compel agreement (endeavor to resolve)

  •僅針對稅額- 不含罰鍰及利息(不適用消除雙重課稅)

    Only deals with tax -not penalties or interest charged (these not 

    subject to relief)
5.相互協議程序：總覽  Mutual Agreement Procedure: Overview
  •第1項-對於居住國稅務機關未依協定核定事項給予納稅義務人3年時間提出異議

    para 1 -gives taxpayers 3 years to appeal to tax authorities in 

    residence country where taxation not in accordance with treaty

  •第2項- 雙方國家稅務機關應針對第1項事項協議解決

    para 2-tax authorities of both countries required to attempt to resolve 

    issue raised in para 1

  •第3項- 授權針對協定解釋、應用問題及重複課稅問題(無論是否透過協定)進行

    協議解決

    para 3 -authority to consult to resolve problems of treaty 

    interpretation and application and to resolve any problems of double 

    taxation whether or not dealt with in the treaty

  •第4項- 允許稅務機關直接協議，無須透過外交單位

    para 4 -allows tax authorities to consult directly rather than go 

    through diplomatic channels

  •第5項- 法定仲裁確定
    para 5-(new from 2008) mandatory binding arbitration
6.相互協議程序：細節 Mutual Agreement Procedure: Details
  •稅務單位如未依據協定行事，納稅義務人可：

    where taxation does not accord with the convention, the taxpayer can:

   –依據國內法向法院救濟，或 under domestic law, appeal to the courts, or

   –依據協定發動相互協議程序

     under treaty, invoke mutual agreement procedure

  •依據第25條第1項，納稅義務人需於3年內提出主張

    under Article 25(1), notification by taxpayer required within 3 years

  •無正式程序但多數國家發布發動相互協議之行動準則- 見OECD MEMAP

    no formal procedure but most countries publish how-to guidelines for 

    invoking mutual agreement procedure -see also OECD MEMAP

  •觸及領域多數包括 most common areas dealt with:

   –移轉訂價(第9條) transfer pricing (article 9)

   –PE費用分配 expense allocations to permanent establishments

   –所得歸類 categorization of income

   –協定解釋及應用 treaty interpretations and application

  •2008更新發布強制性生效仲裁

    2008 Update introduced compulsory binding arbitration

  •使用相互協議程序矯正協定缺失有其限制- 替代方式為修正國內法規定或修正協

    定或以OECD觀點推翻協定內容(實際發生案例)
    use of mutual agreement procedure to correct treaty deficiencies has 

    limited scope -alternatives are to amend domestic law or treaty or, as 

    has happened, to override treaty provisions (OECD position on treaty 

    overrides)

  •特殊案件如屬與納稅義務人協議及取得同意者外，印製相互協議文件有其需求，

    但並非必要

    publication of mutual agreements desirable, if not essential except in 

    specific cases where consultations with and agreement of taxpayers are 

    important.
7.相互協議程序：程序  Mutual Agreement Procedure: Process
  •第一階段- 由納稅義務人及居住國稅務機關參與

    Stage 1 –Involves the taxpayer and the Competent Authority (CA) of its 

    country of residence

   –納稅義務人向稅務機關提出申請 Taxpayer presents case to CA

   –稅務機關審酌- 是否修正？ Consideration by CA -is the case Justified?

   –如是，考慮解決方式，無須進入第2階段

     If so, consideration of resolution at this stage without progressing 

     to Stage 2

   –第1階段無法解決，稅務機關有義務進行第2階段

     If can’t resolve in Stage 1, the CA has an obligation to move to 

     Stage 2

  •第2階段-由雙方稅務機關盡力解決

    Stage 2 –Involves the CAs of the two countries endeavoring to resolve 

    the case

   –稅務機關向另一稅務機關提出案件審議

     CA approaches the other CA in an endeavour to resolve the case:

   –包括This involves:

    (1)解釋案情demonstrating to the other CA that….

    (2)提供事實及法律依據等立場，如移轉訂價調整

       providing its position on the facts and the law, eg transfer pricing 

       adjustment….

    (3)協議達成共識 discussion of the matter to reach a mutual agreement.
8.相互協議程序注意事項  MAP
  •稅務機關通常透過意見書等文件交換方式相互溝通

    Communication between CAs usually through the exchange of position 

    papers

  •重大議題可以會面方式處理 CAs may meet to discuss significant issues

  •協議時納稅義務人無須在場 Taxpayer not present at these CA negotiations

  •程序進行時應告知納稅義務人 

    Taxpayer should be kept informed during MAP process

  •決議全面接受異議時程序中止

    MAP will cease where a decision is made to wholly allow an objection
(九)稅基侵蝕與利潤移轉 (BEPS) 及協定濫用

    Base erosion and profit shifting (BEPS) and treaty abuse
1.避稅與逃漏稅  Avoidance and Evasion
  •依循規定及未依規定範疇包括：

    Spectrum of compliance and non compliance includes:

   –完全遵守- 依法繳納稅捐

     Pure compliance -tax paid according to legislative intent

   –減輕稅負- 依法減低稅捐

     Tax mitigation -reducing tax as intended by law

   –避免稅負- 進行與法律意旨不同之安排

     Tax avoidance -arrangement yielding result legislature did not intend

   –逃漏稅捐- 相關事實未揭露或提供資訊錯誤

     Tax evasion -all relevant facts are not disclosed or false information 

     is provided
2.逃漏稅  Evasion
  •屬事實不正確提供，原則上與避稅不同

    Distinguishable in principle from avoidance because of 

    misrepresentation of facts

   –相關事實缺漏、隱瞞、申報錯誤或額外提供誤導資訊錯誤時產生

     Occurs where relevant facts are omitted, concealed, misreported or 

     additional false statements are represented as correct

  •有相當意圖或充分意思表示進行違法行為，可予懲處或判刑
    to the extent that it is intentional (or sufficient care taken to meet 

    required standards) it amounts to fraudulent conduct and is punishable 

    by fine or imprisonment

  •逃稅引發2種基本型態問題 Evasion creates two basic types of problem

   –界定納稅義務人(誰就所得負繳納義務)

     Finding the taxpayer (who is chargeable on the income)  

   –確認課稅所得內容及正確金額

     Establishing the nature of and the correct amount of chargeable income
3.避稅本質  Nature of avoidance
  •從事法律制定時未意圖減低納稅義務之活動(不包含虛偽交易或逃漏稅)

    Activities which reduce taxpayers’ tax liabilities in ways that were 

    not intended when law was enacted

    (does not include sham transactions or evasion)

  •與稅法制定宗旨或立法意旨及內容不符

    Not in accordance with the “purpose and intent” of tax law or the 

   “contemplation of parliament”

  •規避係不確定概念Avoidance is an imprecise concept

  •納稅義務人是否減低、規避或逃漏納稅義務不易提供客觀測試

    Difficult to provide objective tests as to whether taxpayers have 

    mitigated, avoided or evaded their responsibilities

  •缺乏明確標準造成不確定性及增加依循成本

    Lack of precision creates uncertainty and adds to compliance costs

  •所有稅務系統均存在避稅可能

    Tax avoidance possibilities are inherent in all tax systems
4.稅基侵蝕與利潤移轉  BEPS 
  •2013 OECD針對稅基侵蝕與利潤移轉提出許多協定相關議題之工作計畫

    2013 OECD launched work on Base Erosion and Profit Shifting, which 

    includes a number of treaty related issues.

  •相關計畫著重於檢視現行規定是否允許屬課稅範圍之利潤分配至實際商業活動發

    生不同之地點，如否，如何進行修正

    The project is looking at whether the current rules allow for the 

    allocation of taxable profits to locations different from those where 

    the actual business activity takes place and if not, what could be done 

    to change this.

  •相關行動計畫於2013年7月由20大工業國財政部長及中央銀行負責人於莫斯科

    及各國領袖於2013年9月於聖彼得堡背書

    The Action Plan was fully endorsed by the G20 Finance Ministers and 

    Central Bank Governors at their July 2013 meeting in Moscow as well as 

    the G20 heads of state at their meeting in Saint-Petersburg in 

    September 2013.

  •時程緊湊：行動計畫主軸將於18至24個月內提出(首次於2014年9月)

    Tight time table: The actions outlined in the plan were aimed to be 

    delivered within 18 to 24 months (first in September 2014).
5.引導計畫之議題  Concerns leading up to the project
  •跨國企業繳納稅負過低- 來自英國公共事務卓越協會對於谷歌、亞馬遜及星巴克

    之批評

    Concern that multi-national enterprises are paying little tax –

    criticism of Google, Amazon and Starbucks by the UK Public Accounts 

    Select Committee

  •凸顯國內法律及租稅協定長久建立之稅務規則(包括源自經濟活動發生之利潤)
    在新全球經濟體趨勢下是否維持適當回應

    Whether the long established international tax principles (including 

    profits sourced where economic activity occurs) enshrined in domestic 

    law and tax treaties continue to be appropriate in the new global 

    economy

  •包含電子商務及數位產品等，與生產活動及消費者實際位置無關之服務顯著增加

    Significant increase in the service, including e-commerce and digital 

    products where there is separation of the place of productive activity 

    and physical location of customers

  •需要建立一致性、易了解之行動計畫，反映現代商業現實以更新現有規定

    A need to develop a coordinated, comprehensive action plan to update 

    the rules to reflect modern business practices.
6.稅基侵蝕與利潤移轉行動計畫  BEPS Action Plan
  •Action 1: 列示數位經濟之租稅挑戰
              Address the tax challenges of the digital economy

  •Action 2: 消除混合錯配安排之影響
              Neutralise the effects of hybrid mismatch arrangements

  •Action 3: 強化受控外國公司法則之應用
              Strengthen CFC rules

  •Action 4: 減少透過利息支出及其他財務支出所產生之稅基侵蝕
              Limit base erosion via interest deductions and other 

              financial payments

  •Action 5: 更有效處理實際租稅損失情形，並將透明度及實質性納入考量
              Counter harmful tax practices more effectively, taking into 

              account transparency and substance

  •Action 6: 防止租稅協定之濫用    Prevent treaty abuse

  •Action 7: 防止人為規避常設機構情形
              Prevent the artificial avoidance of PE status

  •Action 8: 確保移轉訂價結果符合無形資產所創造之價值
              Assure that transfer pricing outcomes are in line with value 

              creation -intangibles

  •Action 9: 確保移轉訂價結果符合風險及資本所創造之價值
              Assure that transfer pricing outcomes are in line with value 

              creation –risk and capital

  •Action 10: 確保移轉訂價結果符合其他高風險交易所創造之價值
               Assure that transfer pricing outcomes are in line with value 

               creation –other high risk transactions

  •Action 11: 建立蒐集及分析稅基侵蝕與利潤移轉資料方法及提出執行計畫
               Establish methodologies to collect and analyse data on BEPS 

               and the actions to address it

  •Action 12: 要求納稅義務人揭露過於積極之租稅規劃
               Require taxpayers to disclose their aggressive tax planning 

               arrangements

  •Action 13: 重新檢視移轉訂價文據
               Re-examine transfer pricing documentation

  •Action 14: 提升爭議解決機制之效率
               Make dispute resolution mechanisms more effective

  •Action 15: 建立多邊工具
               Develop a multilateral instrument
7.非居住者課稅-租稅政策考量 Taxing Non-residents -Tax Policy Considerations
  •目標不同需取捨不同政策Competing objectives require policy trade-offs:

   –收入目標 Revenue objective

   –經濟效率(減少扭曲)  Economic efficiency (reducing distortions)

   –Fairness 公平

   –Certainty 確定性
   –Simplicity 簡易

   –Compliance costs 遵循成本

   –Administration costs 管理成本

  •Tax Bases 稅基

   –Capital 資本

   –Labour 勞動力

   –Consumption 消費
8.稅基侵蝕與利潤移轉行動計畫對於濫用租稅協定之回應

  BEPS response to treaty shopping
  •行動計畫6為針對濫用租稅協定之主要回應

    The primary response to treaty shopping is in BEPS Action 6 (treaty 

    abuse) work

  •各國實務顯示已使用不同於OECD範本、凸顯協定濫用情形之方法予以回應

    Country practices shows that different approaches are being used to 

    address treaty shopping that are not included in the OECD Model
9.行動計畫6 確認之3大領域 Three different areas identified by Action 6
  A.建立有關避免給予不當協定利益之協定範本條文及國內法律設計之建議

    Develop model treaty provisions and recommendations regarding the 

    design of domestic rules to prevent the granting of treaty benefits in 

    inappropriate circumstances

   (a)個案企圖規避協定限制

     Cases where a person tries to circumvent the limitations provided by 

     the treaty itself

     (1)協定濫用(十大情形) Treaty shopping

I. 所得歸類 Assignment of income

II. 債務移轉 Transfer of debt

III. 取得使用權 Acquisition of usufruct

IV. 利用第13條取得股利 Dividend stripping using Article 13

V. 特殊目的媒介之財務結構 

   Special purpose vehicle financing structure

VI. 地區性控股公司 Regional holding company

VII. 完全利益交換 Total return swap

VIII. 免稅導管 Tax sparing conduit

IX. 居住地改變 Change of residence

X. 協定居住國所屬PE之三角案例

   Triangular cases involving PE of a company resident in a treaty 

   company

     (2)其他情形 Other situations

   (b)個案企圖規避國內法規以獲取協定利益

      Cases where a person tries to circumvent the provisions of domestic 

      tax law using treaty benefits

    •部分避稅策略非由協定造成，協定僅扮演協助角色

      Some tax avoidance strategies are not caused by tax treaties but may 

      be facilitated by treaties

    •此類案例強調協定議題無法完全解決問題：國內法規亦須修正

      In these cases, it is not sufficient to address the treaty issues: 

      changes to domestic law are also required

   (c)行動計畫6 回應BEPS Action 6 response

    •確認受益所有人測試可靠性有其限制

      Limitations of reliance on beneficial owner test recognised

    •研議於範本內增加『利益限制條款』(以下簡稱LOB)或適用於協定所有條文之
      主要目的測試(以下簡稱PPT)

      Proposed inclusion in the Model a “limitation on benefits 

      provision”(LOB) as well as a “principal purpose test” (PPT) that 

      would apply to the entire treaty.

    •此二種方式皆有其優劣，不適用於所有國家

      LOB and main purpose both have strengths and weaknesses and may not 

      be appropriate for all countries.

    •朝(二者兼具)彈性方式方向移動但提出最低標準

      Moved towards a flexible approach (adopt either) but proposed a 

      minimum standard.

   (d)建議LOB條款 Proposed limitation on benefits provision

    •提醒：規定仍未健全 Warning: Still being refined

    •詳盡版及簡易版LOB條款皆有

      Detailed version and a simplified version of the LOB.

    •詳盡版參考美國LOB而來

      Detailed version based on USA LOB

    •相關企業或所得於LOB架構下，如未經核定或未經稅務機關同意給予，協定利
      益將被否決

      Under a LOB, treaty benefits are denied if the entity or income is 

      not sanctioned or if the competent authority does not exercise 

      discretion to grant benefits

    •第1項：除屬第2項『適格之人』或依據第3項至第5項給予之利益外，將予

      否決

      Paragraph 1: Benefits denied unless a “qualified person” under 

      paragraph 2 or unless benefits are granted under the provisions of 

      paragraphs 3, 4 or 5.

    •第2項依據不同類型人員本質或特性，決定構成『適格之人』要件；任何本項
      適格之人有權申請協定所有利益

      Paragraph 2 determines who constitutes a “qualified person” by 

      reference to the nature or attributes of various categories of 

      persons; any person to which that paragraph applies is entitled to 

      all the benefits of the Convention.

    •第3項指出即便不符合第2項適格之人，只要相關所得源自其居住國主動交易

      或業務，亦可申請所得適用協定利益(部分情形例外)

      Under paragraph 3, a person is entitled to the benefits of the 

      Convention with respect to an item of income even if it does not 

      constitute a “qualified person” under paragraph 2 as long as that 

      item of income is derived from the active conduct of a trade or 

      business in that person’s State of residence (subject to certain 

      exceptions).

    •第4項指出『衍生性利益』規定如屬直接投資，允許特定他國居住者企業獲取

      已獲得之協定利益

      Under paragraph 4, a “derivative benefits” provision would allow 

      certain entities owned by residents of other States to obtain treaty 

      benefits that these residents would have obtained if they had 

      invested directly.

    •第5項允許締約國稅務機關給予協定利益，即使其他利益限制條款否決相關協

      定利益

      Paragraph 5 allows the competent authority of a Contracting State to 

      grant treaty benefits where the other provisions of the LOB rule 

      would otherwise deny these benefits.

    •第6項包含申請協定條文宗旨之諸多定義

      Paragraph 6 includes a number of definitions that apply for the 

      purposes of the Article.

    •詳細註釋提供各種利益限制條款之解釋

      A detailed Commentary will explain the various provisions of the LOB 

      rule
   (e)主要目的測試 Principal Purpose Test

    •提議之PPT規定已含經認可之租稅規約範本第1條註釋原則
      The proposed PPT rule incorporates principles already recognised in 

      the Commentary on Article 1 of the Model Tax Convention.

    •提供更普遍檢視協定濫用方法，包括LOB法則無法涵蓋之協定濫用情形(如特定

      導管財務安排)

      It provides a more general way to address treaty abuse cases, 

      including treaty shopping situations that would not be covered by the 

      LOB rule (such as certain conduit financing arrangements).

    •詳盡註釋可解釋相關特點及提供案例

      A detailed Commentary would explain the features and provide 

      examples.

   (f)協定限制之相關建議

      Recommendations dealing with other treaty limitations

      個案企圖規避協定規定，取得原無法取得之協定利益

      Cases where a person seeks to obtain treaty benefits that would  

      otherwise be unavailable by trying to circumvent treaty provisions:

     i.契約分割- 將由第7條檢視

        Contract splitting –to be examined under Action 7 (PE)          

     ii.人力外聘- 改變2008第15條註釋以為因應

        Hiring out of labour –adequately dealt with under 2008 Art 15 

        Commentary changes

     iii.避免認定為股利- 將由行動計畫2檢驗(複合式錯置)

        Avoid dividend characterisation –to be examined under Action 2 

        (Hybrid mismatches)

     iv.股利移轉(5% / 15%)-提議於第10條增加最低持股期間限制

        Dividend transfer transaction (5% / 15%) –proposes minimum 

        shareholding period in Article 10(2)

     v. 避免使用第13條第4項- 註釋已提供替代公式以擴大適用範圍

        Circumvent application of Article 13(4) –Commentary already offers 

        alternative formulations that would broaden the scope of this 

        provision.

     vi.打破非個人雙重居住者僵局- 提議以稅務機關決定之特定要素測試取代第4

        條第3項實際管理處所

        Residence tie breaker for dual resident non-individuals –proposes 

        to replace the place of effective management test in Article 4(3) 

        with a test based on a competent authority determination having 

        regard to certain factors

     vii.第3國PE- 提議針對反濫用法則增列相關主題於協定範本

        PEs in third states –proposed that a subject to tax anti-abuse 

        rule be added to the Model
  B.解釋租稅協定無意製造雙重不課稅

    Clarify that tax treaties are not intended to be used to generate 

    double non-taxation

   何種未課稅令人反感？
   What kind of non-taxation is objectionable?

   •雙邊不課稅 Non-taxation in the two States

   •雙邊不預期 Unintended by the two States

   •可能”預期”不課稅 Possible “intended” non-taxation

    –慈善機構，主權福利基金、退休基金等

      Charitable organisations, sovereign wealth funds, pension funds etc.

    –來源國因為獎勵誘因決定免稅

      Income that the source country decides not to tax by reason of a tax 

      incentive

    –股利及資本利得依參加比率免稅

      Dividends and capital gains covered by a participation exemption

    –虧損扣抵、時間錯置、超額國外稅額扣抵等

      Loss carry-over, timing mismatches, excess foreign tax credit, etc.

  C.各國與他國簽訂租稅協定前，應先確認一般性之租稅政策

    Identify the tax policy considerations that, in general, countries 

    should consider before deciding to enter into a tax treaty with another 

    country

   (a)簽署協定前相關政策考慮

      Policy considerations for entering into a tax treaty

    •不與稅率較低或無稅負地區簽訂協定可能較有利於政策決定

      Could make it easier for countries to justify their decision not to 

      enter into tax treaties with certain low or no-tax jurisdictions

    •確認諸多非稅捐因素將影響協定簽訂

      Recognised that there are many non-tax factors that may support 

      concluding a treaty

    •相同原因可能導致修改或廢止協定之決定

      Same factors could support a decision to modify or terminate a tax 

      treaty

    •相關考量提議列入第1條註釋

      Proposed that the considerations be added to the Commentary on 

      Article 1

   (b)租稅政策相關因素為何？ What are the relevant tax policy factors?

    •交易、投資於特定國家造成雙重課稅之風險

      Risks of double taxation arising from trade with, or investment in, a 

      specific country

    •與該國簽訂協定後，可能產生不課稅風險

      Risks of non-taxation that could arise from a treaty with that 

      country

    •租稅協定相關貿易、投資及人力資本移動(舉例，透過超高稅負)障礙可透過租

      稅協定提出解決

      Tax treaty obstacles to trade, investment or movement of workers 

      (through, for example, excessive taxation) that could be addressed 

      through a tax treaty

    •更高確定性有其需求 Need for greater certainty

    •行政合作(交換資訊、協助徵收，相互協議)有其需求

      Need for administrative cooperation (exchange of information, 

      assistance in collection, MAP)
二、租稅協定協商方式及技巧                                    
 Tax Treaty Negotiation Management and Techniques
(一)租稅協定協商一般步驟

     Typical Steps in The Negotiation of a Tax Convention
  •行政部門首長給予協議許可 Ministerial approval to negotiate

  •互相交換擬定版本及決定首輪協商之前置作業

    Preliminary contacts, leading to exchange of models and determination 

    of dates for first round of negotiations

  •各國Each country:

   •分析與他國之經濟關係及所得流動

     Analyses economic relations and income flows with the other country

   •分析他國之稅務制度及協定

     Analyses other country’s tax system and tax treaties

   •進行協商前與其他政府部門及民間業者進行諮商

     Engages in pre-negotiation consultation with other governmental 

     branches and with private sector

  •首輪協商 First round of negotiations

   •可以單次或多次非正式討論進行

     may be preceded by a round or rounds of informal discussions

   •釋出同意項目、獲得資訊及提示個別立場之機會

     an opportunity to dispense with agreed items, obtain information, sell 

     your positions.

   •建立良好工作關係 Building a good working relationship

  •第2輪協商 Second round of negotiations

   •解決未確定議題 settle unresolved issues

   •完成協議？close the deal?

  •撰寫協定草案Draft initialed

   •各自交回所屬單位文件，以利安排簽約事宜

     a text that is taken back to the respective Government in order to 

     arrange signature

  •協定內容已翻譯完成：簽約日期及地點已確定

    Convention has been translated: date and place of signature have been 

    determined

  •協定內容已正式印刷並署名 Convention printed on treaty paper and signed

  •協定經某國國會通過

    Convention approved by parliament of the first country

  •協定經另一國國會通過；互換認可文件日期及地點已確認

    Convention approved by parliament of second country; date and place of 

    exchange of instruments of ratification have been determined

  •認可文件經各國製作並互換完成

    Instruments of ratification have been issued by each country and have 

    been exchanged

  •協定生效 Convention enters into force
(二)達成良好共識根基於    
REACHING A GOOD AGREEMENT IS USUALLY DEPENDENT ON

  •研究 Research

   •了解他國稅務制度 Know their tax system:

     •任何協定可導正問題 are there problems that a treaty would correct

     •任何阻礙協定簽訂之情形

       are there features that will prevent conclusion of a treaty

     •特別重視相關性層面focus on aspects particularly relevance

     •與他國從事貿易或投資之商業人士交談

       talk to your business people who have deals/investments in that 

       country

   •了解他國協定政策： Know their treaty policy:

     •檢視最近、『主要』及與本國類似之協定

       review recent and “key” treaties as well as treaties with 

       countries similar to yours

     •他國政策鬆緊程度如何 how firm is their policy
  •計畫 Planning

   •在預定協定協議工作計畫內(時程及優先項目)

     Within your treaty negotiation work programme (timing and priority)

   •預計採用策略 Tactic to be adopted

   •預測實際可能協商結果

     Make a realistic prediction of the likely outcome of the negotiation:

     •輔助協商順序helps prioritise negotiations

     •確認問題區域及計畫性協助

       identifies problem areas and will assist planning around them

     •保持團隊務實態度 keeps the team realistic

   •其他議題連結-陷阱及機會

     Linkages to other issues/treaties -traps and opportunities
  •準備 Preparation

   •協商授權 authority to negotiate

   •團隊簡報技巧 technical briefings of team

   •不同版本比較 comparison of models

   •議題確認 identification of issues

   •準備協商重點/摘要 prepare negotiation notes/brief

   •分配工作 allocation of roles

   •後勤支援 logistics

   •設定適宜環境 set up an appropriate environment
  •協商進行 Conduct of Negotiations

   •環境(實體及互動) Environment (physical and relations)

   •建立適當關係 Building an appropriate relationship:

     •注意文化敏感度 Be aware of cultural sensitivities

     •正式性有其必要 Formality has its place

     •必須建立良好工作關係

       Building a good working relationship is highly desirable

     •非正式討論極具價值：訊息揭露、達成合意、建立密切關係

       Informal discussions are invaluable: disclosure of information, 

       reaching agreement, building rapport etc
   •良好團隊紀律(領導者、發言者、聆聽者、策略規劃者、紀錄者、後勤協助者)

     A well disciplined team (leader, speaker, listener, tactician, note 

     taker, support)

   •清楚且簡潔文句、表達及回應

     Clear and concise statements, presentations and responses

   •正確紀錄有其價值The value of an accurate record

   •所有接觸皆屬協商範圍 All contact is part of the negotiation

   •保持開放態度、了解對方立場、清楚陳述立場以及正向思考

     Keep an open mind, understand their positions, state your positions 

     clearly, and be positive

   •正確工作草案管理Management of an accurate working draft

   •各回合協商結束後使用『同意備忘錄』

     Use of “agreed minutes” at the conclusion of rounds of negotiations
  •流程管理 Management of the process

   •時程 Timing

     •何時協商 when to negotiate

     •各回合間延遲 delay between rounds

     •結束協商 closing the deal

   •紀律及秩序方法Disciplined and orderly approach

     •保持團隊一致keeping the team in line

     •避免不預期插曲或結果avoid unintended “gaffs” or insults

   •避免誤解 Avoiding misunderstanding

     •確認了解內容 confirmation of understandings

     •保持草案內容整潔、最新及正確

       keep the working draft clean, fresh, and accurate

   •取得政府核准 Getting Government approval
(三)討論項目流程  

Process of discussing an Item
  •介紹項目(引起注意及開始推銷)

    Introduce the item (get their attention and start selling)

  •提出爭議點-部分可暫時保留 

    Present your argument(s) –some may be held back

  •傾聽及了解對方回應 Listen to and understand their response

  •準備回應 Be prepared to counter

  •後續進行？即使對方不接受顯而易見之爭議亦勿拖延，對方回應也許與其他議題

    有所連結

    Way forward? –don’t be put off if they do not accept your brilliant 

    argument straight away, their response may be linked to other issues

  •在迷失方向或對方改變心意前結束協商

    Close a deal before it is lost or before they change their mind
三、分組雙邊模擬協商
主辦國將各國成員分為6組，分別擔任A、B、C、D、E、F 等6國代表，按AB、
CD、EF方式進行3場不同議題之雙邊協商，並依據實際協商情形進行模擬，由講師
David Partington及課程規劃者Ruedah Karim擔任中介仲裁角色，現場進行實況錄影，
每場次進行15分鐘，再由講師進行講評及建議。

    各組成員於模擬會議前1天，先行就各組情境資料進行研閱(如附件)，並討論協
商重點。C組及D組分別由印度及厄瓜多、我國及土耳其代表進行主談。本次協商是3
場裡唯一達成協議之場次，講師表示雙方準備充分，充分表達各自立場，惟建議雙方
避免直接回絕對方要求，應採表示理解態度並研商可能之彈性回應。講師除針對各主
談人風格提出修正建議外，並適時提示協商要旨。
肆、心得及建議事項
    本次研討會主要為馬來西亞內地稅務局為增進所屬友好開發中國家合作，所設計

之年度租稅協定議題課程。馬來西亞為信仰回教國家，參加國家代表多屬穆斯林信徒

。考量回教國家有其特定保守戒律及思考邏輯，與此類保守宗教國家代表往來，宜注

意使用言詞用語，避免正面討論爭議性話題。

    經濟合作暨發展組織於2013年2月公布稅基侵蝕與利潤移轉(BEPS)行動計畫，呼

籲國際間正視跨國企業藉由過度積極之租稅規劃形成之稅基侵蝕現象，並強調跨政府

合作之必要性。相關行動計畫儼然成為本次研討會之重點；如何成功完成避免重複課
稅之租稅協定固然重要，相關協定條文能否有效防堵跨國際企業運用，形成雙重不課
稅之避稅工具，亦為重點項目之一。

    本次研討會會後建議事項如下：

  一、召募英文程度較佳之稅務人員：

    有效提升稅務人員外語程度，一直為各稅務機關之重點發展目標。惟稅務工作繁
雜，人員流動頻仍，多數稅務人員無暇於公餘時間進修，增進自身外語能力；加以稅
務人員於考試及格時，多數僅具基本外語能力，以致稅務人員後續提升外語能力時，

基於先天資質劣勢，實際成效有限。近年國際稅務發展日益蓬勃，外語交流勢在必行
，於如此外語人力短缺，現職人員培育成為涉外人員緩不濟急之情形下，建議於辦理
招募正職或約 (聘) 僱人員時，大幅提高英語能力之要求水準，甚或增加外語類稅務人
員應考項目，進用外語能力佳之稅務人員，以解長期人才短缺之苦。

  二、增加涉外稅務人員之外交能力：

    涉外課稅領域除語言能力外，外交能力亦屬建議具備項目之一。多數案件如遇國
際場合，尚須充分交涉技巧及協調能力，建議鼓勵稅務人員積極參與各式涉外訓練課
程，或與外交單位合作辦理訓練計畫，充實涉外稅務人員跨國資訊及吸收各國文化新
知。另外，輔以實質獎勵或減輕工作方式，推動所屬稅務人員主動參與國際場合或進
行外交進修，避免各單位以業務需求或以影響工作表現為由，降低同仁參與意願。

