[bookmark: _GoBack]出國報告（出國類別：參加國際會議及考察）





出席第33屆劍橋經濟犯罪國際研討會及參訪與本部業務相關司法機構報告





服務機關：法務部
姓名職稱：粟威穆調部辦事檢察官
派赴國家：英國
出國期間：民國104年9月5至9月12日
報告日期：104年12月10日
摘  要

「第33屆經濟犯罪國際研討會」（Thirty-Third International Symposium on Economic Crime）於2015年9月6日至13日假英國劍橋大學耶穌學院（Jesus College, University of Cambridge）舉行。法務部由粟威穆檢察官代表出席此項盛會，並在第7場次「金融犯罪及法務遵循-其他相關問題」（Financial Crime and Compliance-The Wider Issue），以「我國財產來源不明罪之初步實踐」為題，發表論文並進行口頭報告。

粟檢察官另拜會英國「重大犯罪詐欺偵查署」（Serious Fraud Office），與該署人員就該署之組織架構、職能分工等事項晤談交流。渠等除就上開事項，及該署與英方相類機構間之區隔及分工等內容詳為說明外，另針對通訊監察於實務上之運用、證人/檢舉人（whistleblower）保護，及財產來源不明罪等議題與粟檢察官交換意見。

出席國際大型研討會及重要會議，應事前及早因應準備，厚植基礎實力；在會場則應積極主動交流，拓展人脈網絡，積累成職場拼搏的本錢。
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1、 [bookmark: _Toc437243824]前言

「第33屆經濟犯罪國際研討會」（Thirty-Third International Symposium on Economic Crime）於2015年（以下除另有註明外，均同）9月6日至13日假英國劍橋大學耶穌學院（Jesus College, University of Cambridge）舉行。本研討會係該學院貝瑞‧萊德（Barry Rider）教授策畫、主持之對話平臺，每年均擇定一特定主題，供與會者發表研究成果，或分享相關資訊。參與人員含括各國產、官、學界人士，及審、檢、辯實務工作者，為國際刑事法學界之年度盛事。以我國為例，今年除法務部外，另有調查局、臺灣證券交易所、臺灣金融服務業聯合總會受邀派代表出席。參與本會除有助掌握法學新知及實務動態外，亦得近距離與各國重要人士交流互動，增進彼此情誼。
[image: ]圖1：與Barry Rider教授合影。

本研討會之議程規劃，係以當年之特定主題為圓心，漸次向外開展。今年探討之主題為「法律之界限-法律遵循在21世紀之角色」（The Limits of the Law-The Role of Compliance in the 21st Century），而每日議程則緊扣該主題，進一步細分為「法務遵循在現代社會中之角色」（The Role of Compliance in the Modern World）、「法務遵循之本質」（The Nature of Compliance）、「風險識別及控制」（The Identification and Control of Risk）、「協議程序之查核暨其理論及實務上之限制」（The Process of Due Diligence and its Limitation in Practical and Legal Terms）等16項議題共16場次，供與會人士自由參加。 
[image: ]
圖2：會議進行實況。（左2為研討會共同主席Saul Froomkin；右1報告者為日本證券監督交易委員會委員長Masayuki Yoshida）

筆者非常榮幸能代表法務部參與本次盛會，並在第7場次「金融犯罪及法務遵循-其他相關問題」（Financial Crime and Compliance-The Wider Issue），以「我國財產來源不明罪之初步實踐」為題，發表論文並進行口頭報告[footnoteRef:1]。之所以選此議題，一方面係因本罪在我國制訂成法未久，屬一新興待開發之領域，期能藉此拋磚引玉，與他國展開對話交流，以為日後參考之張本；另方面則欲再次重申我國對貪污犯罪零容忍之態度，及澄清吏治、反貪腐之決心。 [1:  詳參附件。] 


受限經費預算及基於整體規劃考量，筆者未能全程參與本會。於報告完畢後，另行拜會英國「重大犯罪詐欺偵查署」（Serious Fraud Office，下稱SFO），與該署人員就該署之組織架構、職能分工等事項晤談交流。渠等除就上開事項，及該署與英方相類機構間之區隔及分工等內容詳為說明外，另針對通訊監察於實務上之運用、證人/檢舉人（whistleblower）保護，及財產來源不明罪等議題與筆者交換意見。會談過程氣氛融洽，雙方對彼此之制度及理念均有更深入之瞭解，並認有進一步合作之必要。

謹將參與研討會及拜會之見聞情形，作扼要之說明。首先略述本次研討會之進行模式，並擇要敘明筆者報告過程及想法；其次，再對SFO作一簡單介紹，兼及筆者與該署人員會談重點；最末則為筆者之感想及建議。

2、 [bookmark: _Toc437243825]研討會面面觀

（1） [bookmark: _Toc437243826]內容與活動

本研討會之進行模式，大致可分為首日之開幕演說（Opening Address）、專題演講（Keynote Speech），及各場次發表人就上述16項議題所為之口頭報告；再則是不同場地同時進行之全體講/研習班（Parallel Plenary Workshop），或規模較小之小組討論（Workshop）。前者因係全體參與，故以聽講為主，集會地點固定在大帳篷（Marquee）內；後者因有人數限制，故聽者於講者報告完畢後可提問互動，集會地點則遍及附近教室，此須事先向研討會秘書處（Secretariat）預約，以確認集會時、地不致衝突。

首日開幕演說及專題演講之貴賓，有英國副檢察總長（Solicitor General）Robert Buckland、時任倫敦市長之Allan Yarrow（按：已於11月12日卸任）、SFO署長David Green、英國國家犯罪局經濟犯罪處（Economic Crime Command, National Crime Agency）處長Donald Toon、國際檢察官協會（International Association of Prosecutors）秘書長葉鋒。我國則有前財政部長顏慶章、李述德，及調查局局長汪忠一。
[image: ]
圖3：臺灣代表團合影。（左3、4分為前財政部長顏慶章、李述德；左2為調查局局長汪忠一）

在紮實的議程安排外，主辦單位另於報到當日，在大帳篷旁之草皮上舉行雞尾酒會，現場冠蓋雲集，粗估至少數百人參與此項盛事，彼此聯誼交談，互動親切熱絡。每日晚宴亦為重頭戲，眾人於狹長桌子旁坐定後，先行就食，再由主持人依循英式古禮行祝酒、禱告，並於其間穿插餐後演說（After-dinner Address），猶如哈利波特電影般之情節。
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圖4：晚宴宴會廳。

（2） [bookmark: _Toc437243827]報告策略及舉隅

筆者在「我國財產來源不明罪之初步實踐」一文之架構鋪陳，係以貪污罪之特性及實務偵辦盲點為開端，其次敘及我國近年增、修本罪之沿革及歷程，繼而輔以具體案例，從中觀察實務如何操作、處理此案型，並加以分析、歸納，以為日後適用該罪時之解釋與補充。全文共計6千餘字。

然現場之口頭報告應與書面報告為不同之處理。蓋每場次報告人數眾多，每名報告人最多僅有10分鐘（甚可能縮為8分鐘），有必要另擬口頭稿，方能控制時間，維持運作順暢。筆者的口頭稿，於大略陳述報告綱要後，即蜻蜓點水式地提及本罪用法之增、修訂過程，暨其法理基礎，兼論我國相較他國規範有何特色；再以最簡單的口語英文介紹實例，結語則藉英故名相邱吉爾所言：「樂觀者在困頓中發現機會」、「改變就是進步；經常改變則趨於完美」，點出我國不畏艱難且勇於創新之反貪腐決心。	

在眾多報告中，令人印象較深刻的，有前財政部長李述德的專題演說，及美國團隊於全體講/研習班之報告。李前部長使用的PPT聲光效果均優，未開口即已緊抓現場聽眾的心；李前部長復能以極簡單的英文，解說複雜艱澀的財經概念，且各項說明均切題又言簡意賅，聽之令人如沐春風。美國團隊則設一虛擬案例，由一人主持，其餘諸人分飾被告、律師，及執法人員，依其各自立場主張、陳述，再由主持人引用法規平亭曲直，氣氛活潑熱絡，使人在會心一笑的同時，大略瞭解美國這方面規定之梗概。

3、 [bookmark: _Toc437243828]參訪SFO紀實

（1） [bookmark: _Toc437243829]SFO概說[footnoteRef:2] [2:  以下整理自A short guide to: SFO Investigation and Prosecution Powers.  ] 


SFO係一獨立行使職權之政府機關，受檢察總長（Attorney General）指揮監督。其成立依據係1987年之「刑事司法法案」（Criminal Justice Act 1987），旨在對重大詐欺犯罪（包括貪污）進行調查，必要時亦得逕行起訴，同時追償此等犯嫌之犯罪所得。

SFO之其他法定權限，包括：依2002年之「犯罪資產法」（Proceeds of Crime Act 2002），得向法院聲請限制犯嫌在偵查終結前處分資產。如經有罪判決確定，SFO得另聲請法院沒收經認定為犯罪所得之資產。

另依2013年之「犯罪及法院法」（Crime and Courts Act 2013），SFO署長得就詐欺、貪污，或其他經濟犯罪與被告達成緩起訴協議（Deferred Prosecution Agreement）。此協議存於檢察官與被告間，但應得到法官之認可（Approval）。法院須確保該協定符合公益，且內容公平、合理，並符合比例原則。

如檢察官於對公司訴訟繫屬中達成上開協議，訴訟程序將暫時停止。被告應遵守之條件包括支付一定之金額，或支付被害人賠償金，或協助檢方追訴其他潛在被告，違反時檢方得重啟偵查程序。此協議在起訴無法滿足公益時，最具實益。又協議均係在透明、公開之條件下進行，且有司法之事後監督。

2005年之「重大有組織犯罪及警察法」（Serious Organized Crime & Police Act 2005），則賦予SFO署長相當之權限，使其得與欲協助調查或起訴他人罪行之被告，達成不予起訴、不使用不利證物、換取減刑寬典，或於定罪後提出較低量刑建議之合意。上開合意應以書面為之，且該提供協助之人亦須遵守若干事項。如有違反，則得撤銷該合意。為此，檢察總長業已頒布作業要點，供檢察官執行職務時參考。

依1986年之「公司負責人解任法」（Company Director’s Disqualification Act 1986），SFO可向法院聲請解任命令。該法不僅適用於經選任指派之負責人，復及於實際執行公司業務之負責人，或影子負責人。解任之期間會於命令中敘明。命令生效後，如未經法院允許，將不得擔任公司負責人，或破產管理人等。

被告被判有罪，如SFO認為適當，得依2007年之「重大犯罪法」（Serious Crime Act 2007）之相關規定，向法院聲請核發防免重大犯罪之命令。該命令係以涉犯重大犯罪之人為規範對象，其目的則在藉由禁止、限制、干擾未來犯罪，以確保公益。此等命令係向高等法院（High Court）或皇家法院（Crown Court）聲請，違反時須負擔刑責。

SFO之犯罪偵查權限，主要來自據以成立之1987年之「刑事司法法案」，此與1984年之「警察及刑事證據法」（Police and Criminal Evidence Act 1984）中之權限內容有異。依此，SFO得為下列偵查措施：於特定地點，要求某人在特定時間或立刻回答詢問或提供資訊，或命其提出特定文件；向法院聲請搜索票。如係調查貪污案件，於立案前（at pre investigation stage）即得行使上述權限。

上述偵查措施具有強制性，如無正當理由而違反，將構成刑責。茲應注意一程序保障措施：經通知到場並為陳述者，其所言不得執為對其不利之證據。

（2） [bookmark: _Toc437243830]與SFO晤談大要

筆者係於9月10日，由外交部人員陪同拜會SFO。SFO位於倫敦著名景點特拉法加廣場（Trafalgar Square）旁，外無明顯招牌或看板，與加拿大大使館同在一建物內，並共用門戶。筆者到時，該署由策略關係處調查律師（Investigative Lawyer, Strategic Relations Division）Peter Bennett，及罪贓返還處副處長（Deputy Head, Proceeds of Crime Division）Elizabeth Baker接待。

接待人等於會見時表示，英國之治安，大抵由倫敦市警察局（City of London Police）、皇家檢察署（Crown Prosecution Service）、國家犯罪局（National Crime Agency）、SFO共同維護。相較於其他單位，SFO最大之特色，在於將法律與如會計、電腦等跨領域知識相結合，以有效打擊重大、複雜之犯罪。

SFO原則上僅處理最嚴重之經濟犯罪，但未以法律硬性規定管轄範圍，以保持彈性，但主要考量點應在既有或潛在損害大小、是否攸關重大公益，或影響金融秩序等。除特定案型可能與他單位協同辦案外，如有管轄積極、消極競合之情形，原則上由SFO決定是否承辦該案，或建議由何機關為之。

另在英國，除涉及國家安全事項外，均不許執法機關進行監聽，依此所取得之資料均無證據能力，但可作為情資使用；至於證人/檢舉人（whistleblower）保護，除對證人/檢舉人提供人身保護之作為外，主要在於禁止解僱檢舉員工，或對其為不利處分。

4、 [bookmark: _Toc437243831]感想與建議

（1） [bookmark: _Toc437243832]及早因應準備，厚植基礎實力

本研討會既以經濟犯罪為討論核心，故凡有志於此者，可自行選購一簡明易懂之入門教科書，由此入手，先對經濟犯罪之定義、歷史沿革、相關防杜設計、條文規範等，有一概括性的了解；再就有興趣的子題，擇要詳讀期刊論文及判決，並互相參酌比較，俾加深印象。如此循序漸進，必能掌握全貌，見樹見林，建立全面性的基礎認知。

研討會全程均以英語進行，要求精準的英語聽、說、讀、寫的能力，然英語水平要能達到應付此等研討會之強度，非一朝一夕可完成，故平時除自我鍛練學習外，亦宜把握國內舉辦國際研討會或演講的機會，事先蒐集資料並擬定問題，強迫自己以英語提問，或爭取擔任發表或評論人，藉此磨練膽識，同時提昇英語能力。

要能寫出相當質量之法學文章，更須下相當的苦功，從選定題目、蒐集資料，到構思下筆，均需耗費大量時間。倘於日常生活中，即能培養問題意識，訓練快速搜尋並閱讀相關文獻，於咀嚼反思後加以濃縮、整合，再形諸淺顯易懂的文字之能力，將對此有莫大助益。

此一準備過程雖勞心費力，但透過與國際菁英之過招切磋，及直接面對他人之辯難詰問，得以多方觀摩比較，廣納不同思維，建立宏觀的視界，並精進自己膽識與表達技巧。唯有如此，方能真正將知識內化為一己的學問，將自己推向更高境界。

（2） [bookmark: _Toc437243833]積極主動交流，拓展人脈網絡

本次研討會參與者背景廣泛，亦具相當之層級，入此寶山自應力求滿載而歸，所參與之活動不論大小，務須盡力而為，付出之辛勞必功不唐捐，涓滴積累成職場拼搏的本錢。因研討會場次眾多且費用非微，為求最大效率，建議集中火力鎖定某特定主題或人士，再上網Google瞭解最新動態或其關切議題，俾有機會會談時覓得切入點，較易產生共鳴，強化會談縱深。

返國後須儘速撰寫跟進信（Follow-up Letter），補充未足部分或進一步提供資訊，以維繫友誼，同時記錄並保存對方致贈禮物；另所交換名片亦須及時分類、整理。如此點滴匯聚，日久必有所成。 
























[bookmark: _Toc437243834]附件
Taiwan’s Initial Experience
with the Illicit Enrichment Offense

A. Introduction

Corruption of government officials has been an ever-present social blight throughout history.  Over two-and-a-half millennia ago, Confucius already recognized that corruption, if allowed to flourish, erodes the credibility of a government and corrodes the social fabric.  More recently, corruption has been also seen as undermining the rule of law and reducing the international economic competitiveness of any state where it takes root.  Whereas the ancients such as Confucius or Plato focused on moral edification as the way to combat venal behavior in government officials, the modern approach has been to accept that moral education must be supplemented with effective legislation and its enforcement.  In this presentation, the focus is on Taiwan’s recent adoption of a relatively new and still controversial kind of anti-corruption legislation: the illicit enrichment offense.   

Most of us know – if only too well – that successful prosecution of corruption-related offences faces significant obstacles.  Often, significant time has elapsed before the behavior is brought to light; the evidence is either missing or destroyed; and the defalcation has been well hidden – making it hard to trace and recover.  These latter issues are especially acute where the bribe is deposited or withdrawn in cash, given its fungible nature; and the interconnectedness that has accompanied the latest wave of globalization has only made the task of prosecuting even harder, with its easy flow of currencies across national borders and the relative facility of imposing nominee companies in foreign jurisdictions – particularly those that maintain strict secrecy laws.  And this is before we get to the ever more complex and opaque financial products being constantly developed that further facilitate the transfer of funds, creating a challenge for law enforcement officials.  Effective anti-corruption measures have to face up to these challenges.    

More recently, many states have pursued diverse efforts to combat corruption through new legislation and international treaties, and renewed willingness to enforce them.  The United Nations Convention against Corruption (“UNCAC”) is the most prominent international treaty on the topic.  Notably, from the perspective of this presentation, in article 20, the treaty calls on every signatory to consider adopting the illicit enrichment offense.  Even before this convention was adopted in 2003, many domestic legislatures had enacted various kinds of laws to combat corruption-related offences.  Some of these laws also contain special features designed to make it easier to prosecute corruption, either in the form of “independent offense” or in the form of a rebuttable “presumption of corruption” to diminish the evidentiary obstacles to successful prosecution of corruption by public officials described above.  

Whether to implement any of these special measures, however, is not without controversy.  Some argue that these measures are contrary to what are often seen as fundamental civic rights[footnoteRef:3] – such as the presumption of innocence[footnoteRef:4], the right to remain silent[footnoteRef:5], and the rule that the prosecutor shall bear the burden of proof[footnoteRef:6].  But others point out that these measures fall within the scope of legislative power, and that the above-mentioned rights are not absolute because any public officials’ rights are restricted to some extent when it comes to their relation to the state, thereby ruling out the application of such rules.[footnoteRef:7] [3:  See, e.g., Jeffrey R. Boles, “Criminalizing the Problem of Unexplained Wealth: Illicit Enrichment Offenses and Human Rights Violations” (2014) 17 N.Y.U. J. Legis. & Pub. Pol’y 835.  ]  [4:  Paragraph 1 of article 154 of Taiwan’s Code of Criminal Procedure (“CCP”) provides: “Prior to a final conviction through trial, an accused is presumed to be innocent.”　]  [5:  Article 95 of CCP provides: “In an examination, an accused shall be informed of…that he may remain silent and does not have to make a statement against his own will…”]  [6:  Paragraph 1 of article 161 of CCP provides: “The public prosecutor shall bear the burden of proof as to the facts of the crime charged against an accused, and shall indicate the method of proof.”]  [7:  When asked to rule on this point, courts in several jurisdictions have approached the issue through a limitation and proportionality analysis and have generally ruled that the government’s interest in combating the corruption of its officials outweighs those officials’ interest in preventing this shift: see, e.g., Attorney General v. Hui Kin Hong, [1995] 1 H.K.L.R. 227 (C.A.).  ] 


The Taiwanese government had been debating the best legislative approach to adopt to combat corruption more effectively for almost two decades.  Yet no consensus could be reached despite much debate and discussion during that time.  However, since 2007, many well-publicized corruption cases implicating senior government officials have come to light.  Public revulsion at these revelations made some prompt legislative intervention inevitable.  Thus, on April 22, 2009, the Legislate Yuan, the legislative branch of the Taiwanese government, passed an amendment to the Anti-Corruption Act (“ACA”).  This amendment added article 6-1 to the ACA which uses the mode of “independent offense” to codify the crime of illicit enrichment, and enlarged the scope of corrupt gain by creating a presumption in paragraph 2 of article 10.  Later, on November 23, 2011, a further amendment of article 6-1 of the ACA was passed which further relaxed its elements.  

     This presentation starts with an overview of the specific articles in the ACA mentioned above and their ratio legis (or official commentary); it next considers how these articles have been interpreted by Taiwanese courts; it then concludes with a brief discussion of the attitude Taiwanese courts have brought to the illicit enrichment offense. 

B. Enactment and amendment of illicit enrichment in ACA

a. Initial version of the illicit enrichment 

a) Article 6-1

Article 6-1 of the ACA, as originally enacted in 2009, states: 

“If a public official is suspect[ed] of violating the crime set forth in Article 4 and the foregoing article[footnoteRef:8] and if the prosecutor has found during the investigation that the increase of the property of the said person, his or her spouse or their under-aged children at the time of the commission to the offense or within three years thereafter have surpassed the sum of his or her jointly filed consolidated income, the defendant may be ordered to make an account of the increased property.  If the defendant fails to make an account without reasonable excuse, cannot make a credible account or makes a false account, he or she shall be punished by imprisonment for a term of less than three years, detention and may also be punished by a fine not to exceed the amount of the unaccounted-for increase of property.” [emphasis added.] [8:  Offenses listed in article 4-6 of the ACA include, inter alia, stealing or misappropriating public equipment or properties, demanding, taking or promising to take bribes or other unlawful profits by the acts that violate (or belong to) the official duties, and directly or indirectly seeking unlawful gains for oneself or for others. ] 


The ratio legis states that: 

1. The numerous instances of corruption by public officials that have come to light recently have seriously undermined public confidence in the government.  In order to combat such corruption effectively, ACA, taking the UNCAC and Hong Kong and Macau legislation as a model, now contains the illicit enrichment offense, whereby a public official who has an disproportionate increase in property, is obliged to make an account of the source of such property.  Where the public official fails to make an account without reasonable excuse, cannot make a credible account, or makes a false account, he or she will be subject to penal punishment.

2. Where public officials deposits such property in any dummy account,  shown to be owned by the public official, his or her spouse, or their under-aged children, the property will be deemed to be part of the public official’s property thereby putting on him or her the obligation to explain the source of this property.

3. In order to prevent a public official from avoiding the full brunt of the  sanctions contained in other Taiwanese anti-corruption laws by pleading guilty under the new article which carries less penal sanctions and thereby being able to retain a significant part of his or her illicit enrichment, the new law imposes a fine in an amount equal or less than that of the unaccounted-for increase of property.    

4. This new article applies to public officials who have become defendants in an action where they are alleged to have committed the crime set forth in articles 4-6 of the ACA. 

b) Paragraph 2 of Article 10

Paragraph 2 of article 10 of the ACA provides: 

“In an offense against articles 4-6, the suspicious property and valuables of the
 offender, his or her spouse, and their under-aged children obtained within 
three years of the offense may be considered criminal gains if they cannot
produce the proof of their rightful sources during investigation by the 
prosecutor or under the orders of the court.”

The ratio legis states: 

In order to prevent a public official from hiding the fruits of his corruption, this 
article takes the stance that, following the approach taken in legislation in 
England, Singapore, and Malaysia, if a public official commits a corruption
offense, and contravenes the obligation to make account, the burden of proof 
will be shifted as provided in the article.  In this way, the property held by the 
public official, his or her spouse or their under-aged children, shall be seized by 
public authorities, and shall be confiscated or given back to the victim, 
depending on the situation.  The said article is the lex specialis for the proviso in paragraph 3 of Article 38 of the Penal Code[footnoteRef:9].      [9:  Article 38 of Taiwan’s Penal Code: “I. The following things shall be confiscated:1. Contraband; 2. A thing used in the commission of or preparation for the commission of an offense;3. A thing derived from or acquired through the commission of an offense. II. The thing specified in item 1 of the preceding paragraph of this Article shall be confiscated whether it belongs to the offender or not. III. A thing specified in items 2 and 3 of paragraph 1of this Article may be confiscated only if it belongs to the offender. If there are special provisions, these special provisions shall be followed.] 


This article eschews both the “independent offense” and the “presumption of corruption” approaches.  Instead, it is appended to article 4-6 of the ACA, thus, so long as there is some evidence/legitimate suspicion of corruption offense having been committed, the illicit enrichment can be deemed to be the fruit of a corruption offense, thereby making it subject to seizure, confiscation, retrieving or redemption.  Yet, if the offense charged is the illicit enrichment offense laid out in article 6-1 of the ACA itself, the unaccounted-for property or income cannot be confiscated since it is outside the scope of Article 4-6 of the ACA.    

This is a clear expansion of presumption of corrupt gain, and it has nothing to do with the “independent offense” or penal punishment; thus the burden of proof shifts onto the defendant to prove to the adjudicator beyond reasonable doubt – rather than to satisfy the mere explanation obligation in the illicit enrichment case where the defendant is only required to convince the adjudicator on the basis of the lower civil threshold – that no offense was committed.  It is because in seizure or confiscation, it is a punishment in property, which is in rem in nature, so prosecutors are not required to bear as much the substantial burden of proof as in the fact in criminal cases.  The underlying rationale is that given that the court has already ruled on the question of whether there has been corrupt behavior, the gain is presumed to be the gain of such activity.  If the defendant fails to prove otherwise, the property is confiscated.   

b.  2011 Amendment to the offense

As no one had been charged under article 6-1 of the ACA in the two years following its enactment, doubt arose as to its utility.  Thus, to counter this perception, in 2011, article 6-1 of the ACA was amended as follows: 

“If a public official is suspect[ed] of violating any one of the following offenses and if the prosecutor has found during the investigation that the said person, his or her spouse or their under-aged children have had inconsistent increase in property and income at the time of the commission to the offense or within three years thereafter, the suspect may be ordered to make an account of the increased property. If the person fails to make an account without reasonable excuse, cannot make a credible account or makes a false account, he or she shall be punished by imprisonment for a term of less than five years, detention and may also be punished by a fine not to exceed the amount of the unaccounted-for increase of property or income.
1. The crime set forth in Article 4 and the foregoing article. (….)[footnoteRef:10]”
 [10:  Other offenses include certain offenses punishable under Taiwan’s Penal Code (such as giving away anything of a secret nature relating to matters other than national defense), harboring others to commit offenses (such as organized crime), or any other offenses committed through the use of the power given by public official’s position, the opportunities and means.   ] 

    The ratio legis is as follows: 

a) Expansion of the scope of the subject of the offense 

The subject of the original article is confined to the defendant who commits an offence under article 4-6 of the ACA.  Such limited scope reduces the article's  intended effect and induces criticism.  In addition, questions have been raised as to whether the term “defendant” only covers an indicted or convicted person, thereby not achieving the aim of shifting the burden of proof; nor is the purpose of building up a stricter rules of law to curb corruption crime satisfied.  However, should the article be applied to any public official without limit, then such public officials, though without any suspicion, may be subject to criminal investigation because of this stipulation, and is obliged to make account for his property.  This may have the risk of overly infringing his human rights. 

Public officials, with emolument from the state and exercising legal duty, have the obligation to be honest and decent.  So long as he is involved in corruption cases, covering up criminal activities, or through the use of the power given by his official position the opportunities and means thereof, and holds disproportionately increased property, it is reasonable to perceive his property as corruption gain.  This will tarnish public confidence in the government and the expectation of justice.  In order to build a strong anti-corruption framework, effectively prevent public officials from succumbing to corruption, and meet the public’s expectation to severely punish corruption offense, the article is so amended.    

As such, this article has a wider application than the 2009 version of article 6-1 of the ACA.  Meanwhile, it not only helps to solve the issue of whether the public official in question satisfies the element of “defendant”, but also sets forth rules with which the prosecutors may initiate an investigation.    

b) Modify the way in which the illicit property is considered 

Though the original article’s wording “…increase of the property…have surpassed the sum of his or her jointly filed consolidated income” sets up a concrete amount, a comparison on the basis of “increase of the property” and “jointly filed consolidated income” lacks justification.  When dealing with public officials with higher incomes, the threshold for which one has to account for will be correspondingly higher.  Moreover, public officials may adjust the increased property to be lower than their jointly-filed consolidated income through a transfer of assets or increased expenditure, and so forth, in order to evade the law.  The public official might even avoid the comparing basis if they fail to satisfy the disclosure requirements imposed on them, rendering the article inapplicable.  

Taking the UNCAC and other foreign legislation into consideration, illicit enrichment is described as “significant increase in assets[footnoteRef:11]”, “in control of pecuniary resources or property disproportionate to his official emolument[footnoteRef:12]”, or “the property or expenditure surpasses legitimate income in an obvious manner[footnoteRef:13]”.  In other words, the disproportionately increased property has to be determined on a case-by-case basis in order to decide whether the property and the income are disproportionate, so there will be no fixed amount of money.  This article is so amended so as to avoid the loophole or the unfairness derived from the discrepancy of high or low income in specific cases.   [11:  Article 20 of UNCAC: “Subject to its constitution and the fundamental principles of its legal system, each State Party shall consider adopting such legislative and other measures as may be necessary to establish as a criminal offence, when committed intentionally, illicit enrichment, that is, a significant increase in the assets of a public official that he or she cannot reasonably explain in relation to his or her lawful income.”]  [12:  Section 10 of the Hong Kong Prevention of Bribery Ordinance states that “[a]ny person who, being or having been a Crown servant（a）maintains a standard of living above that which is commensurate with his present or past official emoluments; or（b）is in control of pecuniary resources or property disproportionate to his present or past official emoluments, shall, unless he gives a satisfactory explanation to the court as to how he was able to maintain such a standard of living or how such pecuniary resources or property came under his control, be guilty of an offence.”]  [13:  Article 28 of Macau Law 11/2003, of July 28 stipulates that civil servants who are found to have assets abnormally higher than those declared in their prior asset declarations, and who do not concretely justify when and how they were gained, or their legal origin, are punishable with a penalty of up to three years of imprisonment and a fine, and shall have such assets confiscated.] 


Furthermore, given the limitation with regard to the subject of the crime, and the timing by which a prosecutor may initiate an investigation, the application of this article will not be overused, and has the same framework as other foreign legislature.  

c) Raise the ceiling of maximum penalty 

Judging from the poll administered by the Ministry of Justice, 63.3% of the surveyed consider the penalty under the current article insufficiently severe, and the majority opinion in the public hearing revealed that the punishment ought to be higher to curb the risk of public officials committing such crimes, the ceiling of the maximum penalty has been raised to give the judge the option of imposing a severer sentence on defendant with malice in specific cases, so that the sentence can measure up with the defendant's deed.  This discretion may also lessen the possibility of a defendant avoiding the explanation obligation by pleading guilty to a lesser offense.  In this way, the article may retain its function.  

Besides, the lower threshold of such an offense has not been changed, so if the offense is slight, the court may sentence the offender to imprisonment for not more than 6 months, short-term imprisonment, or impose a fine, or even decides a suspension.  Moreover, after the amendment, the illicit enrichment case may be appealed to the Supreme Court, so that both the defendant’s appeal right is safeguarded, but the Supreme Court may weigh in on such case, which, in turn, will help to unify legal opinions.

d) The principle of “No penalty without law” and “Non-retrospective application”  

“No penalty without law” is a fundamental principle of a state ruled by law.  This status is evidenced by its inclusion in article 15 of the International Covenant on Civil and Political Rights effected on March 23, 1976.  Therefore, to comply with the principle of “no penalty without law” and avoid any retrospective application of the law, the scope of obligation imposed on public officials to account for their property is limited to any property they might have acquired (directly or indirectly) after article 6-1 came into force.

C. Cases adjudicated

a. The bribed judge

In May 2010, the defendant, a judge, was convicted of taking bribes.  When investigating the defendant, law enforcement officials searched his house and found some NT900,000 (roughly $28,000 USD) in cash.  When first confronted during an interview with this evidence by a prosecutor, the defendant claimed that the cash represented a loan; later, he changed his statement and claimed it was a funeral gift or money bid from a loan club.  Following his bribery conviction he was charged with the illicit enrichment offense in relation to the cash found in his house.    

Because the illicit enrichment case came up for trial in 2014 but the cash had been found prior to the defendant’s 2010 conviction, the relevant time period covered the original and amended versions of article 6-1 of the ACA.  In handing out its judgment, the court started by noting that illicit enrichment is a “Genuine Omission” offense whose core element lies in the defendant’s failure to act when the law requires him to do so.  So the timing of his relevant act or omission is determined by the time when the defendant is ordered by law to act but fails to do so.  In this case, the relevant time was when the prosecutor asked him to make account of his property; and, on the facts before the court, this was when the cash was discovered in July 2010, and on the same day, the defendant was asked to explain its source.  So, article 6-1 of the ACA as originally enacted in 2009 was the applicable version (As an aside, the court noted that the result of applying the 2011 amended version of article 6-1 of the ACA would not be more beneficial to the defendant).    

The court went on to explain that, though the defendant took bribes in 2010, and his property thereby increased by NT900,000 in the same year, the jointly filed consolidated income of the defendant and his wife in 2009 (the year prior to the bribery) was NT2,650,000 (roughly $82,800 USD), and NT1,000,000 (roughly $31,250 USD) respectively in 2010 (the year when the bribery took place) are both higher than NT900,000, so the NT900,000 in 2010 does not surpass the amount of jointly filed consolidated income in the closest year before (namely, 2009).  Given the fact that the threshold of the original version article 6-1 of the ACA was not met, the defendant had no obligation to explain the source the source of the relevant cash.  So even if he did not make full and honest disclosure, he is not guilty of such offense. 

b. The dishonest police officer

The defendant was a police officer who, during the years 2010-2013, received a monthly bribe from a night club operator.  He was subsequently charged with taking bribes.  Law enforcement officials searched the defendant’s house and found suspicious amounts of cash totalling around NT1,760,000 (roughly $54,000 USD).   During the investigation, the prosecutor proffered the said cash and asked the defendant to explain its origin.  The defendant claimed that the source of the cash was either remuneration from a deceased friend X whom he had helped, or a bonus given by friend Y, or his personal savings, but he claimed he could not remember its exact source; later, he changed his account and claimed that the said cash was either board expenses by his fellow officers, loans from friend Z, his salary and bonus, or mutual savings with his wife.          

The court begins its analysis by emphasizing the time span for calculating the illicit enrichment, according to article 6-1 of ACA, shall be “the time when the defendant is involved in certain offense and 3 years afterwards.”  During the years 2010-2012, even after excluding from defendant’s income items such as interest and bonus of life insurance, the total amount of salary earned by the defendant and his wife was NT4,800,000 (roughly $150,000 USD).  Additionally, the defendant’s wife testified that she gave him an allowance for house chores.  Therefore, the court explains, the fact that the defendant has many sources of income in addition to his salary, and taking into consideration there is little cash left in his personal saving account, does not convince the court that the property is disproportionate to the defendant’s income.  The court acquitted the policeman.      

The prosecutors appealed this judgment.  After hearing the appeal, the Supreme Court upheld the lower court’s acquittal.  In giving its reasons, the Supreme Court held: 

1 The elements of article 6-1 of the ACA are: 1. A public official commits offense set forth in that article; 2. The prosecutor, during the investigation, has found that the said person, his or her spouse or their under-aged children have had increase in property; 3. Such increase is disproportionate to the income; 4. After the prosecutor orders the said person to make an account, he or she fails to make an account without reasonable excuse, cannot make a credible account or makes a false account.

2 Although the ratio legis claims the purpose of article 6-1 of the ACA is to shift the burden of proof, according to paragraph 1 of article 161 of the Code of Criminal Procedure, it is the prosecutor who bears the burden of proof.  Therefore, the burden of proof only shifts to the defendant to reasonably explain his suspicious property and to prove that it has been acquired legally insofar as to exonerate the prosecutor of having to prove that such property is acquired through corruption, and only if the methods of proof indicated by the prosecutor have met the above-mentioned elements 1-3.  Only in this way can the purpose of the law, which is to curb corruption, be balanced properly against the protection of the defendant’s human rights .  Thus, the prosecutor is not totally exonerated from satisfying burden of proof of this offense at all.    

3 Since the seized cash, compared with the salary of the defendant and his wife, shows no obvious disproportion, the burden of proof has not been shifted from the prosecutors onto the defendant.  Even though the defendant stated inconsistently, article 6-1 of the ACA may not apply.  

c. The bribed Director General 

While the defendant was being investigated for bribery offenses, law enforcement officials turned their attention to a bank account owned by an intimate friend of the defendant.  Their investigation uncovered a series of suspicious cash deposits amounting up to NT33,000,000 (roughly $ 1,031,250 USD) made between December 23, 2011 and May 30, 2014, the day when the prosecutor’s office launched another bribery case investigation involving the defendant.  When asked by the prosecutor to explain these deposits, the defendant vaguely claimed that the money belonged to the account owner - a claim that turned out to be false.   

The defendant pleaded guilty during trial.  By comparing the amount in the account and the salary of both the defendant and his wife for the years 2012 and  2013, which was NT1,450,000 (roughly $ 45,310 USD) and NT1,410,000 (roughly $ 44,060 USD) respectively, the court held that these two figures were obviously disproportionate and that the defendant must have known this.  Since the defendant gave a false account of the source of the money in the account when asked to do so by the prosecutor, he was found guilty of the illicit enrichment offense.   

The court further ruled that the purpose of paragraph 2 of article 10 of the ACA is to deal with situations where the illicit gains have been hidden and cannot be traced; here, since the bribe had been either proffered by the defendant himself or be seized by law enforcement, thus, on the facts of this case, there was no “hidden assets”.  Given that article 6-1 of the ACA by itself does not empower the court to confiscate the illicit gains, and the money in the account cannot be proved to be illicit gains of offenses other than bribery, the court only ordered a fine equivalent to the amount found in the said account.   

d. The dishonest city counsellor

The defendant was a city counselor who also worked as a lawyer.  She was alleged to have demand a bribe on November 22, 2011 and had been under surveillance by law enforcement for a long time before the investigation was finally kicked off in 2013.  After finding NT6,000,000 (roughly $ 187,500 USD) in suspicious money in an account owned by the defendant’s aide over which the defendant had control, the prosecutor asked the defendant to provide an explanation of the source of the money in question.  The defendant claimed the source was a subsidy and a security deposit of a family-owned land wired by the joint venture building company.    

Though the defendant decided to accept a bribe prior to the 2011 version of article 6-1 of the ACA coming into force, when she was ordered by the prosecutor to explain the source of the money, the 2011 version had come into effect.  The court, citing the reasons illustrated above, ruled that the 2011 version of article 6-1 of the ACA did apply, and that it excludes cash deposited prior to November 7, 2011 in the aforementioned account from the scope of its review by reiterating the “non-retrospective application” principle illustrated in its ratio legis.  	

The court further held that, even though the prosecutor is empowered by ACA to order the defendant to explain the provenance of any suspicious money or assets, this is only the starting point, not the deadline, so the defendant is free to further clarify or plead guilty in later on during an investigations, or even during trial.  If the defendant does so, he or she will not violate article 6-1.     

If the scope of the explanation obligation extends to the cause or legal relationship by which the defendant receives this property, there might be room for discussion whether the privilege against self-incrimination (or the right to remain silent) is infringed or not.  However, according to the text of article 6-1 of the ACA, the defendant’s obligation to give honest and accurate explanation only applies to the issue of the “source” of the suspicious property.  This should only refer to “from whom did the defendant get the property?”; in other words, the obligation is simply to assist the law enforcement in identifying the giving person, and has no direct connection to whether the defendant has committed other offenses.  Since the scope of the obligation to explain is limited in this way, the defendant will not be subject to having to disclose his criminal activity or to provide incriminating evidence of such activity.  The obligation to explain the source, as such, shall not be viewed to violate the privilege against self-incrimination.  

The obligation to explain, on the other hand, does not require the defendant to “prove” the property is from legal sources; rather, it only requires him to “reasonably state” the source of said property for the law enforcement agency to verify.  The defendant is only obliged to state reasonable reasons to the extent to prevent the judge from being “convinced without reasonable doubt”, so the prosecutor still bears the burden of proof, rather than it being “reversely” born by the defendant.  In other words, if the defendant’s explanation lessens the credibility of the situation of “beyond reasonable doubt” supplied by the prosecutor, the original condition of the presumption of innocence principle will be restored, and the prosecutor has to proffer more evidence to fulfill the “re-shifted” burden of proof to convince the court that such statement made by the defendant is without merit. 

The defendant must have a direct intent, i.e., he must have actual knowledge  that the suspicious property has been acquired through bribery or other criminal offenses, and that he has the obligation to explain and is capable of so doing.  However, in order to cover up the truth and evade the liability arisen thereupon, the defendant refuses to make account for the suspicious property, which lowers the credibility of the government and casts aspersion on the integrity of a public official exercising his official duties.    

Based upon the criteria illustrated above, the court finds: 

1. The defendant’s income included her salary as city counsellor, professional practice as a lawyer, interests, dividend payments, remuneration for speeches, or attendance fees from TV programs, amounting up to NT10,000,000 (roughly $ 312,500 USD).  Moreover, the joint venture building company did wire subsidy and the security deposit of defendant’s family-owned land per her share amounting up to NT5,000,000 (roughly $ 156,250 USD).  These two figures, when viewed altogether, and the NT6,000,000 in question, did not seem to be obviously disproportionate. 

2. In addition, the defendant has explained the source as to some part of the said NT6,000,000 and her account was later corroborated by other witnesses, so she has fulfilled the requirement of article 6-1 of the ACA; moreover, other part of the money can be traced via bank documents and therefore is not suspicious at all.  Plus, the remainder of the said money had been deposited repeatedly by low amount in the account, and was withdrawn shortly after, which can be seen as a strategy of financial management.  This, in turn, makes it hard to deem such money as illicit gains, not to mention the fact that the defendant is used to withdraw her salary in cash, and the fact that she received contribution fees from other lawyers sharing the same attorney office.     

3. As to some large amount in the said account, since the defendant’s income comes from many legal sources, and was once responsible of managing and distributing the subsidy and the security deposit as much as NT5,000,000, there seems no disproportionality between the property and income; plus, the defendant has explained the source of a large percentage of the money in the said account, and it is at her discretion to determine when and how she decides to withdraw since it relates to personal view of asset management and planning.  Given the diversity of the defendant’s legal income, the length of the time of deposit-withdraw frequency of the said account, the transactions are mostly of low amount of money which has been dealt by the defendant’s aide, it is hard to hold the defendant has an direct intent of illicit enrichment.       

The court acquitted the counsellor.   
 
D. Conclusion

From the courts’ rulings above, we can infer that if the scope of the explanation obligation is limited to the “source” of the suspicious property, rather than extending to the cause or the legal relationship by virtue of which the defendant received this property, it does not violate the privilege against self-incrimination.  Moreover, illicit enrichment is a “Genuine Omission,” and the timing of his act is determined by when the public official is asked by a relevant law enforcement official to explain the source of the suspicious property but fails to do so, and this time will determine whether the original or the amended version of article 6-1 of the ACA will apply to the case.  Regardless which version is applicable, only the property found after the coming into force of this article can be the object of the obligation to explain, due to the presumption against retrospective effect of legislation inherent in the principle of “No punishment without law” and “Non-retrospective application”.   

The gist of this offense shall lie in the element of whether the property is disproportionate to the public official’s income, whose burden of proof is borne by the prosecutor.  If, however, the prosecutor has fulfilled such burden, the public official then is obliged to reasonably state the source of the said property for the law enforcement agency to verify, though such obligation does not require him or her to prove, but only limited to the extent of preventing the judge from being “convinced without reasonable doubt”.  As to the mens rea, it requires the public official to have a direct intent. 

A caveat must be made in that: all cases discussed above, save for the bribed police officer one which has been subject to a final and definitive ruling, are still under appeal to the High Court (intermediate court of appeal) from the initial judgment of a district court .  
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