
2014/12/1

1

Enforcement Division‐ Overview

Amy C. Miller, Deputy Director

October 2014

Enforcement Division

Office of the Director
ENF-1

Kathleen Johnson, Director
415-972-3873

Amy Miller, Deputy Director
415-947-4198

Reports to Director  
ENF-1

Julie Anderson, Senior Advisor
415-947-4260

Deldi Reyes, EJ/Tribal Coordinator
415-972-3795

Reports to Deputy Director 
ENF-1-1

Vance Fong - 415-972-3798
Andrea Manion - 415-947-4184

Administrative Staff
Mercedes Anaya - 415-947-4288
Clarice Jackson - 415-972-3402

Roger Weed (NOWCC) - 415-947-4294
Financial Unit

Mary Refuerzo - 415-947-4291
Maureen Kyllonen - 415-972-3314

September 16, 2014 

SDWA/FIFRA Section
ENF-3-3

UIC/PWSS/FIFRA

Roberto Rodriguez (S)
415-972-3302

Estrella Armijo
415-972-3859

Patrick Chan
415-972-3551

Christopher Chen
415-972-3442

Hillary Hecht
415-947-4266

William Lee
415-947-4185

Scott McWhorter
415-972-3584

Everett Pringle
415-972-3548

Aaron Setran
415-972-3457

Jelani Shareem
415-972-3095

Water Section II
ENF-3-2

CWA/OPA

David Wampler (S)
415-972-3975

Connor Adams
415-947-4109

Luis Garcia-
Bakarich

415-972-3237
Greg Gholson 

415-947-4209
Rebecca Glyn

415-972-3507
Juliet Hannafin

415-972-3094
Peter Reich

415-972-3052
Lawrence Torres

415-947-4211
Janice Witul
415-972-3089

Water Section I
ENF-3-1

CWA

Ken Greenberg (S)
415-972-3577

Adam Howell
415-947-4248

Kristine Karlson
415-947-4297

Eric Magnan 
415-947-4179

Susanne Perkins
415-972-3208

Jim Polek
415-972-3185

Glenn Sakamoto
415-972-3556

John Tinger
415 -972-3518

Fatima Ty
415-972-3550

Water & Pesticides Branch
ENF-3

Claire Trombadore
415-972-3013

Air & Tri Section
ENF-2-1

CAA/EPCRA-
313/AHERA

Matt Salazar (S)
415-972-3982

Kingsley Adeduro
415-947-4182

Charles Aldred
415-972-3986

David Basinger
415-972-3506

Janice Chan
415-972-3308

Andrew Chew
415-947-4197

Russ Frazer
415-947-4220

Debbie Lowe
415- 947-4155

Mark Sims
415-972-3965

Cyntia Steiner
415-947-4112

Andrew Zellinger
415-972-3093

Waste & Chemical 
Section
ENF- 2-2

RCRA/TSCA

Doug McDaniel (S)
415-947-4106

Kandice Bellamy
415-972-3304

John Brock
415-972-3999

Daniel Fernandez
415-972-3299

Richard Francis
415-972-3342

Aisha Kennedy
415-972-3301

Lynn Kuo
415-972-3501

Sharon Lin
415-972-3446

Jennifer MacArthur
415-972-3994

Josephine McFarlane
415-947-42264

Bobby Ojha
415-972-3374

Christopher Rollins
415-947-4166

Rick Sakow
415-972-3495

John  Schofield
415-972-3386

Max Weintraub
415-947-4163

Air, Waste & Toxics Branch
ENF-2

Joel Jones
415-972-3449

Information Mgmt 
Section 
ENF-4-1

ICIS/NPDES/RCRAInfo
/AFS/EJ 

Kaoru Morimoto (S)
415-972-3306

Angela Baranco-
Mason

415-947-4262
Sandra Chew

415-972-3335
Liliana Christophe

415-972-3502
Elizabeth Janes

415 -972-3537
Chun Liu

415-972-3333
Larry Pastori (NOWCC)

415-947-4173
Jennifer Sui

415-972-3565
Chuck Swanson

415-947-4219
Gene Sylls

415-947-4272

Strategic Planning Branch
ENF-4

Lisa Hanf
415-972-3854

Immediate 
Office

Lori Lewis
415-947-4259

Julie Jordan
415-947-4207

Environmental Review Section
ENF-4-2

NEPA

Stephanie 
Skophammer

415-972-3098
Scott Sysum 
(NOWCC)

415-972-3742 
Karen Vitulano

415-947-4178
James Munson

415-972-3852

Kathy Goforth (S)
415‐972‐3521

Connell 
Dunning (S)

415-947-4161

Zac Appleton
415-972-3321

Clifton Meek
415-972-3370

Carolyn 
Mulvihill

415-947-3554

Carol Sachs
415-972-3860

Anne Ardillo
(NOWCC)

415-947-4257
Jenifer Blonn

415-972-3855
Jason Gerdes

415-947-4221
Jeanne 
Geselbracht

415-972-3853
Carter Jessop

415-972-3815
Ann McPherson

415-972-3545
Tom Plenys

415-972-3238
Jean Prijatel

415-947-4167

A-1

ftlin
打字機文字

ftlin
打字機文字

ftlin
打字機文字

ftlin
打字機文字
附錄1、美國環保署第9區環境執法處簡介

ftlin
打字機文字

ftlin
打字機文字

ftlin
打字機文字



2014/12/1

2

Air/TRI Section    
CAA Highlights…

12/1/2014 U.S. Environmental Protection Agency 3

• Stationary source permits (Title V)

• Hazardous air pollutants 

• NESHAP/AHERA ‐Asbestos

• Mobile Sources 

Matt Salazar

Air/TRI Section
EPCRA Highlights…

12/1/2014 U.S. Environmental Protection Agency 4

• Community Right to Know (Section 313) 
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Water I and Water II Sections
CWA Highlights… 

12/1/2014 U.S. Environmental Protection Agency 5

• National Pollution Discharge Elimination System Permit

• Pretreatment

• Stormwater

•Wetlands

•Oil Pollution Act

Ken Greenberg

David Wampler

SDWA/FIFRA Section
SDWA Highlights…

• Public Water System Supervision

– MCL

– ETT

• Underground Injection Control

– Cespools

12/1/2014 U.S. Environmental Protection Agency 6

Roberto Rodriguez
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SDWA/FIFRA Section
FIFRA Highlights… 

12/1/2014 U.S. Environmental Protection Agency 7

• Pesticide Products 
•Unregistered
•Misbranded/Adulterated

• Misuse  
• Worker Protection Standards

Waste and Chemical Section
RCRA Highlights… 

12/1/2014 U.S. Environmental Protection Agency 8

• Treatment Storage and Disposal Facilities (Subtitle C)

• Generators of Hazardous Waste (Subtitle C)

• Sanitary Landfills (Subtitle D)

• Leaking Underground Storage Tanks (Subtitle I) 

Doug McDaniel

A-4



2014/12/1

5

Waste and Chemical Section 
TSCA Highlights… 

12/1/2014 U.S. Environmental Protection Agency 9

• PCBs
•Lead Based Paint
•New Chemicals

Strategic Planning 
Branch

•Strategic Planning for the 
Enforcement Division

•Targeting
•Press/Outreach

Information Management 
Section

•Provide enforcement data 
management and analysis 
support to Enforcement 
Division’s program offices.

•Coordinate with and provide 
data management support to 
Region 9 media divisions and 
state, local and tribal 
counterparts.

•Promote and pursue 
enhancement of existing and 
new information management 
systems.
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Environmental 
Justice
• Advise senior 

management team on 
Environmental Justice 
Issues

• Convene 
groups/governments on 
specific environmental 
justice issues.

• Award Grants to 
community groups.

Environmental 
Review Section
• Review and comment 

on  other federal 
agency’s Environmental 
Impact Statements.

• Proactively work with 
federal agencies to 
reduce environmental 
impacts of their 
projects.

• Largest workload of any 
EPA regional office
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Announcing EPA’s Selection of 
National Enforcement Initiatives for 
FY 2014-2016 

 
 The EPA’s Office of Enforcement and Compliance Assurance (OECA) identifies multi-
year national enforcement initiatives to address specific environmental problems, risks, or 
patterns of noncompliance. These initiatives are reevaluated every three years in order to assure 
that federal enforcement resources are focused on the most important environmental problems 
where noncompliance is a significant contributing factor, and where federal enforcement 
attention can have a significant impact. 
 

The EPA appreciates the comments submitted in response to the January 28, 2013 
Federal Register Notice (EPA-HQ-OECA-2012-0956), where the Agency requested public 
comment for the upcoming Fiscal Year (FY) 2014-2016 cycle of National Enforcement 
Initiatives.  
 
 After careful consideration of all comments, the EPA has decided that the current set of 
FY 2011-2013 National Enforcement Initiatives will continue for FY 2014-2016. These 
initiatives focus on:   

• Keeping Raw Sewage and Contaminated Stormwater Out of Our Nation’s Waters  
• Preventing Animal Waste from Contaminating Surface and Ground Waters 
• Cutting Toxic Air Pollution that Affects Communities’ Health:   
• Reducing Widespread Air Pollution from the Largest Sources, Especially the Coal-fired 

Utility, Cement, Glass, and Acid Sectors  
• Reducing Pollution from Mineral Processing Operations 
• Assuring Energy Extraction Sector Compliance with Environmental Laws  

 
This decision reflects the support expressed for continuing the current initiatives and 

further sustaining the investments and accomplishments these initiatives have made thus far. 
Although the EPA has made substantial progress in addressing noncompliance within the sectors 
addressed by these initiatives, more work remains to be done. Progress made in these initiatives 
is highlighted in graphs and maps available on this website. 
 
 The EPA plans to incorporate new strategies and tools such as Next Generation 
Compliance to more effectively and efficiently address noncompliance and reduce risk within the 
following areas: 
 

• Keeping Raw Sewage and Contaminated Stormwater Out of Our Nation’s 
Waters:  The EPA will continue its enforcement focus on reducing discharges of raw 
sewage and contaminated stormwater into our nation’s rivers, streams and lakes. This 
National Enforcement Initiative focuses on reducing discharges from combined sewer 
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overflows (CSOs), sanitary sewer overflows (SSOs), and municipal separate storm 
sewer systems (MS4s) by obtaining cities’ commitments to implement timely, 
affordable solutions to these problems. In FY 2012, the EPA developed the Integrated 
Municipal Stormwater and Wastewater Planning Approach Framework, which is 
posted at http://cfpub.epa.gov/npdes/integratedplans.cfm to provide further guidance 
on developing and implementing effective integrated planning solutions to municipal 
wastewater and stormwater management. This approach allows municipalities to 
prioritize CWA requirements in a manner that addresses the most pressing public 
health and environmental protection issues first, while maintaining existing regulatory 
standards. All or part of an integrated plan may be incorporated into the remedy of 
enforcement actions. These remedies may include expansion of collection and 
treatment system capacity and flow reduction measures including increased use of 
green infrastructure and other innovative approaches. The EPA is committed to 
working with communities to incorporate green infrastructure, such as green roofs, 
rain gardens, and permeable pavement, into permitting and enforcement actions to 
reduce stormwater pollution and sewer overflows where applicable. 
 

• Preventing Animal Waste from Contaminating Surface and Ground Waters:    
Concentrated animal feeding operations (CAFOs) are a subset of livestock and 
poultry animal feeding operations (AFOs) that meet the regulatory thresholds of 
number of animals for various animal types. The EPA’s goal is to take action to 
reduce animal waste pollution from livestock and poultry operations that impair our 
nation’s waters, threaten drinking water sources, and adversely impact vulnerable 
communities. The EPA’s regulations require permit coverage for any CAFO that 
discharges manure, litter, or process wastewater into waters of the U.S.  CAFOs that 
discharge to U.S. waters but do not have National Pollutant Discharge Elimination 
System (NPDES) permits are in violation of the CWA. The EPA will continue to 
focus federal enforcement investigations primarily on existing large and medium 
CAFOs identified as discharging without a permit to waters of the U.S., particularly 
in areas of concern due to impacts from CAFO/AFO wastes. In addition, EPA’s 
resources will be used to assure that CAFOs that already have permits are in 
compliance with those permits. 

 
• Cutting Toxic Air Pollution that Affects Communities’ Health:  In 1990, Congress 

identified hazardous air pollutants (HAPs), currently totaling 187, that present 
significant threats to human health and have adverse ecological impacts 
(http://www.epa.gov/ttn/atw/188polls.html). The CAA and EPA’s regulations impose 
strict emission control requirements (known as “Maximum Achievable Control 
Technology” or “MACT”) for these pollutants, which are emitted by a wide range of 
industrial and commercial facilities. The EPA will target and reduce emissions of 
toxic air pollutants in three areas where the agency has determined there are high 
rates of noncompliance:  (A) leak detection and repair; (B) reduction of the volume of 
waste gas to flares and improvements to flare combustion efficiency; and (C) excess 
emissions, including those associated with startup, shut down and malfunction. 
Through this Air Toxics Initiative, the EPA will undertake compliance monitoring 
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and enforcement activities to maximize environmental and human health benefits, 
which is particularly important for disproportionately burdened communities.  
 

• Reducing Widespread Air Pollution from the Largest Sources, Especially the 
Coal-fired Utility, Cement, Glass, and Acid Sectors:  The New Source 
Review/Prevention of Significant Deterioration (NSR/PSD) requirements of the CAA 
require certain large industrial facilities to install state-of-the-art air pollution controls 
when they build new facilities or make “significant modifications” to existing 
facilities. However, many industries have not complied with these requirements, 
leading to excess emissions of air pollutants such as sulfur dioxide, nitrogen oxides 
and particulate matter. These pollutants can be carried long distances by the wind and 
can have significant adverse effects on human health, including asthma, respiratory 
diseases and premature death. These effects may be particularly significant for 
communities overburdened by exposure to environmental risks and vulnerable 
populations, including children. In recent years, the EPA has made considerable 
progress in reducing excess pollution by bringing enforcement actions against coal-
fired power plants, cement manufacturing facilities, sulfuric and nitric acid 
manufacturing facilities, and glass manufacturing facilities. However, work remains 
to be done to bring these sectors into compliance with the CAA and protect 
communities burdened with harmful air pollution.  

 
• Assuring Energy Extraction Sector Compliance with Environmental Laws 

Vast natural gas reserves, unlocked through technological advances in horizontal 
drilling and hydraulic fracturing, are a key part of the nation’s clean energy future. 
The full promise of this resource will be realized only if it is developed responsibly 
and the new technologies are controlled in a manner that protects the nation’s air, 
water and land. For example, an unprecedented acceleration of natural gas 
development has led to a significant rise in air pollution throughout the intermountain 
West. Geospatial analysis suggests that a similar rise in air pollution is possible 
elsewhere as unconventional gas development grows in other shale plays. Meanwhile, 
citizens continue to voice concern that drilling and hydraulic fracturing pose a risk to 
drinking water sources, either through improper well construction, wastewater 
management or otherwise. OECA initiated its Energy Extraction National 
Enforcement Initiative in FY 2011 to address these concerns and to take action where 
violations of environmental laws may cause or contribute to significant harm to 
public health and/or the environment. The EPA will continue to utilize a wide range 
of authorities, including the Clean Water Act, the Clean Air Act and the Safe 
Drinking Water Act, among others, to ensure that natural gas development proceeds 
in a manner protective of human health. 

 
• Reducing Pollution from Mineral Processing Operations. Mining and mineral 

processing facilities generate more toxic and hazardous waste than any other 
industrial sector, based on the EPA’s Toxic Release Inventory. Many of these 
facilities have impacted surrounding communities and continue to pose high risk to 
human health and the environment. For example, over 120 mining and mineral 
processing sites are on the Superfund National Priorities List and more sites are being 
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added every year, including operating facilities. The EPA has spent over $2.4 billion 
to address the human health and environmental threats to communities as a result of 
mining and mineral processing. In some cases, the EPA had to sample drinking water 
wells due to potential impacts to children in low income communities.  At some sites, 
EPA’s inspections have found significant non-compliance with hazardous waste and 
other environmental laws. Some of the more serious cases required alternative 
drinking water supplies or removal of lead-contaminated soil from residential yards. 
In other cases, toxic spills into waterways from mining and mineral processing caused 
fish kills and impacted the livelihood of low income communities. The EPA will 
continue its enforcement initiative to bring these facilities into compliance with the 
law and protect the environment and nearby communities. 
 

The National Enforcement Initiatives for FY 2014-2016 have been incorporated into the 
EPA’s Office of Enforcement and Compliance Assurance FY2014 National Program Managers 
(NPM) Guidance, which identifies the national compliance and enforcement priorities for FY 
2014, discusses national direction for all compliance assurance programs, identifies activities to 
be carried out by authorized programs, and describes how the EPA should work with states and 
tribes to ensure compliance with environmental laws. The FY 2014 NPM Guidance can be 
accessed at http://www2.epa.gov/planandbudget/fy-2014-npm-guidances. 

 
 
 
 
 
. 
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U.S. EPA and STATE 
ENFORCEMENT RELATIONSHIPS

PRIORITY SETTING AND PERFORMANCE EVALUATION 

IN THE CLEAN WATER ACT CONTEXT

Ken Greenberg, Manager
Water Enforcement Section I
U.S. EPA, Region 9

EPA – STATE RELATIONSHIPS

• Delegation of Clean Water Act (CWA) Authority to States

• Requirements and Expectations for State Programs

• Assistance Grants and Workplan Commitments

• Data Systems

• Priority Setting

• Performance Evaluation

• EPA Actions in Authorized States

A-11

ftlin
打字機文字
附錄3、美國環保署與州政府環境執法權責
              (清水法優先目標設定及績效評估)

ftlin
打字機文字

ftlin
打字機文字



Delegation of CWA Authority to States

• CWA National Pollutant Discharge Elimination System Program

• Discharge Permits

• Inspections

• Enforcement

• Delegation Requirements

• CWA section 402 and Regulations at 40 CFR Part 123

• Program Description

• Attorney Generals Statement

• Memorandum of Agreement with EPA 

Delegation of CWA Authority to States

Memorandum of Agreement

• Signed by EPA Regional Administrator and State EPA Director

• EPA‐State Information Sharing

• Permit Issuance Procedures

• EPA Review of and Objection to State Issued Permits

• State Inspection Programs

• State Enforcement Programs

• EPA Retains Independent Inspection and Enforcement Authority

• Criteria for Withdrawal of State Programs
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Delegation of CWA Authority to States

Delegated Programs

• 46 of 50 States

• 1 Territory

EPA Region 9

• Delegated: Arizona, California, Hawaii, Nevada

• Not Delegated: 6 Pacific Island Territories (American Samoa, Guam….) and 
147 Tribes

Delegation of CWA Authority to States:
Typical Roles

State Programs

• Primary inspection and enforcement 

authority

• Routine inspections and 

enforcement

• Quick response

• Address public complaints

• Compliance assistance

EPA Program

• National priorities

• New regulations and programs

• Technical expertise

• Aggressive enforcement stance

• Legal resources (DOJ)

• Above political influence and 

economic concerns (level playing field) 
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Requirements and Expectations 
for State Programs

Requirements for Compliance Evaluation Programs (40 CFR 123.26)

• Inspection authority, procedures and program

• Compliance evaluation procedures including review of monitoring data

• Annual inspection of major dischargers

Requirements for Enforcement Authority (40 CFR 123.27)

• Restrain unauthorized activities by administrative order or judicial restraining order

• Judicial enforcement to enjoin violations

• Judicial penalty authority (civil and criminal)

Criteria and Procedures for Withdrawal of State Programs (40 CFR 123.63 and 123.64) 

Requirements and Expectations 
for State Programs

EPA Policy and Guidance

• NPDES Inspection Manual (inspection procedures and reports)

• Compliance Monitoring Strategy (inspection frequency)

• Enforcement Management System

• Policy on Timely and Appropriate Enforcement Against Significant Noncompliance

• Penalty Policy
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Requirements and Expectations 
for State Programs

EPA Policy and Guidance

• Do not create binding obligations for States

• Establish EPA expectations for State programs

• Basis for EPA evaluation of State programs

• Basis for grant workplan commitments

• Basis for EPA decisions on intervention with EPA enforcement

• Measure of diligent prosecution that bars EPA or citizen intervention

Assistance Grants and 
Workplan Commitments

• EPA assistance grants to State CWA programs

• Annual Grant Workplans with State commitments for:

• Monitoring, standards, permits

• Data management – data transfer to EPA ICIS database

• Inspections – number and type of inspections

• Enforcement – subjective commitment, no quotas

• Semi‐annual workplan evaluations

• Sanctions for State failure to meet commitments
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Data Systems

• EPA’s National Database – Integrated Compliance Information System

• State Databases – AZURITE, CIWQS, …..

• State Data Transferred to EPA’s ICIS database

• Discharge Monitoring Report data

• State Inspection activity and findings

• State Enforcement activity and outcomes

• ICIS Database provides mechanism for EPA evaluation of State performance

Priority Setting

• EPA Headquarters annual program guidance

• EPA’s National Enforcement Initiatives

• State Priorities

• Annual grant workplan commitments

• Quarterly Noncompliance Reports – significant noncompliance list

• Monthly EPA/State meetings

• Individual and shared priorities

• Work sharing 
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PRIORITIES

EPA Region 9

• Sewage Spills NEI

• Municipal Stormwater NEI

• Concentrated Animal Feeding 

Operations (CAFO) NEI

• Environmental Justice

• San Joaquin Valley

• Pacific Islands & Tribes

• Pretreatment

Arizona

• Minor dischargers

California

• Sewage Spills

• CAFOs

• Mandatory penalties

Hawaii

• Sewage spills

• Stormwater

• WWTP Operation & Maintenance

State Performance Evaluation

• Grant Workplan – midyear and end‐

of‐year evaluations

• Quarterly Noncompliance Reports

• Monthly meetings

• Joint Inspections

State Review Framework

• Standardized review procedures and criteria 
for CWA, RCRA, Air

• Annual data review

• 4 year cycle for full scale audits

• Data Management

• Inspections – quantity and quality

• Compliance Determinations

• Enforcement – timely and appropriate

• Penalties
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State Performance Evaluation

Sanctions for Poor Performance

• Withdraw State Program Authorization

• Withhold Grant $

• Grant Conditions

• State Review Framework Report

• Data Transparency (State performance measures on ECHO website)

• EPA Intervention – inspections and enforcement

EPA Actions in Authorized States

• State Requests EPA lead enforcement

• State lacks resources

• State lacks technical expertise

• State lacks political will

• State Requests or EPA Requests Joint Enforcement

• EPA Initiative

• National Enforcement Priority

• Inadequate or no State enforcement
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EPA Actions in Authorized States

• State Requests EPA lead enforcement

• State lacks resources ‐ Honolulu

• State lacks technical expertise ‐ Chevron

• State lacks political will – Arizona Dept. of Transportation

• State Requests or EPA Requests Joint Enforcement – East Bay MUD

• EPA Initiative

• National Enforcement Priority – Municipal Stormwater, Buckeye sewage spills

• Inadequate or no State enforcement – Union Pacific, SNC enforcement

Reliability of Self‐Monitoring Reports

• EPA Approved Methods – sampling & laboratory analysis

• Permit Requirements

• Sampling frequency and type

• Standard methods

• Records – sampling, analysis

• Reports

• Certification Statement

• EPA Inspections

• Evaluate self monitoring

• Independent monitoring (overt or covert)

• DMR Quality Assurance Program (test samples)

• Criminal liability for false reports
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SStrategic Planning Branch, Enforcement
Division

• Strategic Plan, Operating Plan, etc. – Lisa Hanf, Branch Chief

• Information Management Section – Kaoru Morimoto, Section Chief

• Inspection and Enforcement Tracker – Elizabeth Janes

• Enforcement & Compliance History Online (ECHO) – Gene Sylls

• Targeting – Charles Swanson

Regional Strategic Plan

• National Enforcement Initiatives
– Air: Reducing Air Pollution from the Largest Sources; Cutting
Hazardous Air Pollutants

– Energy Extraction: Ensuring Energy Extraction Activities Comply with
Environmental Laws

– Hazardous Chemicals: Reducing Pollution from Mineral Processing
Operations

– Water: Keeping Raw Sewage and Contaminated Stormwater out of
our Nation’s Waters and Preventing Animal Waste from
Contaminating Surface and Ground Water
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Regional Strategic Plan (continued)

• Regional Priorities
– San Joaquin Valley
– Islands and Tribes (Direct Implementation)
– Drinking Water
– Imports
– Mobile Sources

• Trade offs and Trends
– Shifts in resources, importance, and new developments

Regional Strategic Plan (continued)

• We review our draft strategic plan with HQ, and revise as
needed.

• We report our results to HQ, including:
– Number of inspections,
– Number of new enforcement cases initiated,
– Number of enforcement cases concluded,
– Penalties collected, etc.

• Results are available on our reporting “dashboard.”
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Operational Plans

• Each Section Chief prepares a quarterly operational plan:
– Planned inspections
– Case development
– Goals for the quarter, projected results on performance measures

• Quarterly meetings with Division Director to review progress
and projections.

Case Screening Process

• After inspection is completed and the inspection report is
prepared:
– If the inspector and his/her supervisor recommend for case
development

– Meeting with Enforcement Division, Office of Regional Counsel,
Criminal Investigation Division

• Presentation of key aspects of case
• Discussion
• Decision made to proceed to case development or not (no further action)

– Ensures cases in pipeline are consistent with goals and priorities.
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SStrategic Planning Branch, Enforcement
Division

• Strategic Plan, Operating Plan, etc. – Lisa Hanf, Branch Chief

• Information Management Section – Kaoru Morimoto, Section Chief

• Inspection and Enforcement Tracker – Elizabeth Janes

• Enforcement & Compliance History Online (ECHO) – Gene Sylls

• Targeting – Charles Swanson

ADI AES AFS SDMS CERCLIS
NetDMR Wetlands Enf Tips Complaints eNOI ICIS

NPDES CWA Biosolids
Surf Your Watershed TRI ME WEB myRTK TRI Enf. SSTS

EnviroFacts IDEA

OSMS Dashboard Versatile ICIS FE&C Azurite
CDX CERS FRS FOIA online PA Docket EnviroStor

CIWQS OTIS EAB DocketNDEP emap HI Env Health Warehouse
ECHO CalEnviroScreen Geotracker SMARTS USTRAC TWASTE HWTS
ERRC e Manifest RCRAinfo SDWIS R9iWells

DIME NCDB TSCA Enf.
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Enforcement Databases & Data Flows

Oil Program Database
CWA 311

SDWIS
(Drinking Water)

CERCLIS
(SFund)

ICIS NPDES
(Pretreatment)

RCRAInfo
(Hazardous Waste)

NNational Program
Databases

ICIS – FE&C
(OECA database of record for all 

Federal EPA Enforcement  & 
Compliance Monitoring Activities)

Data
subset

AFS
(Clean Air Act)

ECHO

Facility, Inspection, and
Enforcement Data

EPA and
State
Data

Inventory
Systems

Enf. Division
Shared Data
(TRACKER)

Nationally
Required
Data (ICIS)

Agency
Views

(Dashboard)

Public Views
(ECHO)

Data Management

1. What we Know 2. What we DO 3. What others see
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SStrategic Planning Branch, Enforcement
Division

• Strategic Plan, Operating Plan, etc. – Lisa Hanf, Branch Chief

• Information Management Section – Kaoru Morimoto, Section Chief

• Inspection and Enforcement Tracker – Elizabeth Janes

• Enforcement & Compliance History Online (ECHO) – Gene Sylls

• Targeting – Charles Swanson

Characterize Regulate Verify Enforce Remediate CloseFind

USEPA Region 9
Enforcement Activity Tracker
Intranet based Oracle/Apex application

Single application for case tracking across all statutory programs
Fosters multi media collaboration by inspectors
Builds case histories
Stores documents
Built in Apex (software that comes with Oracle license) in
February 2014
85 users currently, soon to add attorneys (+30)
Tracker is being used as a collection and staging area for other
national databases
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Program and Site Activities

Facilities,
Evidence

and Location
data

Relevant Sectors/Priorities

Facility Contacts

Inspections

Cross reference(s)

Case(s) on this Facility

Cases

Associated Program(s)

Assigned Staff

Case Steps, aka Milestones

Case Outcomes

Case Attachments

Multiple reference tables that
simplify data entry, such as
All Tribes
All Programs
All Offices
All Staff
R9 City/County pairs

How is the Enforcement Activity Tracker organized?
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MAP BY ADDRESS

Decoding the acronyms– Enforcement Tracker provides cross reference
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PHASE REGION 9 ENFORCEMENT TRACKER CASE STEPS OR MILESTONES

9. Post Case
Compliance Tracking

Penalty Paid
Supplemental Env. Program
Compliance Tracking

Measures Met

8. Conclusion/Other
Referral to CID
Case Concluded

Notice of Non Compliance
Consent Agreement/Final Order
Order Termination Letter
Expedited Settlement Agreement
Administrative Law Judge Decision

Case Entered (Jud. Case
Conclusion)

Referral to State/Local
Government
Tribal Government
Consultation Meeting
Administrative Final Order

7. Public/Press Press Release

6. Trial Trial

5. Process

Penalty Calculation Complete

Administrative Order (Draft)

ICIS Case Record Updated

Administrative Consent Order
Tolling Agreement Signed

Deposition Meeting (Admin/Civil)

Administrative Hearing
Administrative Penalty Order

Referral to DOJ

Negotiation Meeting (Judicial)
Consent Decree Lodged

Executive Order Letter (from
DOJ)
Deposition Meeting (Judicial)

Other

4. Negotiation Negotiation Meeting (Admin/Civil)

3. Initiation

ICIS Case Record Initiated

Attorney Assignment
Requested

Notice of Violation
Notice of Intent to File

Enforcement Action
DOJ Complaint Filed

2. Development Information Request

1. Basis

Case Screening
Referral From State/Local
Government

Inspection Report Final

FORUM 1. Internal 2. Administrative/Civil 3. Judicial 4. Other/External

SStrategic Planning Branch, Enforcement
Division

• Strategic Plan, Operating Plan, etc. – Lisa Hanf, Branch Chief

• Information Management Section – Kaoru Morimoto, Section Chief

• Inspection and Enforcement Tracker – Elizabeth Janes

• Enforcement & Compliance History Online (ECHO) – Gene Sylls

• Targeting – Charles Swanson

A-28



http://echo.epa.gov

ECHODATA
WAREHOUSE

WEEKLY
UPDATE INTERNET

DATA SOURCES:
AFS, ICIS, ICIS NPDES, FRS, RCRAinfo,
SDWIS, US Census and other databases
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SStrategic Planning Branch, Enforcement
Division

• Strategic Plan, Operating Plan, etc. – Lisa Hanf, Branch Chief

• Information Management Section – Kaoru Morimoto, Section Chief

• Inspection and Enforcement Tracker – Elizabeth Janes

• Enforcement & Compliance History Online (ECHO) – Gene Sylls

• Targeting – Charles Swanson

What is targeting?

Inspection targeting:  

• Identify a universe of regulated facilities 

• Apply criteria (Environmental Justice, proximity, etc.)

• Use GIS technology to see patterns and proximity in large 
data sets
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Why target?

• Targeted inspections lead to good enforcement cases

• Incorporate strategic planning goals early in the process

• Use data to inform decisions about why/when/where to 
conduct inspections

• As a consolidated division, we can use data in new ways to 
streamline our work

Federal Registry System 
Facility count 187,730

Where do 
we go?
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Using GIS technology to see patterns 
and proximity in large data sets

Schools RCRA 
LQG

3282 RCRA LQG 
in California

10127 
Schools 
in California

How many 
facilities are 
500ft from a 

school?

90 Facilities
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California identifies priority areas for 
Environmental Justice

Los Angeles County

Where have we been - ECHO 5 year 
inspection history

Los Angeles County
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Where have we been - ECHO 5 year 
inspection history

Los Angeles County

Potential 
Focus 
Area

Map spreadsheet data

Zip 2009-2011 County City -- Location

90011 107 Los Angeles
Los Angeles--South 
L.A./Alameda

93706 82 Fresno

Fresno--
Southwest/West 
Park

93955 77 Monterey Seaside
95076 67 Santa Cruz Watsonville
93905 58 Monterey Salinas

90044 52 Los Angeles

Los Angeles--
South-Central 
L.A./Vermont-
Slauson

90037 49 Los Angeles

Los Angeles--
South-Central 
L.A./Florence

92701 46 Orange

Santa 
Ana/Downtown--
Eastside

93702 45 Fresno Fresno

90006 41 Los Angeles
Los Angeles--Pico-
Union

92113 37 San Diego

San Diego--Logan 
Heights (aka Barrio 
Logan)

93701 37 Fresno
Fresno--North-
Central/E. Belmont

93662 34 Fresno Selma

90033 33 Los Angeles
Los Angeles--East 
L.A./Boyle Heights

94601 33 Alameda Oakland--Fruitvale
90201 31 Los Angeles Bell Gardens

90018 31 Los Angeles
Los Angeles--West 
Adams/Jefferson

93638 30 Madera Madera

90003 30 Los Angeles

Los Angeles--
South-Central 
L.A./Watts

92102 29 San Diego East San Diego
93458 28 Santa Barbara Santa Maria
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School_Nam
Agency_Na
m

County_Na
m

Location_
A

Location_
C

Location_
S

Location_
Z

ABRAHAM LINCOLN MIDDLE, CA
SELMA 
UNIFIED

FRESNO 
COUNTY

1239 
NELSON 
BLVD SELMA CA 93662

ACADEMIC/VOCATIONAL 
CHARTER INSTITUTE, CA

PAJARO 
VALLEY 
UNIFIED

SANTA CRUZ 
COUNTY

112 
DIAMOND 
DR

WATSONV
ILLE CA 95076

ACADEMY OF MEDICAL & 
HEALTH SCIENCES AT 
ROOSEVELT, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

456 
SOUTH 
MATHEWS 
ST

LOS 
ANGELES CA 90033

ACCELERATED, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

4000 
SOUTH 
MAIN ST

LOS 
ANGELES CA 90037

ACCELERATED ELEMENTARY 
CHARTER, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

119 EAST 
37TH ST

LOS 
ANGELES CA 90011

ACHIEVE ACADEMY, CA
OAKLAND 
UNIFIED

ALAMEDA 
COUNTY

1700 28TH 
AVE OAKLAND CA 94601

ADAM (WILLIAM LAIRD) 
ELEMENTARY, CA

SANTA 
MARIABONI
TA

SANTA 
BARBARA 
COUNTY

500 WEST 
WINDSOR

SANTA 
MARIA CA 93458

AKIRA YOKOMI ELEMENTARY, CA
FRESNO 
UNIFIED

FRESNO 
COUNTY

2323 EAST 
MCKENZIE FRESNO CA 93701

ALBERT EINSTEIN ACADEMY 
MIDDLE, CA

SAN DIEGO 
UNIFIED

SAN DIEGO 
COUNTY

3035 ASH 
ST

SAN 
DIEGO CA 92102

ALIANZA CHARTER, CA

PAJARO 
VALLEY 
UNIFIED

SANTA CRUZ 
COUNTY

115 
CASSERLY 
RD

WATSONV
ILLE CA 95076

ALISAL COMMUNITY, CA
ALISAL 
UNION

MONTEREY 
COUNTY

1437 DEL 
MONTE 
AVE SALINAS CA 93905

ALISAL HIGH, CA
SALINAS 
UNION HIGH

MONTEREY 
COUNTY

777 
WILLIAMS 
RD SALINAS CA 93905

AMERICAN UNION ELEMENTARY, 
CA

AMERICAN 
UNION 
ELEMENTAR
Y

FRESNO 
COUNTY

2801 
WEST 
ADAMS 
AVE FRESNO CA 93706

AMESTI ELEMENTARY, CA

PAJARO 
VALLEY 
UNIFIED

SANTA CRUZ 
COUNTY

25 AMESTI 
RD

WATSONV
ILLE CA 95076

ANCHOR ACADEMY CHARTER, 
CA

WEST 
FRESNO 
ELEMENTAR
Y

FRESNO 
COUNTY

735 EAST 
CHURCH 
AVE FRESNO CA 93706

ANDREW JACKSON 
ELEMENTARY, CA

SELMA 
UNIFIED

FRESNO 
COUNTY

2220 
HUNTSMA
N AVE SELMA CA 93662

ANIMO JEFFERSON CHARTER 
MIDDLE, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

1655 EAST 
27TH ST

LOS 
ANGELES CA 90011

ANIMO RALPH BUNCHE HIGH, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

1655 EAST 
27TH ST

LOS 
ANGELES CA 90011

ANN B. LEAVENWORTH, CA
FRESNO 
UNIFIED

FRESNO 
COUNTY

4420 EAST 
THOMAS 
AVE FRESNO CA 93702

ANN SOLDO ELEMENTARY, CA

PAJARO 
VALLEY 
UNIFIED

SANTA CRUZ 
COUNTY

1140 
MENASCO 
DR

WATSONV
ILLE CA 95076

APOLLO ELEMENTARY 
COMMUNITY DAY, CA

MADERA 
COUNTY 
OFFICE OF 
EDUCATION

MADERA 
COUNTY

28198 AVE 
14 MADERA CA 93638

ARISE HIGH, CA
OAKLAND 
UNIFIED

ALAMEDA 
COUNTY

3301 EAST 
12TH ST OAKLAND CA 94601

ASCEND, CA
OAKLAND 
UNIFIED

ALAMEDA 
COUNTY

3709 EAST 
12TH ST OAKLAND CA 94601

ASCOT AVENUE ELEMENTARY, 
CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

1447 EAST 
45TH ST

LOS 
ANGELES CA 90011

ASPIRE ERES ACADEMY, CA
OAKLAND 
UNIFIED

ALAMEDA 
COUNTY

1936 
COURTLA
ND AVE OAKLAND CA 94601

AURORA ELEMENTARY, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

1050 EAST 
52ND  
PLACE

LOS 
ANGELES CA 90011

BAKER ELEMENTARY, CA
SAN DIEGO 
UNIFIED

SAN DIEGO 
COUNTY 4041 T ST

SAN 
DIEGO CA 92113

BALBOA ELEMENTARY, CA
SAN DIEGO 
UNIFIED

SAN DIEGO 
COUNTY

1844 
SOUTH 
40TH ST

SAN 
DIEGO CA 92113

BARDIN ELEMENTARY, CA
ALISAL 
UNION

MONTEREY 
COUNTY

425 
BARDIN 
RD SALINAS CA 93905

BELL GARDENS ELEMENTARY, CA
MONTEBELL
O UNIFIED

LOS 
ANGELES 
COUNTY

5620 
QUINN ST

BELL 
GARDENS CA 90201

BELL GARDENS HIGH, CA
MONTEBELL
O UNIFIED

LOS 
ANGELES 
COUNTY

6119 
AGRA ST

BELL 
GARDENS CA 90201

BELL GARDENS INTERMEDIATE, 
CA

MONTEBELL
O UNIFIED

LOS 
ANGELES 
COUNTY

5841 LIVE 
OAK ST

BELL 
GARDENS CA 90201

BELL SENIOR HIGH, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

4328 BELL 
AVE BELL CA 90201

BERENDA ELEMENTARY, CA
MADERA 
UNIFIED

MADERA 
COUNTY

26820 
CLUB DR MADERA CA 93638

BERENDO MIDDLE, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

1157 
SOUTH 
BERENDO 
ST

LOS 
ANGELES CA 90006

BIG PICTURE HS  FRESNO, CA

FRESNO 
COUNTY 
OFFICE OF 
EDUCATION

FRESNO 
COUNTY

1207 
SOUTH 
TRINITY ST FRESNO CA 93706

BIRDIELEE V. BRIGHT 
ELEMENTARY, CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

1771 
WEST 
36TH ST

LOS 
ANGELES CA 90018

BONITA ELEMENTARY, CA

SANTA 
MARIABONI
TA

SANTA 
BARBARA 
COUNTY

2715 
WEST 
MAIN ST

SANTA 
MARIA CA 93458

BOYLE HEIGHTS CONTINUATION, 
CA

LOS 
ANGELES 
UNIFIED

LOS 
ANGELES 
COUNTY

544 
SOUTH 
MATHEWS 
ST

LOS 
ANGELES CA 90033

School_Nam

Age
ncy_
Nam

Cou
nty_
Nam

Loc
atio
n_A

Loc
atio
n_C

Loc
atio
n_S

Loc
atio
n_Z

ABRAHAM 
LINCOLN 
MIDDLE, CA

SEL
MA 
UNIF
IED

FRES
NO 
COU
NTY

123
9 
NEL
SO
N 
BLV
D

SEL
MA CA

936
62

ACADEMIC/
VOCATIONA
L CHARTER 
INSTITUTE, 
CA

PAJA
RO 
VALL
EY 
UNIF
IED

SAN
TA 
CRU
Z 
COU
NTY

112 
DIA
MO
ND 
DR

WA
TSO
NVI
LLE CA

950
76

ACADEMY 
OF MEDICAL 
& HEALTH 
SCIENCES AT 
ROOSEVELT, 
CA

LOS 
ANG
ELES 
UNIF
IED

LOS 
ANG
ELES 
COU
NTY

456 
SO
UT
H 
MA
THE
WS 
ST

LOS 
AN
GEL
ES CA

900
33

ACCELERATE
D, CA

LOS 
ANG
ELES 
UNIF
IED

LOS 
ANG
ELES 
COU
NTY

400
0 
SO
UT
H 
MAI
N 
ST

LOS 
AN
GEL
ES CA

900
37

ACCELERATE
D 
ELEMENTAR
Y CHARTER, 
CA

LOS 
ANG
ELES 
UNIF
IED

LOS 
ANG
ELES 
COU
NTY

119 
EAS
T 
37T
H 
ST

LOS 
AN
GEL
ES CA

900
11

ACHIEVE 
ACADEMY, 
CA

OAK
LAN
D 
UNIF
IED

ALA
MED
A 
COU
NTY

170
0 
28T
H 
AVE

OA
KLA
ND CA

946
01

SAN
SAN
TA 500

Conducted proximity 
analysis to find schools 
and exported results 
into spreadsheet

QQUESTIONS??
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   UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
 REGION IX 
 75 Hawthorne Street 
 San Francisco, CA  94105 
 
 

WASTE MANAGEMENT DIVISION 
RCRA ENFORCEMENT OFFICE 

RCRA COMPLIANCE EVALUATION INSPECTION REPORT 
            

 
Purpose:   RCRA Compliance Evaluation Inspection 

              
Facility:   Industrial Plating Company, Inc. 
    803 American Street 
    San Carlos, CA 94070 

      
EPA ID Number:   CAD 981 449 416 

Date of Inspection:   March 31, 2011 

EPA Representatives: Christopher Rollins 
        Enforcement Officer 
        (415) 947-4166 

        rollins.christopher@epa.gov 
 

        Amy C. Miller 
        Enforcement Officer 
        (415) 947-4198 
        miller.amy@epa.gov 

 
    Facility Representatives: Manuel G. Aguilar 

        Vice President, Administration 
        Environmental Compliance 
        (650) 593-1046  

 
     Frank Aguilar, Jr.  
     Vice President, Production 
     Industry Liaison 
     (650) 593-1046 
 
     Art Aguilar  
     Vice President, Production 
     Industry Liaison 
     (650) 593-1046 
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 2

     Henry J. Aguilar  
     President 
     (650) 593-1046 
 

         
Report Prepared By: Christopher Rollins 

Report Date:   April 22, 2011 
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Investigation 
 

On March 31, 2011, U.S. Environmental Protection Agency (“EPA”) 
representatives conducted an unannounced Resource Conservation and Recovery Act 
(“RCRA”) Compliance Evaluation Inspection (“CEI”) of the Industrial Plating Company, 
Inc. (“Industrial Plating”) facility located at 803 American Street, in San Carlos, 
California.  The purpose of the CEI was to determine the facility’s compliance with the 
hazardous waste regulations under 40 Code of Federal Regulations (“CFR”) parts 261-
266, 268, 270, 273, 279, and the California Health and Safety Code (HSC), Division 20, 
Chapter 6.5; and the California Code of Regulations (CCR), Title 22, Division 4.5. 
 

The inspectors conducted a physical inspection of the facility.  A record review 
was conducted and based on EPA’s inspection Industrial Plating is operating as a Large 
Quantity Generator (“LQG”).  

 
This inspection report summarizes the events that transpired during the 

inspection, the observations and findings made by the EPA inspectors, and information 
received from the facility subsequent to the inspection. 
 
 
Background 
 
 According to Industrial Plating representatives, the facility has operated in its 
current 803 American Street, San Carlos, California location since 1957.  The company is 
family owned with many of the family members currently working on-site [Attachment 
I].  
 

 Industrial Plating operates a metal finishing facility offering a wide range of 
services including plating, anodizing, films and coatings, polishing, buffing and other 
finishing services.  Industrial Plating specializes in small lots, prototypes, engineering 
models and research and development for the aerospace, science and defense industries 
[Attachment I].  

 
The facility is currently operating as a LQG of hazardous waste and is not 

authorized to dispose of any hazardous waste on-site [Attachment II].   
 

According to the facility representative, Industrial Plating employs approximately 
12 people.  The facility has been in the ReferenceUSAGov’s database for approximately 
28 years and listed under the SIC Codes for Metal Coatings (3499-13), Anodizing (3471-
01) and Plating (3471-05) [Attachment III].  Industrial Plating has an approximate 
location sales volume of $3.89 Million.  
 
 The facility was last inspected by the local CUPA on June 3, 2004.  EPA Region 
9 last conducted a hazardous waste inspection at this location on February 21, 2001.  
Both inspections resulted in informal actions for minor violations [Attachment IV].   
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 Site Inspection 
 
 The EPA Region 9 inspectors arrived at Industrial Plating at around 8:35 am on 
Thursday, March 31, 2011.  The inspectors announced their arrival at the receptionist’s 
desk and were introduced to the Vice President of Administration, Mr. Manuel G. 
Aguilar.    
 

The inspectors presented their inspector’s badges to Mr. Aguilar and informed 
him that they were there to conduct a hazardous waste inspection under RCRA.  The 
inspectors were then led to Mr. Aguilar’s office area where EPA conducted an inspection 
in-brief.  

 
During the in-brief, Mr. Aguilar mentioned that the facility recently obtained a 

new Environmental Consultant, Ms. Stacey Brunner after their former consultant Tim 
Londell passed away.  Mr. Aguilar also mentioned that they had a Waste Water 
Treatment Unit (WWTU) on-site and they were in the process of modifying their plating 
operations layout to accommodate new tanks. 

 
After finishing with the in-brief the EPA inspectors were escorted on a 

walkthrough of the facility.   
 
 

Inspection Walkthrough 
 
Epoxy Room 
 
 No hazardous waste violations were observed or documented in the Epoxy Room. 
 
 
Gold Room 
 

While in the Gold Room the inspectors did not observe any hazardous waste 
being stored.   No hazardous waste violations were observed or documented in this area.  
 
 
Main Plating Room 
 
 During EPA’s inspection, EPA observed two 5-gallon containers of silver waste 
near tank 62 on Industrial Plating’s main floor [Photograph 1].  Both containers were 
managed as satellite accumulation containers under RCRA. 
 

One of the 5-gallon satellite accumulation containers was marked as “Silver 
Waste,” but was not marked with any additional information including the accumulation 
start date, the generator’s address, the physical state or the hazardous properties of the 
waste in the container [Photograph 1].  The container was over half full of liquid silver 
waste and properly closed.  
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 The second 5-gallon container was opened and marked with a hazardous waste 
label but had a start accumulation date more than one-year old (January 24, 2010).  The 
container’s label also did not comply with the state of California’s hazardous waste 
marking requirements by not indicating the physical state or the hazardous properties of 
the waste on the label [Photograph 1].  
 

The inspector lifted the lid sitting on top of the container and observed that this 
open container was partially full of silver waste.   
 

             
Photograph 1: Two improperly labeled          Photograph 2: The facility consolidated  
containers.  One of the containers is               the two containers of silver waste into a  
dated 1/24/10 and opened.                         third container that is closed and marked.  
 

After EPA’s inspection, Mr. Manuel Aguilar stated that the second 5-gallon 
container of silver waste had the incorrect accumulation start date recorded on its label.  
According to the facility, the container should have been labeled January 24, 2011 
instead on January 24, 2010.   
 

Industrial Plating returned to compliance on or around April 28, 2011, after 
providing documentation that the last shipment of silver waste sent off from the facility 
took place on September 20, 2010, four months prior to the January 2011 date 
[Attachment V].     

 
Mr. Aguilar also returned to compliance by consolidating the two 5-gallon 

containers of silver waste into a third container on or around May 18, 2011.  The 
container was closed and marked in compliance with both state and federal requirements 
[Photograph 2].   
 
 
Hard Anodize Room 
 
 Industrial Plating stored only product in the Hard Anodize Room.  No hazardous 
waste violations were observed or documented in this area. 
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Polishing Dust Baghouse Area 
 
 The EPA inspectors continued on their walkthrough and observed a 55-gallon 
container of polishing dust attached to the facility’s baghouse [Photograph 3].  The 55-
gallon container was marked with a hazardous waste label.  However, the label did not 
comply with all of California’s hazardous waste labeling requirements.  
 

On the day of EPA’s inspection, the hazardous waste label did not identify the 
hazardous properties of the waste or document the proper accumulation start date of the 
waste currently inside the container.  The container was marked with the words 
“Removed Every 3 Months.”  However, the last date recorded on the label read July 1, 
2010, more than 3 months prior to EPA’s inspection.    

 
At the time of EPA’s inspection, Industrial Plating’s baghouse was generating 

hazardous waste polishing dust.   
 

        
Photograph 3: A picture of a 55-gallon          Photograph 4: Industrial Plating returns to  
drum of hazardous waste polishing dust     compliance on May 18, 2011.  
that was improperly labeled in CA.  
         

The facility returned to compliance on or around May 18, 2011, when Industrial 
Plating marked the 55-gallon hazardous waste label to include the hazardous properties 
and the recent accumulation start date of the waste on the label [Photograph 4].   

 
 

Polish and Buffing Room 
 
 After inspecting the Polishing Dust Baghouse Area, EPA inspected the Polish and 
Buffing Room.  The inspectors observed one open 5-gallon satellite accumulation 
container in the room [Photograph 5].   
 

According to the worker in the Polish and Buffing Room, the satellite 
accumulation container was emptied on a daily basis.  The open container was marked 
with a hazardous waste label but did not contain any additional information on the label.   
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Photograph 5: An open 5-gallon container       Photograph 6: The facility returned to   
of hazardous waste polishing dust. The            compliance by closing the container  
label was not properly marked.      and properly labeling the container. 
 

The inspectors informed the facility that they needed to keep the container closed 
when not in use.  The inspectors also informed Industrial Plating representatives that the 
label did not comply with state or federal marking requirements.   

 
EPA inspectors requested that Industrial Plating place a protective covering over 

the label to make it easier to inspect and to keep it clean while storing waste.  The 
inspectors also informed the facility that the words “Empty Daily” could be substituted 
for the satellite accumulation date, if this drum is truly emptied daily.    
                      

The facility returned to compliance on or around May 18, 2011, when Industrial 
Plating representatives placed a new label on the drum with a plastic protective covering 
over it [Photograph 6].  Industrial Plating also indicated the name and address of the 
generator, as well as the physical state and hazardous properties of the waste on the label. 
 
 
90-Day Hazardous Waste Storage Area 
 
 Industrial Plating’s 90-Day Hazardous Waste Storage Area (“HWSA”) was stored 
outside in the back of the facility.  During the inspection, EPA observed three 55-gallon 
blue poly-drums of hazardous waste and five 55-gallon black poly-drums of hazardous 
waste stored in the area.  The poly-drums contained copper bright dip dragout solution, 
nitric acid, paint strip, chromic acid and sulfuric acid. 
 

The eight poly-drums were closed and marked with a hazardous waste label.   
However, the containers were stored in a manner that didn’t allow adequate aisle space 
between each container [Photograph 7].   

 

A-47



 8

            
Photograph 7: Eight 55-gallon containers          Photograph 8: Industrial Plating returns   
of hazardous waste without proper aisle      to compliance by storing the eight poly- 
space.          drums with adequate aisle space. 
 

The facility returned to compliance regarding the aisle space on or around April 
28, 2011, after storing the eight poly-drums in rows with each label easily accessible for 
inspections [Photograph 8].  
 

EPA also observed that six of the eight poly-drums were in violation of the state 
of California’s labeling requirements.  Specifically, the drums were missing the 
generator’s address, the physical state or the hazardous properties on each hazardous 
waste label [Photographs 9].     
   

                 
Photograph 9: One 55-gallon container            Photograph 10: The facility returned to  
of hazardous waste without the generator’s     compliance by properly labeling each of    
address listed on the container.                          the six containers on-site. 
         
 Industrial Plating returned to compliance with California’s hazardous waste 
labeling requirements on or around May 18, 2011, by identifying and listing the 
generator’s address, the physical state and the hazardous properties of each chemical on 
the six 55-gallon containers [Photograph 10] stored in this area. 
 
 Moreover, during EPA’s walkthrough, EPA documented an open container of oily 
waste that was not properly labeled in the 90-Day Hazardous Waste Storage Area. 
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Specifically, the container was not marked with any type of label to indicate the presence 
of a hazardous waste substance [Photograph 11].  
 

 
Photograph 11: An open and unlabeled     
container of oily waste stored within        
Industrial Plating’s 90-Day Storage Area.  
 

EPA inspector Ms. Amy C. Miller recommended that Industrial Plating add 
absorbent material to the oily waste substance, place it in a closed container and label it 
as a hazardous waste prior to disposal.  
 

The facility returned to compliance on or around April 28, 2011, after adding 
absorbent to the oily waste and mixing it in with filter cake waste on-site.  Industrial 
Plating states that the waste container was properly closed, labeled and sent off for 
disposal that same day. 
 
 Moreover, EPA also observed three plastic totes of spent nickel and copper 
dragout solution on-site, that were not labeled in accordance with the State of California’s 
hazardous waste labeling requirements [Photograph 12].  Specifically, the three totes 
were missing the generator’s address, the physical state or the hazardous properties of the 
waste contained in each container.   
 

           
Photograph 12: A plastic tote of copper         Photograph 13: The facility returns to         
dragout solution without the generator’s           compliance regarding labeling of the           
address on the label.       three plastic totes.   
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Furthermore, one of the plastic totes containing spent nickel solution didn’t have 
adequate aisle space available to inspect the container [Photograph 14].      

        
Photograph 14: A tote of spent nickel         Photograph 15: Industrial Plating returns to  
without adequate aisle space to inspect       compliance by creating adequate aisle space  
the container.                    for the three plastic totes on-site. 
 

Industrial Plating returned to compliance on or around May 18, 2011, when the 
facility properly labeled the three plastic totes to include the generator’s address, physical 
state and the hazardous properties on each container [Photograph 13].  The facility also 
returned to compliance on or around April 28, 2011, when it created adequate aisle space 
for the three plastic totes on-site [Photograph 15].  

 
Furthermore, EPA Region 9 also documented one open 55-gallon poly drum 

container of Black Oxide in the 90-Day Hazardous Waste Storage Area.  Industrial 
Plating stored this poly- drum on a secondary containment pallet in the area [Photograph 
16].   

 
The label for this container did not indicate the physical state and hazardous 

property of the waste in accordance with the State of California’s labeling requirements.    
 

        
Photograph 16: EPA observed an open          Photograph 17: The opened poly-drum was 
55-gallon poly-drum of black oxide.              closed and properly labeled. 
 

The facility returned to compliance on or around April 28, 2011, when Industrial 
Plating closed and properly labeled the 55-gallon container of waste [Photograph 17].   
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Waste Water Treatment Unit 
 
 No hazardous waste violations were documented or observed in this area.  
            
 
Product Storage Area 
 
 No hazardous waste violations were documented or observed in this area.  
               
 
Records Review: 
 
Biennial Report 
 
 During the inspection, EPA requested a copy of the Industrial Plating’s 2009 
Biennial Report.  Mr. Manuel Aguilar stated that they filed the report but could not locate 
a hard copy of the report at the time.  Mr. Aguilar submitted a copy of the report to EPA 
Region 9 on April 28, 2011.   According to the Biennial Report, Industrial Plating 
submitted the report on March 1, 2010 [Attachment VI].   
  
 
Notification of Hazardous Waste Activity Form 
 
 Industrial Plating first submitted a Notification of Hazardous Waste Activity 
Form for hazardous waste activities at this location on March 4, 1986 [Attachment II].   
 
 
Potential Violations of RCRA Hazardous Waste Requirements 
 
1.   Failure to label hazardous waste containers properly, 22 CCR § 66262.34 [40 

CFR § 262.34(a)(2)and (3)]. 
 Requirements:  

As stated under 40 CFR § 262.34(a)(2) of RCRA, and in California regulation 22 
CCR § 66262.34, generators who accumulate hazardous waste on-site without a 
permit shall have the date accumulation begins clearly marked on each container 
and visible for inspection.  In addition, under 40 CFR § 262.34(a)(3) of RCRA, 
each container must also be clearly marked with the words “Hazardous Waste.” 

 
Findings: 

During the inspection, EPA observed a small opened container of oily waste in 
Industrial Plating’s 90- Day Hazardous Waste Storage Area.  The container was 
not marked with the words “Hazardous Waste” or marked to identify the material 
as a waste in accordance with RCRA.  The container also did not include a 
accumulation start date of the waste on the container.   
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The facility returned to compliance on April 28, 2011, when it placed the oily 
waste in a container that was closed and properly labeled in accordance with the 
Federal hazardous waste regulations.     
 

 
2.   Required Aisle Space, 22 CCR § 66265.35 [40 CFR § 265.35]. 
 Requirements:  

As stated under 40 CFR § 265.35 of RCRA, and in California regulation 22 CCR 
§ 66265.35, the owner or operator must maintain aisle space to allow the 
unobstructed movement or personnel, fire protection equipment, spill control 
equipment, and decontamination equipment to any area of facility operation in an 
emergency, unless aisle space is not needed for any of these purposes. 
 

Findings: 
At the time of EPA’s inspection, Industrial Plating failed to maintain the proper 
aisle space for two storage areas located in the facility’s 90-Day Hazardous Waste 
Storage Area.   
 
EPA observed eight 55-gallon containers of hazardous waste that were not stored 
in a manner that allowed for the unobstructed movement of personnel in the 
storage area.  In addition, EPA observed three totes of hazardous waste liquids in 
the 90-Day Hazardous Waste Storage Area that were not stored in a manner that 
allowed for the unobstructed movement of personnel.  
 
The facility returned to compliance regarding the eight 55-gallon drums and the 
three plastic totes on or around April 28, 2011.  

 
 
3.   Failure to close hazardous waste containers, 22 CCR § 66265.173 [40 CFR § 

265.173(a)]. 
 Requirements:  

As stated under 40 CFR § 265.173(a) of RCRA, and in California regulation 22 
CCR § 66265.173, a container holding hazardous waste must always be closed 
during storage, except when it is necessary to add or remove waste. 

 
 Findings: 

While inspecting the Main Plating Room, EPA observed a 5-gallon container of 
silver waste that was not properly closed in accordance with RCRA.  Industrial 
Plating returned to compliance on or near May 18, 2011, after consolidating 
similar waste on-site and closing the container as required by law. 
 
EPA also observed an opened 5-gallon container of polishing dust in the Polish 
and Buffing Room.  The facility returned to compliance on or around April 18, 
2011 after properly closing the container. 
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EPA also documented two open containers in Industrial Plating’s 90-Day 
Hazardous Waste Storage Area.  During the walkthrough, EPA observed and 
documented a 55-gallon drum of Black Oxide and a small blue open container of 
oily waste.   
 
The facility returned to compliance regarding these two containers on or around 
April 28, 2011.   
 

 
Areas of Concern Regarding California Only Hazardous Waste Management  
 
1.  Failure to label hazardous waste containers properly, 22 CCR § 66262.34(f)(1) – 

(3). 
 Requirements:  

As stated under California regulation 22 CCR § 66262.34(f), generators who 
accumulate hazardous waste on site without a permit or grant of interim status 
shall have the date accumulation begins clearly marked on each container and 
visible for inspection, the container must also be clearly marked with the words 
“Hazardous Waste.”  In addition, under 22 CFR § 66262.34(f)(3)(A) – (C) of the 
State regulations, each container shall also be labeled with the composition and 
physical state of the waste; statements calling into attention the particular 
hazardous properties of the waste; and the name and address of the person 
producing the waste.   

 
 Findings: 

On the day of the inspection, EPA observed two 5-gallon containers of silver 
waste in the Main Plating Room that were not properly labeled as required by 
California State law.  One of the containers was not marked with the words 
“Hazardous Waste,” or indicated the address of the facility on the label.  Both 
containers also did not specify the physical states or the hazardous properties of 
the silver waste on the containers.   
 
The facility returned to compliance on or near May 18, 2011 when it consolidated 
the silver waste into a third container and properly labeled the waste in 
accordance with California state requirements.  

 
In Industrial Plating’s Polishing Dust Baghouse Area, EPA documented one 55-
gallon container that did not comply with California’s state requirements 
regarding labeling of hazardous waste.  The label did not include the hazardous 
properties of the waste or the proper accumulation state date on the container.  
The facility wrote “Removed Every 3 Months” in the accumulation start date 
areas instead.   
 
The facility returned to compliance on or near May 18, 2011, when it properly 
labeled the container in accordance with State law.  
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EPA also observed a 5-gallon satellite accumulation container in the facility’s 
Polish and Buffing Room that was marked with the words “Hazardous Waste,” 
but did not include the physical state or the hazardous properties of the waste, the 
satellite accumulation date or the address of the generator on the label.  
 
Industrial Plating returned to compliance on or near May 18, 2011, after the 
facility marked the new label to include all the elements required by the state of 
California.  
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HAZARDOUS WASTE INSPECTION 
Generator Checklist 

 
Facility Name  Date  

Site Address  Time In  Time Out  

Owner/Operator  Phone  Misc.  
 

Type of Inspection (circle)   EPA ID #    
Routine  Re-inspection/Follow-up  Joint Inspection (State ___ or Local (CUPA) __________________________________ 
Complaint  Focused  Other ____________________ 
 
Generator Status (circle):  CESQG SQG LQG 
Inspection may involve obtaining photographs, review and copying of records, and determination of compliance with hazardous waste handling requirements. 

  

Regulation HAZARDOUS WASTE REQUIREMENTS Y N N/A COMMENTS/NOTES/DOCUMENT(S) REVIEWED 
MISSING INFORMATION/ UNRESOLVED ISSUES 

Recordkeeping/documentation  
40 CFR 
262.12 

Generator has an EPA ID number     

40 CFR 
262.11 

Hazardous waste determination made for all wastes:              
Analysis    Generator Knowledge 

    

 SQG: emergency contact information posted near 
phone 

    

 SQG: Facility personnel demonstrate 
training/awareness 

    

 Manifests/Consolidated Manifest receipts complete     
 A legible copy of manifest mailed to State     
 TSDF signed copy of manifest available w/in 35 

days of waste shipment. Exception Report submitted 
    

 Bills of Lading/receipts available     
 LDRs available and complete     
 Onsite recycling reported using UPCF     
 LQG;  Contingency Plan Complete with all 

elements 
    

40 CFR 
265.16 

LQG:  written training program     

 LQG:  have facility personnel received training 
program per written training program 

    

Container/tank management  
 Containers are in good condition      
 Containers are closed except when adding/removing     
 Empty containers are empty     
 Containers inspected weekly     
 Tanks inspected daily     
 Satellite containers at or near point of generation     
 Satellite containers under control of operator     
 Maximum of 55-gallons of waste(s) satellite area     

Accumulation Time Limits  
 Waste is accumulated not more than 90/180/270      
 Satellite wastes accumulated for less than 1 year 

(AZ and CA) 
    

 Empty containers managed within one year     
 Universal waste accumulated less than one year     
 Used oil filters offsite within 180 (1 year if <1 ton)     
 Pb-acid batteries offsite within 180 (1 yr. if < 1 ton)     

Labeling/Marking  
 Containers are properly labeled     
 Satellite containers have 2nd ASD marked once full     
 Excluded recyclable materials marked properly     
 Universal waste container properly labeled     
 Used oil filters marked "drained used oil filters"     
 Date written on spent lead-acid batteries     
 "Used Oil" marked on all used oil tanks/containers     
 Tank marked with “haz waste” , contents, start date     
 Empty containers marked with date emptied     
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GENERATOR INSPECTION OBSERVATIONS PAGE 

 
Facility Name  ID #  Date  

 

Waste generation 

Wastestream/waste code Monthly Quantity Transporter/disposition Wastestream/waste code Monthly Quantity Transporter/disposition 

      

      

      

      

      

 

Accumulation Areas 

 Satellite 

_________________________________ 

_________________________________ 

 90/180/270 days 

______________________________________ 

__________________________________ 

  Other 

_________________________________ 

 

Onsite Recycling 

Wastestream Monthly Quantity Exemption/Exclusion/Use/Reuse Wastestream Monthly Quantity Exemption/Exclusion/Use/Reuse 

      

      

 

 

Inspection Notes: 

________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________    
________________________________________________________________________     
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City of Los Angeles

DOJ, EPA, State Water Board, 
Regional Water Board, Santa 
Monica Baykeeper, & South LA 
Communities negotiated 2004 
Consent Decree with the City of  
LA to address sewer overflows & 
odors.

10/23/2014

 Largest sewage collection system in the U.S.
 4 million people
 600 mi2 service area (LA & municipalities under contract with 

LA)
 >6,700 mi sewers
 48 pump stations, drop structures, siphons, & odor treatment 

facilities 

 400 MGD to 4 WWTPs & water reclamation plants
 1894 Hyperion Plant began operations discharging raw sewage
 1925 began screening sewage
 1950 built secondary treatment
 1980s-1990s rebuilt secondary treatment

10/23/2014

City of Los Angeles
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City of Los Angeles History

 Feb-May 1998 rainy El Nino season: 99 sanitary 
sewer overflows (SSOs) released 44 MG 

 Sept 1998 Regional Board order (CDO) required 
construction of interceptor & relief sewers

 Nov 1998 Baykeeper sued for SSOs

 Jan 2001 EPA & State sued for SSOs & permit 
violations at 2 WWTPs, including odor nuisances
 lawsuit was consolidated with Baykeeper's

 Jul 2001 community groups from South LA 
(Intervenors) sued for similar violations

10/23/2014

City of Los Angeles 
Consent Decree (CD)

Oct 2004 CD 
 $2B injunctive relief
 $8.5M supplemental environmental projects (SEPs)
 $1.6M civil penalty split with CA

10/23/2014
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City of Los Angeles 
CD Work Requirements

 Sewer maintenance
 Sewer cleaning 

 Chemical root control 

 Sewer condition assessment 
(CCTV)

 Fats, oils, & grease (FOG) 
control

 Sewer capacity assurance

 Sewer rehabilitation & 
replacement: at least 488 mi Photo source: City of  LA

10/23/2014

City of Los Angeles
Other CD Requirements

 Odor control: advisory board, 
carbon scrubbers, air treatment 
facilities
 Later CD modifications included 

independent, technical odor expert & 
community liaison

 Various reports

 SEPs
 Required to spend $8.5M

 Constructed wetlands

 Captured & treated urban runoff

Photo source: City of  LA

10/23/2014
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City of Los Angeles

10/23/2014
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INTRODUCTION 
 
The State Water Resources Control Board (State Water Board) and the Regional Water Quality 
Control Boards (Regional Water Boards) (together “Water Boards”) have primary responsibility 
for the coordination and control of water quality in California.  In the Porter-Cologne Water 
Quality Control Act (Porter-Cologne), the Legislature declared that the “state must be prepared 
to exercise its full power and jurisdiction to protect the quality of the waters in the state from 
degradation....”  (Wat. Code, § 13000).  Porter-Cologne grants the Water Boards the authority to 
implement and enforce the water quality laws, regulations, policies, and plans to protect the 
groundwater and surface waters of the State.  Timely and consistent enforcement of these laws 
is critical to the success of the water quality program and to ensure that the people of the State 
have clean water.  The goal of this Water Quality Enforcement Policy (Policy) is to protect and 
enhance the quality of the waters of the State by defining an enforcement process that 
addresses water quality problems in the most efficient, effective, and consistent manner.  In 
adopting this Policy, the State Water Board intends to provide guidance that will enable Water 
Board staff to expend its limited resources in ways that openly address the greatest needs, 
deter harmful conduct, protect the public, and achieve maximum water quality benefits.  Toward 
that end, it is the intent of the State Water Board that the Regional Water Boards’ decisions be 
consistent with this Policy. 
 
A good enforcement program relies on well-developed compliance monitoring systems 
designed to identify and correct violations, help establish an enforcement presence, collect 
evidence needed to support enforcement actions where there are identified violations, and help 
target and rank enforcement priorities.  Compliance with regulations is critical to protecting 
public health and the environment, and it is the preference of the State Water Board that the 
most effective and timely methods be used to assure that the regulated community stays in 
compliance.  Tools such as providing assistance, training, guidance, and incentives are 
commonly used by the Water Boards and work very well in many situations.  There is a point, 
however, at which this cooperative approach should make way for a more forceful approach. 
 
This Policy addresses the enforcement component (i.e. actions that take place in response to a 
violation) of the Water Boards’ regulatory framework, which is an equally critical element of a 
successful regulatory program.  Without a strong enforcement program to back up the 
cooperative approach, the entire regulatory framework would be in jeopardy.  Enforcement is a 
critical ingredient in creating the deterrence needed to encourage the regulated community to 
anticipate, identify, and correct violations.  Appropriate penalties and other consequences for 
violations offer some assurance of equity between those who choose to comply with 
requirements and those who violate them.  It also improves public confidence when government 
is ready, willing, and able to back up its requirements with action. 
 
In furtherance of the water quality regulatory goals of the Water Boards, this Policy: 
 

• Establishes a process for ranking enforcement priorities based on the actual or potential 
impact to the beneficial uses or the regulatory program and for using progressive levels 
of enforcement, as necessary, to achieve compliance; 

 
• Establishes an administrative civil liability assessment methodology to create a fair and 

consistent statewide approach to liability assessment; 
 

• Recognizes the use of alternatives to the assessment of civil liabilities, such as 
supplemental environmental projects, compliance projects, and enhanced compliance 
actions, but requires standards for the approval of such alternatives to ensure they 
provide the expected benefits; 
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• Identifies circumstances in which the State Water Board will take action, even though the 

Regional Water Boards have primary jurisdiction; 
 

• Addresses the eligibility requirements for small communities to qualify for carrying out 
compliance projects, in lieu of paying mandatory minimum penalties pursuant to 
California Water Code section 13385; 

 
• Emphasizes the recording of enforcement data and the communication of enforcement 

information to the public and the regulated community; and 
 

• Establishes annual enforcement reporting and planning requirements for the Water 
Boards. 

 
The State's water quality requirements are not solely the purview of the Water Boards and their 
staffs.  Other agencies, such as, the California Department of Fish and Game have the ability to 
enforce certain water quality provisions in state law.  State law also allows members of the 
public to bring enforcement matters to the attention of the Water Boards and authorizes 
aggrieved persons to petition the State Water Board to review most actions or failures to act of 
the Regional Water Boards.  In addition, state and federal statutes provide for public 
participation in the issuance of orders, policies, and water quality control plans.  Finally, the 
federal Clean Water Act (CWA) authorizes citizens to bring suit against dischargers for certain 
types of CWA violations.   
 

I. 
FAIR, FIRM, AND CONSISTENT ENFORCEMENT 

 
It is the policy of the State Water Board that the Water Boards shall strive to be fair, firm, and 
consistent in taking enforcement actions throughout the State, while recognizing the unique 
facts of each case. 
 
A. Standard and Enforceable Orders 
 
The Water Board orders shall be consistent except as appropriate for the specific circumstances 
related to the discharge and to accommodate differences in applicable water quality control 
plans.  
 
B. Determining Compliance 
 
The Water Boards shall implement a consistent and valid approach to determine compliance 
with enforceable orders. 
 
C. Suitable Enforcement 
 
The Water Boards’ enforcement actions shall be suitable for each type of violation, providing 
consistent treatment for violations that are similar in nature and have similar water quality 
impacts.  Where necessary, enforcement actions shall also ensure a timely return to 
compliance. 
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D. Environmental Justice 
 
The Water Boards shall promote enforcement of all health and environmental statutes within 
their jurisdictions in a manner that ensures the fair treatment of people of all races, cultures, and 
income levels, including minority and low-income populations in the state. 
 
Specifically, the Water Boards shall pursue enforcement that is consistent with the goals 
identified in Cal-EPA’s Intra-Agency Environmental Justice Strategy, August 2004 
(http://www.calepa.ca.gov/EnvJustice/Documents/2004/Strategy/Final.pdf) as follows: 
 

• Ensure meaningful public participation in enforcement matters; 
 

• Integrate environmental justice considerations into the enforcement of environmental 
laws, regulations, and policies; 

 
• Improve data collection and availability of violation and enforcement information for 

communities of color and low-income populations; and, 
 

• Ensure effective cross-media coordination and accountability in addressing 
environmental justice issues. 

 
E. Facilities Serving Small Communities 
 
The State Water Board has a comprehensive strategy for facilities serving small and/or 
disadvantaged communities that extends beyond enforcement and will revise that strategy as 
necessary to address the unique compliance challenges faced by these communities (see State 
Water Resources Control Board Resolution No. 2008-0048).  Consistent with this strategy, 
reference in this Section E. to small communities is intended to denote both small and 
disadvantaged small communities. 
 
Publicly owned treatment works (POTWs) and sewage collection systems that serve small 
communities must comply with water quality protection laws.  The State Water Board 
recognizes that complying with environmental laws and regulations will require higher per capita 
expenditures in small communities than in large communities.  When water quality violations 
occur, traditional enforcement practices used by the Water Boards may result in significant 
costs to these communities and their residents, thereby limiting their ability to achieve 
compliance without suffering disproportionate hardships.  
 
In recognition of these factors, informal enforcement or compliance assistance will be the first 
steps taken to return a facility serving a small community to compliance, unless the Water Board 
finds that extenuating circumstances apply.  Informal enforcement is covered in Appendix A.  
Compliance assistance activities are based on a commitment on the part of the entity to achieve 
compliance and shall be offered in lieu of enforcement when an opportunity exists to correct the 
violations.  Compliance activities that serve to bring a facility into compliance include, but are 
not limited to: 
 

• Education of the discharger and its employees regarding their permit, order, 
monitoring/reporting program, or any applicable regulatory requirements; 
 

• Working with the discharger to seek solutions to resolve violations or eliminate the 
causes of violations; and, 
 

• Assistance in identifying available funding and resources to implement measures to 
achieve compliance. 
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Further, the Water Boards recognize that timely initiation of progressive enforcement is 
important for a noncompliant facility serving a small community.  When enforcement is taken 
before a large liability accumulates, there is greater likelihood the facility serving the small 
community will be able to address the liability and return to compliance within its financial 
capabilities. 
 

II. 
ENFORCEMENT PRIORITIES FOR DISCRETIONARY  

ENFORCEMENT ACTIONS 
 
It is the policy of the State Water Board that every violation results in the appropriate 
enforcement response consistent with the priority of the violation established in accordance with 
this Policy.  The Water Boards shall rank violations and then prioritize cases for formal 
discretionary enforcement action to ensure the most efficient and effective use of available 
resources. 
 
A. Ranking Violations 
 
The first step in enforcement ranking is determining the relative significance of each violation. 
The following criteria will be used by the Water Boards to identify and classify significant 
violations in order to help establish priorities for enforcement efforts. 
 
11..    CCllaassss  II  PPrriioorriittyy  VViioollaattiioonnss  
 
Class I priority violations are those violations that pose an immediate and substantial threat to 
water quality and that have the potential to cause significant detrimental impacts to human 
health or the environment.  Violations involving recalcitrant parties who deliberately avoid 
compliance with water quality regulations and orders are also considered class I priority 
violations because they pose a serious threat to the integrity of the Water Boards’ regulatory 
programs.  
 
Class I priority violations include, but are not limited to, the following:   

 
a. Significant measured or calculated violations with lasting effects on water quality 

objectives or criteria in the receiving waters; 
 
b. Violations that result in significant lasting impacts to existing beneficial uses of 

waters of the State; 
 
c. Violations that result in significant harm to, or the destruction of, fish or wildlife; 
 
d. Violations that present an imminent danger to public health; 
 
e. Unauthorized discharges that pose a significant threat to water quality; 
 
f. Falsification of information submitted to the Water Boards or intentional withholding 

of information required by applicable laws, regulations, or enforceable orders;  
 

g. Violation of a prior enforcement action-- such as a cleanup and abatement order or 
cease and desist order--that results in an unauthorized discharge of waste or 
pollutants to water of the State; and 
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h. Knowing and willful failure to comply with monitoring requirements as required by 
applicable laws, regulations, or enforceable orders because of knowledge that 
monitoring results will reveal violations. 

 
2.  CCllaassss  IIII  VViioollaattiioonnss 
 
Class II violations are those violations that pose a moderate, indirect, or cumulative threat to 
water quality and, therefore, have the potential to cause detrimental impacts on human health 
and the environment.  Negligent or inadvertent noncompliance with water quality regulations 
that has the potential for causing or allowing the continuation of an unauthorized discharge or 
obscuring past violations is also a class II violation. 
 
Class II violations include, but are not limited to, the following:   
 

a. Unauthorized discharges that pose a moderate or cumulative threat to water quality;  
 
b. Violations of acute or chronic toxicity requirements where the discharge may 

adversely affect fish or wildlife; 
 
c. Violations that present a substantial threat to public health; 

 
d. Negligent or inadvertent failure to substantially comply with monitoring requirements 

as required by applicable laws, regulations, or enforceable orders, such as not taking 
all the samples required; 
 

e. Negligent or inadvertent failure to submit information as required by applicable laws, 
regulations, or an enforceable order where that information is necessary to confirm 
past compliance or to prevent or curtail an unauthorized discharge;  
 

f. Violations of compliance schedule dates (e.g., schedule dates for starting 
construction, completing construction, or attaining final compliance) by 30 days or 
more from the compliance date specified in an enforceable order;  

 
g. Failure to pay fees, penalties, or liabilities within 120 days of the due date, unless the 

discharger has pending a timely petition pursuant to California Water Code section 
13320 for review of the fee, penalty, or liability, or a timely request for an alternative 
payment schedule, filed with the Regional Water Board; 
 

h. Violations of prior enforcement actions that do not result in an unauthorized 
discharge of waste or pollutants to waters of the State;  

 
i. Significant measured or calculated violations of water quality objectives or 

promulgated water quality criteria in the receiving waters; and 
 
j. Violations that result in significant demonstrated impacts on existing beneficial uses 

of waters of the State. 
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33..    CCllaassss  IIIIII  VViioollaattiioonnss  
 

Class III violations are those violations that pose only a minor threat to water quality and 
have little or no known potential for causing a detrimental impact on human health and the 
environment.  Class III violations include statutorily required liability for late reporting when 
such late filings do not result in causing an unauthorized discharge or allowing one to 
continue.  Class III violations should only include violations by dischargers who are first time 
or infrequent violators and are not part of a pattern of chronic violations. 
 
Class III violations are all violations that are not class I priority or class II violations. Those 
include, but are not limited to, the following: 
 

a. Unauthorized discharges that pose a low threat to water quality; 
 
b. Negligent or inadvertent late submission of information required by applicable laws, 

regulations, or enforceable orders; 
 

c. Failure to pay fees, penalties, or liabilities within 30 days of the due date, unless the 
discharger has pending a timely petition pursuant to California Water Code section 
13320 for review of the fee, penalty or liability; or a timely request for an alternative 
payment schedule, filed with the Regional Water Board; 

 
d. Any “minor violation” as determined pursuant to California Water Code section 13399 

et seq. (see Appendix A. C.1a); 
 
e. Negligent or inadvertent failure to comply with monitoring requirements when 

conducting monitoring as required by applicable laws, regulations, or enforceable 
orders, such as using an incorrect testing method; 

 
f. Less significant (as compared to class II violations) measured or calculated violations 

of water quality objectives or promulgated water quality criteria in the receiving 
waters; and 

 
g. Violations that result in less significant (as compared to class II violations) 

demonstrated impacts to existing beneficial uses of waters of the State. 
 
B. Enforcement Priorities for Individual Entities 
 
The second step in enforcement ranking involves examining the enforcement records of specific 
entities based on the significance and severity of their violations, as well as other factors 
identified below.  Regional Water Board senior staff and management, with support from the 
State Water Board Office of Enforcement, shall meet on a regular basis, no less than bi-
monthly, and identify their highest priority enforcement cases.  To the greatest extent possible, 
Regional Water Board shall target entities with class I priority violations for formal enforcement 
action. 
 
In determining the importance of addressing the violations of a given entity, the following criteria 
should be used: 
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1. Class of the entity’s violations; 
 

2. History of the entity 
 

a. Whether the violations have continued over an unreasonably long period after 
being brought to the entity’s attention and are reoccurring; 

 
b. Whether the entity has a history of chronic noncompliance; 

 
c. Compliance history of the entity and good-faith efforts to eliminate 

noncompliance; 
 
3. Evidence of, or threat of, pollution or nuisance caused by violations; 
 
4. The magnitude or impacts of the violations; 

 
5. Case-by-case factors that may mitigate a violation; 

 
6. Impact or threat to high priority watersheds or water bodies (e.g., due to the 

vulnerability of an existing beneficial use or an existing state of impairment); 
 

7. Potential to abate effects of the violations; 
 

8. Strength of evidence in the record to support the enforcement action; and 
 

9. Availability of resources for enforcement. 
 
C. Automated Violation Priorities 
 
It is the goal of the State Water Board to develop data algorithms to assign the relative priority of 
individual violations consistent with this Policy by January 1, 2012.  This automated system 
should simplify the ranking of violations and facilitate prioritization of cases for enforcement.  
 
D. Setting Statewide and Regional Priorities 
 
On an annual basis, the State Water Board will propose statewide enforcement priorities.  
These priorities may be based on types of violations, individual regulatory programs, particular 
watersheds, or any other combined aspect of the regulatory framework in which an increased 
enforcement presence is required.  These priorities will be documented in an annual 
enforcement report and reevaluated each year.   
 
As part of the State Water Board’s annual enforcement prioritization process, each Regional 
Water Board will identify and reevaluate its own regional priorities on an annual basis.  This will 
also be included in a regional annual enforcement report. 
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E. Mandatory Enforcement Actions 
 
In addition to these criteria for discretionary enforcement, the Water Boards will continue to 
address mandatory enforcement obligations imposed by the law (e.g. Wat. Code § 13385, 
subds.(h) and (i)).  As detailed in Section VII, these mandatory actions should be taken within 
18 months of the time that the violations qualify for the assessment of mandatory minimum 
penalties. 
 

III. 
ENFORCEMENT ACTIONS 

 
The Water Boards have a variety of enforcement tools to use in response to noncompliance by 
dischargers.  With certain specified exceptions California Water Code section 13360, 
subdivision (a) prohibits the State Water Board or Regional Water Board from specifying the 
design, location, type of construction, or particular manner in which compliance may be had with 
a particular requirement.  For every enforcement action taken, the discharger’s return to 
compliance should be tracked in the Water Board’s enforcement database.  See Appendix A for 
additional information. 
 

IV. 
STATE WATER BOARD ENFORCEMENT ACTION 

 
The Regional Water Boards have primary responsibility for matters directly affecting the quality 
of waters within their region.  The State Water Board has oversight authority in such matters 
and may, from time to time, take enforcement action in lieu of the Regional Water Board as 
follows: 
 

• In response to petitions alleging inaction or ineffective enforcement action by a Regional 
Water Board; 
 

• To enforce statewide or multi-regional general permits; 
 

• To address violations by the same discharger in more than one region; 
 
• Where the Regional Water Board’s lead prosecutor has requested that the State Water 

Board take over the enforcement action; 
 

• Where a Regional Water Board is unable to take an enforcement action because of 
quorum problems, conflicts of interest, or other administrative circumstances;  
 

• Where a Regional Water Board has not investigated or initiated an enforcement action 
for a class I priority violation in a manner consistent with this  Policy; and 
 

• Actions where the Executive Director has determined that enforcement by the State 
Water Board is necessary and appropriate. 

 
Where the State Water Board decides to pursue such enforcement, the Office of Enforcement 
will coordinate investigation of the violations and preparation of the enforcement action with the 
staff of the affected Regional Water Board to ensure that the State Water Board will not 
duplicate efforts of the Regional Water Board.  Except under unusual circumstances, the 
Regional Water Board enforcement staff will have the opportunity to participate and assist in 
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any investigation and the Office of Enforcement will seek input from the Regional Water Board 
enforcement staff in the development of any resulting enforcement action.  Such action may be 
brought before the State Water Board or the Regional Water Board, as may be deemed 
appropriate for the particular action.  The decision as to where to bring the enforcement action 
will be discussed with the affected Regional Water Board enforcement staff.  Enforcement 
actions requiring compliance monitoring or long-term regulatory follow-up will generally be 
brought before the appropriate Regional Water Board. 
 

V. 
COORDINATION WITH OTHER  

REGULATORY AGENCIES 
 
A. Hazardous Waste Facilities 
 
At hazardous waste facilities where the Regional Water Board is the lead agency for corrective 
action oversight, the Regional Water Board shall consult with Department of Toxics Substance 
Control (DTSC) to ensure, among other things, that corrective action is at least equivalent to the 
requirements of the Federal Resource, Conservation, and Recovery Act (RCRA). 
 
B. Oil Spills 
 
The Water Boards will consult and cooperate with the Office of Spill Prevention and Response 
at the Department of Fish and Game (OSPR) for any oil spill involving waters under the 
jurisdiction of OSPR. 
 
C. General 

 
The Water Boards will work cooperatively with other local, state, regional, and federal agencies 
when violations, for which the agency itself is not responsible, occur on lands owned or 
managed by the agency.  Where appropriate, the Water Boards will also coordinate 
enforcement actions with other agencies that have concurrent enforcement authority. 
 

VI. 
MONETARY ASSESSMENTS IN  

ADMINISTRATIVE CIVIL LIABILITY (ACL) ACTIONS 
 
A. Penalty Calculation Methodology 
 
As a general matter, where, as in the California Water Code, a civil penalty structure has been 
devised to address environmental violations, civil penalties do not depend on proof of actual 
damages to the environment.  Courts in reviewing similar environmental protection statutes 
have held that a plaintiff need not prove a loss before recovering a penalty; instead, the 
defendant must demonstrate that the penalty should be less than the statutory maximum.  In 
certain cases, a strong argument can be made that consideration of the statutory factors can 
support the statutory maximum as an appropriate penalty for water quality violations, in the 
absence of any other mitigating evidence.  Moreover, as discussed below, the Porter-Cologne 
Act requires that certain civil liabilities be set at a level that accounts for any "economic benefit 
or savings" violators gained through their violations.  (Wat. Code, § 13385, subd. (e).)  
Economic benefit or savings is a factor to be considered in determining the amount of other civil 
liabilities.  (Wat. Code, § 13327.)  The Water Boards have powerful liability provisions at their 
disposal which the Legislature and the public expect them to fairly and consistently implement 
for maximum enforcement impact to address, correct, and deter water quality violations.  
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While it is a goal of this Policy to establish broad consistency in the Water Boards’ approach to 
enforcement, the Policy recognizes that, with respect to liability determinations, each Regional 
Water Board, and each specific case, is somewhat unique.  The goal of this section is to provide 
a consistent approach and analysis of factors to determine administrative civil liability.  Where 
violations are standard and routine, a consistent outcome can be reasonably expected using 
this Policy.  In more complex matters, however, the need to assess all of the applicable factors 
in liability determinations may yield different outcomes in cases that may have many similar 
facts.  
 
Liabilities imposed by the Water Boards are an important part of the Water Boards’ enforcement 
authority.  Accordingly, any assessment of administrative civil liability, whether negotiated 
pursuant to a settlement agreement or imposed after an administrative adjudication, should: 
 

• Be assessed in a fair and consistent manner; 
 

• Fully eliminate any economic advantage obtained from noncompliance;1 
 

• Fully eliminate any unfair competitive advantage obtained from noncompliance; 
 

• Bear a reasonable relationship to the gravity of the violation and the harm to beneficial 
uses or regulatory program resulting from the violation; 
 

• Deter the specific person(s) identified in the ACL from committing further violations; and 
 

• Deter similarly situated person(s) in the regulated community from committing the same 
or similar violations. 

 
The liability calculation process set forth in this chapter provides the decision-maker with a 
methodology for arriving at a liability amount consistent with these objectives.  This process is 
applicable to determining administratively-adjudicated assessments as well as those obtained 
through settlement.  In reviewing a petition challenging the use of this methodology by a 
Regional Water Board, the State Water Board will generally defer to the decisions made by the 
Regional Water Boards in calculating the liability amount unless it is demonstrated that the 
Regional Water Board made a clear factual mistake or error of law, or that it abused its 
discretion. 
 
The following provisions apply to all discretionary administrative civil liabilities (ACLs). 
Mandatory Minimum Penalties (MMPs) required pursuant to California Water Code section 
13385, subdivisions (h) and (i), are discussed in Chapter VII. 
 
General Approach 
 
A brief summary of each step is provided immediately below.  A more complete discussion of 
each step is presented later in this section. 
 

Step 1. Potential for Harm for Discharge Violations – Calculate Potential for Harm 
considering:  (1) the potential for harm to beneficial uses; (2) the degree of 
toxicity of the discharge; and (3) the discharge’s susceptibility to cleanup or 
abatement. 

                                            
1  When liability is imposed under California Water Code § 13385, Water Boards are statutorily obligated 
to recover, at a minimum, all economic benefit to the violator as a result of the violation.  

A-75



 

Page 11 

 
Step 2. Per Gallon and Per Day Assessments for Discharge Violations – For discharges 

resulting in violations, use Table 1 and/or Table 2 to determine Per Gallon and/or 
Per Day Assessments.  Depending on the particular language of the ACL statute 
being used, either or both tables may be used.  Multiply these factors by per 
gallon and/or per day amounts as described below.  Where allowed by code, 
both amounts should be determined and added together.  This becomes the 
initial amount of the ACL for the discharge violations. 

 
Step 3. Per Day Assessments for non-Discharge Violations – For non-discharge 

violations, use Table 3 to determine per day assessments.  Multiply these factors 
by the per day amount as described below.  Where allowed by the California 
Water Code, amounts for these violations should be added to amounts (if any) 
for discharge violations from Step 2, above.  This becomes the initial amount of 
the ACL for the non-discharge violations. 

 
Step 4. Adjustment Factors – Adjust the initial amounts for each violation by factors 

addressing the violator’s conduct, multiple instances of the same violation, and 
multiple day violations. 

 
Step 5. Total Base Liability Amount – Add the adjusted amounts for each violation from 

Step 4. 
 

Thereafter, the Total Base Liability amount may be adjusted, based on consideration of the 
following: 
 
Step 6. Ability to Pay and Ability to Continue in Business – If the ACL exceeds these 

amounts, it may be adjusted downward provided express findings are made to 
justify this. 

 
Step 7. Other Factors as Justice May Require – Determine if there are additional factors 

that should be considered that would justify an increase or a reduction in the 
Total Base Liability amount.  These factors must be documented in the ACL 
Complaint.  One of these factors is the staff costs of investigating the violations 
and issuing the ACL.  The staff costs should be added to the amount of the ACL. 

 
Step 8. Economic Benefit – The economic benefit of the violations must be determined 

based on the best available information, and the amount of the ACL should 
exceed this amount.  (Note that the Economic Benefit is a statutory minimum for 
ACLs issued pursuant to California Water Code section 13385.) 

 
Step 9. Maximum and Minimum Liability Amounts - Determine the statutory maximum 

and minimum amounts of the ACL, if any.  Adjust the ACL to ensure it is within 
these limits. 

 
Step 10. Final Liability Amount – The final liability amount will be assessed after 

consideration of the above factors.  The final liability amount and significant 
considerations regarding the liability amount must be discussed in the ACL 
Complaint and in any order imposing liability. 

 
STEP 1 - Potential for Harm for Discharge Violations 
 
Calculating this factor is the initial step for discharge violations.  Begin by determining the actual 
or threatened impact to beneficial uses caused by the violation using a three-factor scoring 
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system to quantify:  (1) the potential for harm to beneficial uses; (2) the degree of toxicity of the 
discharge; and (3) the discharge’s susceptibility to cleanup or abatement for each violation or 
group of violations.   
 

Factor 1: Harm or Potential Harm to Beneficial Uses 
 
The evaluation of the potential harm to beneficial uses factor considers the harm that may 
result from exposure to the pollutants or contaminants in the illegal discharge, in light of the 
statutory factors of the nature, circumstances, extent and gravity of the violation or 
violations.  The score evaluates direct or indirect harm or potential for harm from the 
violation.  A score between 0 and 5 is assigned based on a determination of whether the 
harm or potential for harm is negligible (0), minor (1), below moderate (2), moderate (3), 
above moderate (4), or major (5). 
 

0 = Negligible - no actual or potential harm to beneficial uses. 
 
1 = Minor - low threat to beneficial uses (i.e., no observed impacts but potential impacts 

to beneficial uses with no appreciable harm). 
 
2 = Below moderate – less than moderate threat to beneficial uses (i.e., impacts are 

observed or reasonably expected, harm to beneficial uses is minor). 
 
3 = Moderate - moderate threat to beneficial uses (i.e., impacts are observed or 

reasonably expected and impacts to beneficial uses are moderate and likely to 
attenuate without appreciable acute or chronic effects). 

 
4 = Above moderate – more than moderate threat to beneficial uses (i.e., impacts are 

observed or likely substantial, temporary restrictions on beneficial uses (e.g., less 
than 5 days), and human or ecological health concerns). 

 
5 = Major - high threat to beneficial uses (i.e., significant impacts to aquatic life or human 

health, long term restrictions on beneficial uses (e.g., more than five days), high 
potential for chronic effects to human or ecological health). 

 
 
Factor 2:  The Physical, Chemical, Biological or Thermal Characteristics of the 
Discharge 
 
The characteristics of this discharge factor are scored based on the physical, chemical, 
biological, and/or thermal nature of the discharge, waste, fill, or material involved in the 
violation or violations.  A score between 0 and 4 is assigned based on a determination of the 
risk or threat of the discharged material, as outlined below.  For purposes of this Policy, 
“potential receptors” are those identified considering human, environmental and ecosystem 
health exposure pathways. 
 

0 = Discharged material poses a negligible risk or threat to potential receptors (i.e., the 
chemical and/or physical characteristics of the discharged material are benign and 
will not impact potential receptors). 

 
1 = Discharged material poses only minor risk or threat to potential receptors (i.e., the 

chemical and/or physical characteristics of the discharged material are relatively 
benign or are not likely to harm potential receptors). 
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2 = Discharged material poses a moderate risk or threat to potential receptors (i.e., the 
chemical and/or physical characteristics of the discharged material  have some level 
of toxicity or pose a moderate level of concern regarding receptor protection). 

 
3 = Discharged material poses an above-moderate risk or a direct threat to potential 

receptors (i.e., the chemical and/or physical characteristics of the discharged 
material exceed known risk factors and /or there is substantial concern regarding 
receptor protection). 

 
4 = Discharged material poses a significant risk or threat to potential receptors (i.e., the 

chemical and/or physical characteristics of the discharged material far exceed risk 
factors or receptor harm is considered imminent). 

 
Factor 3: Susceptibility to Cleanup or Abatement 
 
A score of 0 is assigned for this factor if 50% or more of the discharge is susceptible to 
cleanup or abatement.  A score of 1 is assigned for this factor if less than 50% of the 
discharge is susceptible to cleanup or abatement.  This factor is evaluated regardless of 
whether the discharge was actually cleaned up or abated by the violator. 
  
Final Score – “Potential for Harm” 
 
The scores for the factors are then added to provide a Potential for Harm score for each 
violation or group of violations.  The total score is used in the “Potential for Harm” axis for 
the Penalty Factor in Tables 1 and 2.  The maximum score is 10 and the minimum score is 
0.  

 
STEP 2 - Assessments for Discharge Violations 

 
For violations of NPDES permit effluent limitations, the base liability should be established by 
calculating the mandatory penalty required under Water Code section 13385(h) and (i).  The 
mandatory penalty should be adjusted upward where the facts and circumstances of the 
violation warrant a higher liability. 
 
This step addresses per gallon and per day assessments for discharge violations.  Generally, it 
is intended that effluent limit violations be addressed on a per day basis only.  Where deemed 
appropriate, such as for a large scale spill or release, both per gallon and per day assessments 
may be considered. 
 
Per Gallon Assessments for Discharge Violations 
 
Where there is a discharge, the Water Boards shall determine an initial liability amount on a per 
gallon basis using on the Potential for Harm score and the extent of Deviation from Requirement 
of the violation.  These factors will be used in Table 1 below to determine a Per Gallon Factor 
for the discharge.  Except for certain high-volume discharges discussed below, the per gallon 
assessment would then be the Per Gallon Factor multiplied by the number of gallons subject to 
penalty multiplied by the maximum per gallon penalty amount allowed under the California 
Water Code. 
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TABLE 1 - Per Gallon Factor for Discharges  

 
Potential for Harm  

Deviation 
from 
Requirement  

1 2 3 4 5 6 7 8 9 10 

Minor 
       0.005   0.007   0.009   0.011   0.060   0.080     0.100     0.250     0.300  

     
0.350  

Moderate 
       0.007   0.010   0.013   0.016   0.100   0.150     0.200     0.400     0.500  

     
0.600  

Major 
       0.010   0.015   0.020   0.025   0.150   0.220     0.310     0.600     0.800  

     
1.000  

 
 
The Deviation from Requirement reflects the extent to which the violation deviates from the 
specific requirement (effluent limitation, prohibition, monitoring requirement, construction 
deadline, etc.) that was violated.  The categories for Deviation from Requirement in Table 1 
are defined as follows: 
 
Minor – The intended effectiveness of the requirement remains generally intact (e.g., while the 

requirement was not met, there is general intent by the discharger to follow the 
requirement). 

 
Moderate – The intended effectiveness of the requirement has been partially compromised 

(e.g., the requirement was not met, and the effectiveness of the requirement is only 
partially achieved. 

 
Major – The requirement has been rendered ineffective (e.g., discharger disregards the 

requirement, and/or the requirement is rendered ineffective in its essential functions).   
 
For requirements with more than one part, the Water Boards shall consider the extent of the 
violation in terms of its adverse impact on the effectiveness of the most significant requirement. 
 
High Volume Discharges 
 
The Water Boards shall apply the above per gallon factor to the maximum per gallon amounts 
allowed under statute for the violations involved.  Since the volume of sewage spills and 
releases of stormwater from construction sites and municipalities can be very large for sewage 
spills and releases of municipal stormwater or stormwater from construction sites, a maximum 
amount of $2.00 per gallon should be used with the above factor to determine the per gallon 
amount for sewage spills and stormwater.  Similarly, for releases of recycled water that has 
been treated for reuse, a maximum amount of $1.00 per gallon should be used with the above 
factor.  Where reducing these maximum amounts results in an inappropriately small penalty, 
such as dry weather discharges or small volume discharges that impact beneficial uses, a 
higher amount, up to the maximum per gallon amount, may be used. 
 
Per Day Assessments for Discharge Violations 
 
Where there is a discharge, the Water Boards shall determine an initial liability factor per day 
based on the Potential for Harm score and the extent of Deviation from Requirement of the 
violation.  These factors will be used in Table 2, below, to determine a Per Day Factor for the 
violation.  The per day assessment would then be the Per Day Factor multiplied by the 
maximum per day amount allowed under the California Water Code.  Generally, it is intended 
that effluent limit violations be addressed on a per day basis.  Where deemed appropriate, such 
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as for a large scale spill or release, it is intended that Table 2 be used in conjunction with Table 
1, so that both per gallon and per day amounts be considered under Water Code section 13385.  
Where there is a violation of the permit not related to a discharge incident, Step 3/Table 3 below 
should be used instead. 
 

TABLE 2 - Per Day Factor for Discharges  

 

Potential for Harm 

Deviation 
from  
Requirement 

1 2 3 4 5 6 7 8 9 10 

Minor        0.005   0.007   0.009   0.011   0.060   0.080     0.100     0.250     0.300     0.350  
Moderate        0.007   0.010   0.013   0.016   0.100   0.150     0.200     0.400     0.500     0.600  
Major        0.010   0.015   0.020   0.025   0.150   0.220     0.310     0.600     0.800     1.000  
 
 
The categories for Deviation from Requirement in Table 2 are defined as follows: 
 
Minor – The intended effectiveness of the requirement remains generally intact (e.g., while the 

requirement was not met, there is general intent by the discharger to follow the 
requirement).  

 
Moderate – The intended effectiveness of the requirement has been partially compromised 

(e.g., the requirement was not met, and the effectiveness of the requirement is only 
partially achieved). 

 
Major – The requirement has been rendered ineffective (e.g., discharger disregards the 

requirement, and/or the requirement is rendered ineffective in its essential functions). 
 
For requirements with more than one part, the Water Boards shall consider the extent of the 
violation in terms of the adverse impact on the effectiveness of the most significant requirement. 
 
The Water Boards shall apply the above per day factor to the maximum per day amounts 
allowed under statute for the violations involved.  Where allowed by code, both the per gallon 
and the per day amounts should be determined and added together.  This becomes the initial 
amount of the ACL for the discharge violations. 
 
STEP 3 - Per Day Assessments for Non-Discharge Violations 
 
The Water Boards shall calculate an initial liability factor for each non-discharge violation, 
considering Potential for Harm and the extent of deviation from applicable requirements.  These 
violations include, but are not limited to, the failure to conduct routine monitoring and reporting, 
the failure to provide required information, and the failure to prepare required plans.  While 
these violations may not directly or immediately impact beneficial uses, they harm or undermine 
the regulatory program.  The Water Boards shall use the matrix set forth below to determine the 
initial liability factor for each violation.  The per day assessment would then be the Per Day 
Factor multiplied by the maximum per day amount allowed under the California Water Code.  
For multiple day violations, please refer to the Adjustment Factors in Step 4, below. 
 
Table 3 shall be used to determine the initial penalty factor for a violation.  The Water Boards 
should select a penalty factor from the range provided in the matrix cell that corresponds to the 
appropriate Potential for Harm and the Deviation from Requirement categories.  The numbers in 
parenthesis in each cell of the matrix are the midpoints of the range. 
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TABLE 3 - Per Day Factor  

 Potential for Harm 
Deviation from Requirement Minor Moderate Major 

0.1 0.2 0.3 
(0.15)                                                                                                                                     (0.25) (0.35) 

Minor 

0.2 0.3 0.4 
0.2 0.3 0.4 

(0.25) (0.35) (0.55) 
Moderate 

0.3 0.4 0.7 
0.3 0.4 0.7 

(0.35) (0.55) (0.85) 
Major 

0.4 0.7 1 
 
The categories for Potential for Harm in Table 3 are: 
 
Minor – The characteristics of the violation present a minor threat to beneficial uses, and/or the 

circumstances of the violation indicate a minor potential for harm. 
 
Moderate – The characteristics of the violation present a substantial threat to beneficial uses, 

and/or the circumstances of the violation indicate a substantial potential for harm.  Most 
incidents would be considered to present a moderate potential for harm. 

 
Major –The characteristics of the violation present a particularly egregious threat to beneficial 

uses, and/or the circumstances of the violation indicate a very high potential for harm.  
Additionally, non-discharge violations involving particularly sensitive habitats should be 
considered major. 

 
The categories for Deviation from Requirement in Table 3 are: 
 
Minor – The intended effectiveness of the requirement remains generally intact (e.g., while the 

requirement was not met, there is general intent by the discharger to follow the 
requirement).  

 
Moderate – The intended effectiveness of the requirement has been partially compromised 

(e.g., the requirement was not met, and the effectiveness of the requirement is only 
partially achieved). 

 
Major – The requirement has been rendered ineffective (e.g., discharger disregards the 

requirement, and/or the requirement is rendered ineffective in its essential functions). 
 
For requirements with more than one part, the Water Boards shall consider the extent of the 
violation in terms of the adverse impact on the effectiveness of the most significant requirement. 
 
For any given requirement, the Deviation from Requirements may vary.  For example, if a facility 
does not have a required response plan or has not submitted a required monitoring report, the 
deviation would be major.  If a facility has a prepared a required plan or submitted the required 
monitoring report, but significant elements are omitted or missing, the deviation would be 
moderate.  If a facility has a required plan or submitted the required monitoring report with only 
minor elements missing, the deviation would be minor. 
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STEP 4 – Adjustment Factors 
 
Violator’s Conduct Factors 

 
There are three additional factors that should be considered for modification of the amount of 
the initial liability:  the violator’s culpability, the violator’s efforts to cleanup or cooperate with 
regulatory authorities after the violation, and the violator’s compliance history.  Not all factors will 
apply in every liability assessment. 
 

TABLE 4 – Violator’s Conduct Factors 

Factor Adjustment 

Culpability Discharger’s degree of culpability regarding the violation.  
Higher liabilities should result from intentional or negligent 
violations than for accidental, non-negligent violations.  A 
first step is to identify any performance standards (or, in 
their absence, prevailing industry practices) in the context 
of the violation.  The test is what a reasonable and prudent 
person would have done or not done under similar 
circumstances. 
Adjustment should result in a multiplier between 0.5 to 1.5, 
with the lower multiplier for accidental incidents, and higher 
multiplier for intentional or negligent behavior. 

Cleanup and 
Cooperation  

Extent to which the discharger voluntarily cooperated in 
returning to compliance and correcting environmental 
damage, including any voluntary cleanup efforts 
undertaken.  Adjustment should result in a multiplier 
between 0.75 to 1.5, with the lower multiplier where there is 
a high degree of cleanup and cooperation, and higher 
multiplier where this is absent. 

History of Violations  Prior history of violations.  Where there is a history of 
repeat violations, a minimum multiplier of 1.1 should be 
used to reflect this. 

 
After each of the above factors is considered for the violations involved, the applicable factor 
should be multiplied by the proposed amount for each violation to determine the revised amount 
for that violation. 
 
Multiple Violations Resulting From the Same Incident 
 
By statute, certain situations that involve multiple violations are treated as a single violation per 
day, such as a single operational upset that leads to simultaneous violations of more than one 
pollutant parameter.  (Water Code § 13385, sub. (f)(1).)  For situations not addressed by 
statute, a single base liability amount can also be assessed for multiple violations at the 
discretion of the Water Boards, under the following circumstances: 
 

a. The facility has violated the same requirement at one or more locations within the 
facility; 

 
b. A single operational upset where violations occur on multiple days; 

 
c. The violation continues for more than one day;  
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d. When violations are not independent of one another or are not substantially 

distinguishable.  For such violations, the Water Boards may consider the extent of 
the violation in terms of the most egregious violation;  

 
e. A single act may violate multiple requirements, and therefore constitute multiple 

violations.  For example, a construction dewatering discharge to a dewatering basin 
located on a gravel bar next to stream may violate a requirement that mandates the 
use of best management practices (BMPs) for sediment and turbidity control, a 
requirement prohibiting the discharge of soil silt or other organic matter to waters of 
the State, and a requirement that temporary sedimentation basins be located at least 
100 feet from a stream channel.  Such an act would constitute three distinct 
violations that may be addressed with a single base liability amount. 

 
If the violations do not fit the above categories, each instance of the same violation shall be 
calculated as a separate violation. 
 
Except where statutorily required, multiple violations shall not be grouped and considered as a 
single base liability amount when those multiple violations each result in a distinguishable 
economic benefit to the violator. 
 
Multiple Day Violations 
 
For violations that are assessed a civil liability on a per day basis, the initial liability amount 
should be assessed for each day up to thirty (30) days.  For violations that last more than thirty 
(30) days, the daily assessment can be less than the calculated daily assessment, provided that 
it is no less than the per day economic benefit, if any, resulting from the violation.  For these 
cases, the Water Board must make express findings that the violation:  
 

a. Is not causing daily detrimental impacts to the environment or the regulatory 
program; 

 
b. Results in no economic benefit from the illegal conduct that can be measured on a 

daily basis; or, 
 

c. Occurred without the knowledge or control of the violator, who therefore did not take 
action to mitigate or eliminate the violation. 

 
If one of the above findings is made, an alternate approach to penalty calculation for multiple 
day violations may be used.  In these cases, the liability shall not be less than an amount that is 
calculated based on an assessment of the initial Total Base Liability Amount for the first day of 
the violation, plus an assessment for each five day period of violation until the 30th day, plus an 
assessment for each thirty (30) days of violation.  For example, a violation lasting sixty-two (62) 
days would accrue a total of 8 day’s worth of violations, based on a per day assessment for day 
1, 5, 10, 15, 20, 25,  30, and 60.  Similarly, a violation lasting ninety-nine (99) days would accrue 
a total of 9 day’s worth of violations, based on a per day assessment for day 1, 5, 10, 15, 20, 25, 
30, 60, and 90. 
 
STEP 5 – Determination of Total Base Liability Amount 
 
The Total Base Liability Amount will be determined by adding the amounts above for each 
violation, though this may be adjusted for multiple day violations as noted above.  Depending on 
the statute controlling the liability assessment for a violation, the liability can be assessed as 
either a per day penalty, a per gallon penalty, or both. 
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STEP 6 – Ability to Pay and Ability to Continue in Business 
 
If the Water Boards have sufficient financial information necessary to assess the violator’s ability 
to pay the Total Base Liability Amount or to assess the effect of the Total Base Liability Amount 
on the violators ability to continue in business, the Total Base Liability Amount may be adjusted 
to address the ability to pay or to continue in business. 
 
The ability of a discharger to pay an ACL is determined by its revenues and assets.  In most 
cases, it is in the public interest for the discharger to continue in business and bring its 
operations into compliance.  If there is strong evidence that an ACL would result in widespread 
hardship to the service population or undue hardship to the discharger, the amount of the 
assessment may be reduced on the grounds of ability to pay.  For a violation addressed 
pursuant to California Water Code section 13385, the adjustment for ability to pay and ability to 
continue in business can not reduce the liability to less than the economic benefit amount. 
 
If staff anticipates that the discharger’s ability to pay or ability to continue in business will be a 
contested issue in the proceeding, staff should conduct a simple preliminary asset search prior 
to issuing the ACL complaint.  Staff should submit a summary of the results (typically as a 
finding in the Complaint or as part of staff’s initial transmittal of evidence to the discharger), in 
order to put some evidence about these factors into the record for the proceeding and to give 
the discharger an opportunity to submit additional financial evidence if it chooses.  If staff does 
not put any financial evidence into the record initially and the discharger later contests the issue, 
staff may then either choose to rebut any financial evidence submitted by the discharger, or 
submit some financial evidence and provide an opportunity for the discharger to submit its own 
rebuttal evidence.  In some cases, this may necessitate a continuance of the proceeding to 
provide the discharger with a reasonable opportunity to rebut the staff’s evidence. As a general 
practice, in order to maintain the transparency and legitimacy of the Water Boards’ enforcement 
programs, any financial evidence that the discharger chooses to submit in an enforcement 
proceeding will generally be treated as a public record. 
 
STEP 7 – Other Factors As Justice May Require 
 
If the Water Board believes that the amount determined using the above factors is 
inappropriate, the amount may be adjusted under the provision for “other factors as justice may 
require,” but only if express finding are made to justify this.  Examples of circumstances 
warranting an adjustment under this step are: 

 
a. The discharger has provided, or Water Board staff has identified, other pertinent 

information not previously considered that indicates a higher or lower amount is 
justified. 
 

b. A consideration of issues of environmental justice indicates that the amount would 
have a disproportionate impact on a particular disadvantaged group.  
 

c. The calculated amount is entirely disproportionate to assessments for similar 
conduct made in the recent past using the same Enforcement Policy. 

 
Costs of Investigation and Enforcement Adjustment 
 
The costs of investigation and enforcement are “other factors as justice may require”, and 
should be added to the liability amount.  These costs may include the cost of investigating the 
violation, preparing the enforcement action, participating in settlement negotiations, and putting 
on a hearing, including any expert witness expenses.  Such costs are the total costs incurred by 
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the Water Boards enforcement or prosecution staff, including legal costs that are reasonably 
attributable to the enforcement action.  Costs include the total financial impact on the staff of the 
Water Board, not just wages, and should include benefits and other indirect overhead costs. 
 
STEP 8 – Economic Benefit 

 
The Economic Benefit Amount shall be estimated for every violation.  Economic benefit is any 
savings or monetary gain derived from the act or omission that constitutes the violation.  In 
cases where the violation occurred because the discharger postponed improvements to a 
treatment system, failed to implement adequate control measures (such as BMPs), or did not 
take other measures needed to prevent the violations, the economic benefit may be substantial.  
Economic benefit should be calculated as follows: 
 

a. Determine those actions required to comply with a permit or order of the Water 
Boards, an enforcement order, or an approved facility plan, or that were necessary in 
the exercise of reasonable care, to prevent a violation of the Water Code.  Needed 
actions may have been such things as capital improvements to the discharger’s 
treatment system, implementation of adequate BMPs, or the introduction of 
procedures to improve management of the treatment system. 

 
b. Determine when and/or how often these actions should have been taken as specified 

in the order or approved facility plan, or as necessary to exercise reasonable care, in 
order to prevent the violation. 

 
c. Estimate the type and cost of these actions.  There are two types of costs that should 

be considered; delayed costs and avoided costs.  Delayed costs include 
expenditures that should have been made sooner (e.g., for capital improvements 
such as plant upgrades and collection system improvements, training, development 
of procedures and practices) but that the discharger is still obligated to perform.  
Avoided costs include expenditures for equipment or services that the discharger 
should have incurred to avoid the incident of noncompliance, but that are no longer 
required.  Avoided costs also include ongoing costs such as needed additional 
staffing from the time determined under step “b” to the present, treatment or disposal 
costs for waste that cannot be cleaned up, and the cost of effective erosion control 
measures that were not implemented as required. 

 
d. Calculate the present value of the economic benefit.  The economic benefit is equal 

to the present value of the avoided costs plus the “interest” on delayed costs.  This 
calculation reflects the fact that the discharger has had the use of the money that 
should have been used to avoid the instance of noncompliance.  This calculation 
should be done using the USEPA’s BEN 2computer program (the most recent 

                                            
2  USEPA developed the BEN model to calculate the economic benefit a violator derives from delaying 
and/or avoiding compliance with environmental statutes.  Funds not spent on environmental compliance 
are available for other profit-making activities or, alternatively, a defendant avoids the costs associated 
with obtaining additional funds for environmental compliance.  BEN calculates the economic benefits 
gained from delaying and avoiding required environmental expenditures such as capital investments, 
one-time non-depreciable expenditures, and annual operation and maintenance costs.   

BEN uses standard financial cash flow and net present value analysis techniques based on generally 
accepted financial principles.  First, BEN calculates the costs of complying on time and of complying late 
adjusted for inflation and tax deductibility.  To compare the on time and delayed compliance costs in a 
common measure, BEN calculates the present value of both streams of costs, or “cash flows,” as of the 
date of initial noncompliance.  BEN derives these values by discounting the annual cash flows at an 
(Continued) 
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version is accessible at 
http://www.waterboards.ca.gov/plnspols/docs/wqplans/benmanual.pdf) unless the 
Water Board determines, or the discharger demonstrates to the satisfaction of the 
Water Board, that, based on case-specific factors, an alternate method is more 
appropriate for a particular situation.  However, in more complex cases, such as 
where the economic benefit may include revenues from continuing production when 
equipment used to treat discharges should have been shut down for repair or 
replacement, the total economic benefit should be determined by experts available 
from the Office of Research Planning and Performance or outside experts retained 
by the enforcement staff. 

 
e. Determine whether the discharger has gained any other economic benefits.  These 

may include income from continuing production when equipment used to treat 
discharges should have been shut down for repair or replacement. 

 
The Water Boards should not adjust the economic benefit for expenditures by the discharger to 
abate the effects of the unauthorized conduct or discharge, or the costs to come into or return to 
compliance.  In fact, the costs of abatement may be a factor that demonstrates the economic 
extent of the harm from the violation and, therefore, may be a factor in upwardly adjusting any 
monetary liability as a benefit from noncompliance.  The discharger’s conduct relating to 
abatement is appropriately considered under “cleanup and cooperation” liability factor. 

The Economic Benefit Amount should be compared to the adjusted Total Base Liability Amount.  
The adjusted Total Base Liability Amount shall be at least 10 percent higher than the Economic 
Benefit Amount so that liabilities are not construed as the cost of doing business and that the 
assessed liability provides a meaningful deterrent to future violations. 
 
STEP 9 – Maximum and Minimum Liability Amounts 
 
For all violations, the statute sets a maximum liability amount that may be assessed for each 
violation.  For some violations, the statute also requires the assessment of a liability at no less 
than a specified amount.  The maximum and minimum amounts for each violation must be 
determined for comparison to the amounts being proposed, and shall be described in any ACL 
complaint and in any order imposing liability.  Where the amount proposed for a particular 
violation exceeds to statutory maximum, the amount must be reduced to that maximum.  
Similarly, the minimum statutory amount may require raising the amount being proposed unless 
there is a specific provision that allows assessment below the minimum.  In such cases, the 
reasons for assigning a liability amount below this minimum must be documented in the 
resolution adopting the ACL. 
 
STEP 10 – Final Liability Amount 
 
The final liability amount consists of the added amounts for each violation, with any allowed 
adjustments, provided the amounts are within the statutory minimum and maximum amounts.   
 
The administrative record must reflect how the Water Board arrived at the final liability amount.  
In particular, where adjustments are made to the initial amount proposed in the ACL complaint, 
the record should clearly reflect the Water Board’s considerations, as the staff report or 
complaint may not reflect those considerations, or for any adjustments that are made at hearing 

______________________________ 
average of the cost of capital throughout this time period.  BEN can then subtract the delayed-case 
present value from the on-time-case present value to determine the initial economic benefit as of the 
noncompliance date.  Finally, BEN compounds this initial economic benefit forward to the penalty 
payment date at the same cost of capital to determine the final economic benefit of noncompliance. 
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that are different from those recommended in the ACL complaint or that further support the final 
liability amount in the administrative civil liability order. 
 
B. Settlement Considerations 
 
The liabilities resulting from the above methodology are for adoption by the Water Boards after 
formal administrative proceedings.  The calculated liabilities may be adjusted as a result of 
settlement negotiations with a violator.  It is not the goal of the Enforcement Policy to address 
the full range of considerations that should be entertained as part of a settlement.  It is 
appropriate to adjust the administrative civil liabilities calculated pursuant to the methodology in 
consideration of hearing and/or litigation risks including: equitable factors, mitigating 
circumstances, evidentiary issues, or other weaknesses in the enforcement action that the 
prosecution reasonably believes may adversely affect the team’s ability to obtain the calculated 
liability from the administrative hearing body.  Ordinarily, these factors will not be fully known 
until after the issuance of an administrative civil liability complaint or through pre-filing 
settlement negotiations with an alleged violator.  These factors shall be generally identified in 
any settlement of an administrative civil liability that seeks approval by a Water Board or its 
designated representative. 
 
Factors that should not affect the amount of the calculated civil liability sought from a violator in 
settlement include, but are not limited to, the following: 
 

1. A general desire to avoid hearing or minimize enforcement costs; 
 

2. A belief that members of a Water Board will not support a proposed liability before that 
Water Board has considered the specific merits of the enforcement case or a similar 
case; 

 
3. A desire to avoid controversial matters; 

 
4. The fact that the initiation of the enforcement action is not as timely as it might have 

been under ideal circumstances (timeliness of the action as it affects the ability to 
present evidence or other timeliness considerations are properly considered); or 

 
5. The fact that a water body affected by the violation is already polluted or impaired. 

 
Except as specifically addressed in this Policy, nothing in this Policy is intended to limit the use 
of Government Code 11415.60 
 
C. Other Administrative Civil Liability Settlement Components 
 
In addition to a reduction of administrative civil liabilities, a settlement can result in the 
permanent suspension of a portion of the liability in exchange for the performance of a 
Supplemental Environmental Project (see the State Water Board’s Water Quality Control Policy 
on Supplemental Environmental Projects) or an Enhanced Compliance Action (see Section IX). 
 
As far as the scope of the settlement is involved, the settlement resolves only the claims that 
are made or could have been made based on the specific facts alleged in the ACL complaint.  A 
settlement shall never include the release of any unknown claims or a waiver of rights under 
Civil Code section 1542. 
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VII. 
MANDATORY MINIMUM PENALTIES  

FOR NPDES VIOLATIONS 
 
Mandatory penalty provisions are required by California Water Code section 13385, 
subdivisions (h) and (i) for specified violations of NPDES permits.  For violations that are subject 
to mandatory minimum penalties, the Water Boards must assess an ACL for the mandatory 
minimum penalty or for a greater amount.  California Water Code section 13385(h) requires that 
a mandatory minimum penalty of $3,000 be assessed by the Regional Water Boards for each 
serious violation.  A serious violation is any waste discharge that exceeds the effluent limitation 
for a Group I pollutant by 40 percent or more, or a Group II pollutant by 20 percent or more (see 
Appendices C and D), or a failure to file certain discharge monitoring reports for a complete 
period of 30 days (Wat. Code §§ 13385, subd. (h)(2), 13385.1.).  Section VII.D. of this Policy 
addresses special circumstances related to discharge monitoring reports.  Section VII.E. of this 
Policy addresses situations where the effluent limitation for a pollutant is less than or equal to 
the quantitation limit. 
 
California Water Code section 13385(i) requires that a mandatory minimum penalty of $3,000 
be assessed by the Regional Water Boards for each non-serious violation, not counting the first 
three violations.  A non-serious violation occurs if the discharger does any one of the following 
four or more times in any period of 180 days:  
 

(a) violates a WDR effluent limitation;  
(b) fails to file a report of waste discharge pursuant to California Water Code section 

13260;   
(c) files an incomplete report of waste discharge pursuant to California Water Code 

section 13260; or  
(d) violates a whole effluent toxicity effluent limitation where the WDRs do not contain 

pollutant-specific effluent limitations for any toxic pollutants.   
 
A. Timeframe for Issuance of Mandatory Minimum Penalties (MMPs) 
 
The intent of these provisions of the California Water Code is to assist in bringing the State’s 
permitted facilities into compliance with WDRs.  The Water Boards should issue MMPs within 
eighteen months of the time that the violations qualify as mandatory minimum penalty violations.  
The Water Boards shall expedite MMP issuance if (a) the discharger qualifies as a small 
community with financial hardship, or (b) the total proposed mandatory penalty amount is 
$30,000 or more.  Where the NPDES Permit is being revoked or rescinded because the 
discharger will no longer be discharging under that permit, the Water Boards should ensure that 
all outstanding MMPs for that discharger are issued prior to termination of its permit to 
discharge. 
 
B. MMPs for Small Communities 
 
Except as provided below, the Water Boards do not have discretion in assessing MMPs and 
must initiate enforcement against all entities that accrue a violation. However, California Water 
Code section 13385, subdivision (k), provides an alternative to assessing MMPs against a 
POTW that serves a small community.  Under this alternative, the Regional Water Boards may 
allow the POTW to spend an amount equivalent to the MMP toward a compliance project that is 
designed to correct the violation. 
 
A POTW serving a small community is a POTW serving a community that has a financial 
hardship and that: 
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1. Has a population of 10,000 or fewer people or 
 
2. Lies completely within one or more rural counties. 3 

 
A POTW serving incorporated areas completely within one or more rural counties is considered 
a POTW serving a small community.   
 
“Financial hardship” means that the community served by the POTW meets one of the following 
criteria: 
 

• Median household income4 for the community is less than 80 percent of the California 
median household income; 

 
• The community has an unemployment rate5 of 10 percent or greater; or 

 
• Twenty percent of the population is below the poverty level.6   

 
“Median household income,” “unemployment rate,” and “poverty level” of the population served 
by the POTW are based on the most recent U.S. Census block group7 data or a local survey 
approved by the Regional Water Board in consultation with the State Water Board. 
 
“Rural county” means a county classified by the Economic Research Service, United States 
Department of Agriculture (ERS, USDA) with a rural-urban continuum code of four through nine.  
The table below identifies qualified rural counties at the time this Policy was adopted.  The list of 
qualified rural counties may change depending on reclassification by ERS, USDA.  Consult the 
classification by ERS, USDA in effect at the time the enforcement action is taken.  
 
 

                                            
3  The determination of the size of population served by the POTW and “rural county” status shall be 
made as of the time the penalty is assessed, not as of the time the underlying violations occurred. 
4  Median household income 
The median income divides the income distribution into two equal groups, one having incomes above the 
median and the other having incomes below the median. 
5  Unemployed 
All civilians, 16 years and older, are classified as unemployed if they (1) were neither "at work" nor "with a 
job but not at work" during the reference week, (2) were actively looking for work during the last 4 weeks, 
and (3) were available to accept a job.  Also included as unemployed are civilians who (1) did not work at 
all during the reference week, (2) were waiting to be called back to a job from which they had been laid 
off, and (3) were available for work except for temporary illness. 
6  Poverty 
Following the Office of Management and Budget's Directive 14, the Census Bureau uses a set of income 
thresholds that vary by family size and composition to detect who is poor. If the total income for a family 
or unrelated individual falls below the relevant poverty threshold, then the family or unrelated individual is 
classified as being "below the poverty level." 
7  Block group 
A subdivision of a census tract (or, prior to 2000, a block numbering area). A block group is the smallest 
geographic unit for which the Census Bureau tabulates sample data.  A block group consists of all the 
blocks within a census tract beginning with the same number. Example: block group 3 consists of all 
blocks within a 2000 census tract numbering from 3000 to 3999. In 1990, block group 3 consisted of all 
blocks numbered from 301 to 399Z. 
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Qualified Rural Counties 
Alpine Inyo Nevada 
Amador Lake Plumas 
Calaveras Lassen Sierra 
Colusa Mariposa Siskiyou 
Del Norte Mendocino Tehama 
Glenn Modoc Trinity 
Humboldt Mono Tuolumne 
Based on 2003 USDA Rural-Urban Continuum Codes for California 
 
For purposes of California Water Code section 13385, subdivision (k)(2), the Regional Water 
Boards are hereby delegated the authority to determine whether a POTW, that depends 
primarily on residential fees (e.g., connection fees, monthly service fees) to fund its wastewater 
treatment facility (operations, maintenance, and capital improvements), is serving a small 
community, in accordance with the requirements set forth in this Policy. 
 
The State Water Board will continue to make the determination of whether a POTW, that does 
not depend primarily on residential fees to fund its wastewater treatment facility, is serving a 
small community for purposes of California Water Code section 13385 (k)(2). 
 
If a POTW believes that the U.S. Census data do not accurately represent the population 
served by the POTW or that additional factors such as low population density in its service area 
should be considered, the POTW may present an alternative justification to the State or 
Regional Water Board for designation as a “POTW serving a small community.”  The 
justification must include a map of service area boundaries, a list of properties, the number of 
households, the number of people actually served by the POTW, and any additional information 
requested by the State or Regional Water Board.  The Regional Water Board shall consult with 
the State Water Board when making a determination based upon these additional, site-specific 
considerations.  
 
C. Single Operational Upset 
 
In accordance with California Water Code section 13385, subdivision (f)(2), for the purposes of 
MMPs only, a single operational upset that leads to simultaneous violations of one or more 
pollutant parameters over multiple days shall be treated as a single violation.  The Regional 
Water Board shall apply the following US EPA Guidance in determining if a single operational 
upset occurred: “Issuance of Guidance Interpreting Single Operational Upset” Memorandum 
from the Associate Enforcement Counsel, Water Division, U.S.EPA, September 27, 1989 
(excerpted below). 
 
US EPA defines “single operational upset” as “an exceptional incident which causes 
simultaneous, unintentional, unknowing (not the result of a knowing act or omission), temporary 
noncompliance with more than one CWA effluent discharge pollutant parameter.  Single 
operational upset does not include… noncompliance to the extent caused by improperly 
designed or inadequate treatment facilities”.  The US EPA Guidance further defines an 
“exceptional” incident as a “non-routine malfunctioning of an otherwise generally compliant 
facility.”  Single operational upsets include such things as an upset caused by a sudden violent 
storm, some other exceptional event, or a bursting tank.  A single upset may result in violations 
of multiple pollutant parameters.  The discharger has the burden of demonstrating that the 
violations were caused by a single operational upset.  A finding that a single operational upset 
has occurred is not a defense to liability, but may affect the number of violations. 
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D. Defining a “Discharge Monitoring Report” in Special Circumstances Under 
California Water Code 13385.1  

 
Section 13385.1(a)(1) states “for the purposes of subdivision (h) of section 13385, a �serious 
violation’ also means a failure to file a discharge monitoring report required pursuant to section 
13383 for each complete period of 30 days following the deadline for submitting the report, if the 
report is designed to ensure compliance with limitations contained in waste discharge 
requirements that contain effluent limitations.” 
 
The legislative history of section 13385.1 indicates that the Legislature enacted the statute 
primarily to ensure better reporting by dischargers who might otherwise avoid penalties for 
violations of their NPDES permits by failing to submit monitoring reports that could disclose 
permit violations. 
 
Because penalties under section 13385.1 are assessed for each complete period of thirty days 
following the deadline for submitting a report, penalties may potentially accrue for an indefinite 
time period.  Dischargers who fail to conduct their required monitoring cannot go back and 
recreate and submit the data for a prior monitoring period.  In such a case, an MMP for a 
missing report will continue to be assessed and reassessed for each 30 day period following the 
deadline for submission until an Administrative Civil Liability Complaint for MMPs is issued.  
This Policy is designed to assist dischargers by stopping the accrual of penalties for late or 
missing reports under the special circumstances described below.  Nevertheless, under these 
circumstances, the discharger has the burden of submitting the required documentation 
pursuant to this Policy. 
 
The following subsections provide additional guidance on the definition of a “discharge 
monitoring report,” for the purposes of subdivision (a) of section 13385.1 only, in situations 
where: (1) there was a discharge to waters of the United States, but the discharger failed to 
conduct any monitoring during that monitoring period, or (2) there was no discharge to waters of 
the United States during the relevant monitoring period.  
 

1.  Defining a “Discharge Monitoring Report” Where There Is a Discharge to Waters of 
the United States and the Discharger Fails to Conduct Any Monitoring During the 
Monitoring Period 
 
For purposes of section 13385.1, in circumstances where a discharge to waters of the United 
States did occur, but where the discharger failed to conduct any monitoring during the relevant 
monitoring period, a “discharge monitoring report” shall include a written statement to the 
Regional Water Board, signed under penalty of perjury in accordance with 40 CFR 122.41(k) 
and 40 CFR 122.22(a)(1), stating: 
 

a. That no monitoring was conducted during the relevant monitoring period;  
 
b. The reason(s) the required monitoring was not conducted; and 
 
c. If the written statement is submitted after the deadline for submitting the 

discharge monitoring report, the reason(s) the required discharge 
monitoring report was not submitted to the Regional Water Board by the 
requisite deadline. 

 
Upon the request of the Regional Water Board, the discharger may be required to support the 
written statement with additional explanation or evidence.  Requiring a discharger to state 
under penalty of perjury that it did not conduct monitoring for the required period ensures that 
the discharger is not conducting monitoring and withholding data indicating there are effluent 
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limitation violations.  This approach may not be used if the discharger did conduct monitoring 
during the monitoring period that it is required to report to the Regional Water Board because 
the results of that monitoring, even if incomplete, must be submitted to the Regional Water 
Board.  This approach is consistent with the original legislative purpose of section 13385.1. 
 
The written statement shall be treated as a “discharge monitoring report” for purposes of 
section 13385.1(a).  MMPs for late or missing discharge monitoring reports assessed for each 
30 day period will cease accruing upon the date the written statement is received by the 
Regional Water Board.  While the submission of the written statement provides a cut-off date 
for MMPs assessed under 13385.1, the Regional Water Board may impose additional 
discretionary administrative civil liabilities pursuant to section 13385(a)(3).   
 
2.  Defining a “Discharge Monitoring Report” Where There Is No Discharge to Waters of 
the United States 
 
Some waste discharge requirements or associated monitoring and reporting programs for 
episodic or periodic discharges require the submission of either a discharge monitoring report, 
if there were discharges during the relevant monitoring period, or a report documenting that no 
discharge occurred, if there were no discharges.   
 
A report whose submittal is required to document that no discharge to waters of the United 
States occurred during the relevant monitoring period is not a “discharge monitoring report” for 
purposes of section 13385.1(a).  Under these circumstances, that report would not ensure 
compliance with limitations contained in waste discharge requirements that contain effluent 
limitations, and therefore, the late submittal of such a report would be subject to discretionary 
civil liabilities, but would not be subject to MMPs.  
 
As a matter of practice, however, if such a report has not been received, the Regional Water 
Board may presume that there were discharges during the relevant monitoring period and 
should consider imposing MMPs for the failure to timely submit a discharge monitoring report.  
The Regional Water Board shall not take final action to impose the MMP if the discharger 
submits a written statement to the Regional Water Board, signed under penalty of perjury in 
accordance with 40 CFR 122.41(k) and 40 CFR 122.22(a)(1), stating:  
 

a. That there were no discharges to waters of the United States during the relevant 
monitoring period; and 

 
b. The reason(s) the required report was not submitted to the Regional Water Board 

by the deadline.   
 
Upon the request of the Regional Water Board, the discharger may be required to support the 
written statement with additional explanation or evidence.  Requiring a discharger to state 
under penalty of perjury that it did not discharge during the relevant monitoring period ensures 
that a discharger is not discharging and conducting monitoring and then withholding data 
indicating there are effluent limitation violations. 
 
If such a statement is submitted, discretionary administrative civil liabilities, which the 
Regional Water Boards may assess under section 13385(a)(3), will cease upon the date the 
written statement is received by the Regional Water Board.   

 

A-92



 

Page 28 

E. Defining a “Serious Violation” in Situations Where the Effluent Limitation Is 
Less Than or Equal to the Quantitation Limit  

 
1.  For discharges of pollutants subject to the State Water Board’s “Policy for Implementation of 
Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California,” or the 
“California Ocean Plan”, where the effluent limitation for a pollutant is lower than the applicable 
Minimum Level, any discharge that: (1) equals or exceeds the Minimum Level; and (2) exceeds 
the effluent limitation by 40 percent or more for a Group 1 pollutant or by 20 percent or more for 
a Group 2 pollutant, is a serious violation for the purposes of California Water Code section 
13385(h)(2).   
 
2.  For discharges of pollutants that are not subject to the State Water Board’s “Policy for 
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of 
California,” or the California Ocean Plan (e.g., pollutants that are not addressed by the 
applicable plan) where the effluent limitation for a pollutant is lower than the quantitation limit 
specified or authorized in the applicable waste discharge requirements or monitoring 
requirements, any discharge that:  (1) equals or exceeds the quantitation limit; and (2) exceeds 
the effluent limitation by 40 percent or more for a Group 1 pollutant or by 20 percent or more for 
a Group 2 pollutant, is a serious violation for the purposes of California Water Code section 
13385(h)(2). 
 

VIII. 
COMPLIANCE PROJECTS (CPs) 

 
A Compliance Project (CP) is a project designed to address problems related to the violation 
and bring the discharger back into compliance in a timely manner.  CPs shall only be 
considered where they are expressly authorized by statute.  At the time of the development of 
this Policy, CPs are expressly authorized by statute only in connection with MMPs for small 
communities with a financial hardship.  (Wat. Code, § 13385, subd. (k).)  Unless expressly 
authorized by future legislation, CPs may not be considered in connection with other ACLs.  
Absent such statutory authorization, if the underlying problem that caused the violations 
addressed in the ACL has not been corrected, the appropriate manner for compelling 
compliance is through an enforcement order with injunctive terms such as a Cleanup and 
Abatement Order (CAO), Cease and Desist Order (CDO), or Time Schedule Order (TSO). 
 
It is the policy of the State Water Board that the following conditions shall apply to CPs 
authorized under California Water Code section 13385, subdivision (k): 
 

1. The amount of the penalty that is suspended shall not exceed the cost necessary to 
complete the CP; 

 
2. The discharger must spend an amount of money on the CP that is equal to or greater 

than the amount of the penalty that is suspended.  Grant funds may be used only for the 
portion of the cost of the CP that exceeds the amount of the penalty to be suspended; 

 
3. Where implementation of the CP began prior to the assessment of an MMP, all or a 

portion of the penalty may be suspended under these conditions:  
 

a. The cost of the CP yet to be expended is equal to or greater than the penalty 
that is suspended;  

 
b. The problem causing the underlying violations will be corrected by the project;  
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c. The underlying violations occurred during, or prior to the initiation of, project 
implementation;  

 
d. The completion date of the project is specified by an enforcement order (a 

CDO, CAO, TSO, or ACL Order) adopted at or before the time the penalty is 
assessed; and  

 
e. The deadline for completion of the project is within 5 years of the date of the 

assessment of the MMP. 
 
4. CPs may include, but are not limited to:  
 

a. Constructing new facilities;  
 
b. Upgrading or repairing existing facilities; 
 
c. Conducting water quality investigations or monitoring;  
 
d. Operating a cleanup system;  
 
e. Adding staff;  
 
f. Providing training; 
 
g. Conducting studies; and  
 
h. Developing operation, maintenance, or monitoring procedures. 

 
5. CPs shall be designed to bring the discharger back into compliance in a five-year period 

and to prevent future noncompliance. 
 
6. A CP is a project that the discharger is otherwise obligated to perform, independent of 

the ACL. 
 
7. CPs must have clearly identified project goals, costs, milestones, and completion dates 

and these must be specified in an enforceable order (ACL Order, CDO, CAO, or TSO). 
 
8. CPs that will last longer than one year must have quarterly reporting requirements. 
 
9. Upon completion of a CP, the discharger must submit a final report declaring such 

completion and detailing fund expenditures and goals achieved. 
 

10. If the discharger completes the CP to the satisfaction of the Water Board by the 
specified date, the suspended penalty amount is dismissed.   

 
11. If the CP is not completed to the satisfaction of the Water Board on the specified date 

the amount suspended becomes due and payable to the State Water Pollution Cleanup 
and Abatement Account (CAA) or other fund or account as authorized by statute. 

 
12. The ACL complaint or order must clearly state that payment of the previously suspended 

amount does not relieve the discharger of its independent obligation to take necessary 
actions to achieve compliance. 
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IX. 
ENHANCED COMPLIANCE ACTIONS (ECAs) 

 
Enhanced Compliance Actions (ECAs) are projects that enable a discharger to make capital or 
operational improvements beyond those required by law, and are separate from projects 
designed to merely bring a discharger into compliance.  The Water Boards may approve a 
settlement with a discharger that includes suspension of a portion of the monetary liability of a 
discretionary ACL for completion of an ECA.  Except as specifically provided below, any such 
settlement is subject to the rules that apply to Supplemental Environmental Projects. 
 
For these ECAs the Water Boards shall require the following:  

 
1.  ECAs must have clearly identified project goals, costs, milestones, and completion dates 

and these must be specified in the ACL order. 
 

2.  ECAs that will last longer than one year must have at least quarterly reporting 
requirements. 

 
3.  Upon completion of an ECA, the discharger must submit a final report declaring such 

completion and detailing fund expenditures and goals achieved. 
 

4.  If the discharger completes the ECA to the satisfaction of the Water Board by the 
specified date, the suspended amount is dismissed. 
 

5.  If the ECA is not completed to the satisfaction of the Water Board on the specified date 
the amount suspended becomes due and payable to the CAA or other fund or account 
as authorized by statute. 
 

6.  The ACL complaint or order must clearly state that payment of the previously suspended 
amount does not relieve the discharger of its independent obligation to take necessary 
actions to achieve compliance. 

 
If an ECA is utilized as part of a settlement of an enforcement action against a discharger, the 
monetary liability that is not suspended shall be no less than the amount of the economic benefit 
that the discharger received from its unauthorized activity, plus an additional amount that is 
generally consistent with the factors for monetary liability assessment to deter future violations. 
 

X. 
DISCHARGER VIOLATION REPORTING 

 
For permitted discharges, all violations must be reported in self-monitoring reports in a form 
acceptable to the Regional Water Board.  Voluntary disclosure of violations that are not 
otherwise required to be reported to the Water Boards shall be considered by the Water Boards 
when determining the appropriate enforcement response. 
 
Falsification or misrepresentation of such voluntary disclosures shall be brought to the attention 
of the appropriate Regional Water Board for possible enforcement action.   
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XI. 
VIOLATION AND ENFORCEMENT DATA 

 
The Water Boards will ensure that all violations and enforcement actions are documented in the 
appropriate Water Board data management system.  Sufficient information will be collected and 
maintained regarding regulated facilities and sites to allow preparation of internal and external 
reporting of violation and enforcement information, and development and reporting of 
performance measures regarding the Water Boards’ enforcement activities.  To ensure timely 
collection of this information, all violations will be entered within 10 days of discovery of the 
violation, and all enforcement actions will be entered within 20 days of the date of the 
enforcement action. 
 

XII. 
ENFORCEMENT REPORTING 

 
In order to inform the public of State and Regional Water Boards’ performance with regard to 
enforcement activities, there are a number of legislatively mandated and elective reports the 
Water Boards are committed to producing on a regular basis. 
See Appendix B for additional information on these reports. 
 

XIII. 
POLICY REVIEW AND REVISION 

 
It is the intent of the State Water Board that this Policy be reviewed and revised, as appropriate, 
at least every five years.  Nothing in this Policy is intended to preclude revisions, as appropriate, 
on an earlier basis.  
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APPENDIX A: ENFORCEMENT ACTIONS 
 
A. Standard Language  
 
In order to provide a consistent approach to enforcement throughout the State, enforcement 
orders shall be standardized to the extent appropriate.  The State Water Board will create model 
enforcement orders containing standardized provisions for use by the Regional Water Boards.  
Regional Water Boards shall use the models, modifying terms and conditions only as 
appropriate to fit the specific circumstances related to a discharge and to be consistent with 
Regional Water Board plans and policies. 
 
B. Informal Enforcement Actions 
 
An informal enforcement action is any enforcement action taken by Water Board staff that is not 
defined in statute or regulation.  Informal enforcement action can include any form of 
communication (oral, written, or electronic) between Water Board staff and a discharger 
concerning an actual, threatened, or potential violation.  Informal enforcement actions cannot be 
petitioned to the State Water Board.   
 
The purpose of an informal enforcement action is to quickly bring an actual, threatened, or 
potential violation to the discharger's attention and to give the discharger an opportunity to 
return to compliance as soon as possible.  The Water Board may take formal enforcement 
action in place of, or in addition to, informal enforcement actions.  Continued noncompliance, 
particularly after informal actions have been unsuccessful, will result in the classification of the 
next violation as either class I priority or a class II violation. 
 
1.  Oral and Written Contacts 
 
For many violations, the first step is an oral contact.  This involves contacting the discharger by 
phone or in person and informing the discharger of the specific violations, discussing how and 
why the violations have occurred or may occur, and discussing how and when the discharger 
will correct the violation and achieve compliance.  Staff must document such conversations in 
the facility case file and in the enforcement database. 
 
A letter or email is often appropriate as a follow-up to, or in lieu of, an oral contact. Letters or 
emails, signed by staff or by the appropriate senior staff, should inform the discharger of the 
specific violations and, if known to staff, discuss how and why the violations have occurred or 
may occur. This letter or email should ask how and when the discharger will correct the violation 
and achieve compliance.  The letter or email should require a prompt response and a 
certification from the discharger that the violation(s) has been corrected.  In many cases, an 
email response may not be sufficient and a formal written response will be required.  Correction 
of the violation by the discharger shall be recorded in the enforcement database. 
 
Oral enforcement actions and enforcement letters or emails shall not include language excusing 
the violation or modifying a compliance date in waste discharge requirements (WDRs) or other 
orders issued by the Water Boards. 
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2.  Notices of Violation (NOV) 
 
The NOV letter is the most significant level of informal enforcement action and should be used 
only where a violation has actually occurred.  An NOV must be signed by the appropriate staff 
and mailed to the discharger(s) by certified mail.  In cases where the discharger has requested 
that its consultant be notified of Regional Water Board actions, the consultant should also 
receive a copy of the NOV.  The NOV letter shall include a description of specific violation, a 
summary of potential enforcement options available to address noncompliance (including 
potential ACL assessments), and a request for a certified, written response by a specified date 
that either confirms the correction of the violation or identifies a date by which the violation will 
be corrected.  The NOV can be combined with a request for technical information pursuant to 
California Water Code section 13267.  The summary of potential enforcement options must 
include appropriate citations to the California Water Code and must specify that the Regional 
Water Board reserves the right to take any enforcement action authorized by law.  When 
combining NOVs and CWC section 13267 requests, it should be noted that only requests made 
pursuant to section 13267 are petitionable to the State Water Board. 
 
C. Formal Enforcement Actions 
 
Formal enforcement actions are statutorily based actions to address a violation or threatened 
violation of water quality laws, regulations, policies, plans, or orders.  The actions listed below 
present options available for enforcement.  
 
1.  Notices to Comply 
 
Water Code section 13399 et seq. deals with statutorily defined “minor” violations. When dealing 
with such a “minor” violation, a Notice to Comply is generally the only means by which the State 
Water Board or Regional Water Board can commence an enforcement action.  Because these 
“minor” violations are statutorily defined, they do not directly correlate with the classification 
system defined in Section II of this Policy.  Typically, however, “minor” violations may be 
considered equivalent to Class III violations. 
 
A violation is determined to be “minor” by the State Water Board or the Regional Water Board 
after considering factors defined in California Water Code section 13399, subdivisions (e) and 
(f), and the danger the violation poses to, or the potential that the violation presents for 
endangering human health, safety, welfare, or the environment.  

 
a. Under most circumstances the violations listed below are considered to be “minor” 

violations: 
 

(1) Inadvertent omissions or deficiencies in recordkeeping that do not prevent a Water 
Board from determining whether compliance is taking place. 

 
(2) Records (including WDRs) not being physically available at the time of the 

inspection, provided the records do exist and can be produced in a reasonable 
time. 

 
(3) Inadvertent violations of insignificant administrative provisions that do not involve a 

discharge of waste or a threat thereof. 
 

(4) Violations that result in an insignificant discharge of waste or a threat thereof; 
provided, however, that there is no significant threat to human health, safety, 
welfare, or the environment. 
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b. A violation is not considered “minor” if it is a class I priority violation as described in 
Section II of this Policy or includes any of the following:  

 
(1) Any knowing, willful, or intentional violation of Division 7 (commencing with Section 

13000) of the California Water Code.  
 

(2) Any violation that enables the violator to benefit economically from noncompliance, 
either by realizing reduced costs or by gaining an unfair competitive advantage. 

 
(3) Chronic violations or violations committed by a recalcitrant violator. 

 
(4) Violations that cannot be corrected within 30 days. 

 
2.  Notices of Stormwater Noncompliance 
 
The Stormwater Enforcement Act of 1998 (Wat. Code, §  13399.25 et seq.) requires that each 
Regional Water Board provide a notice of noncompliance to any stormwater dischargers who 
have failed to file a notice of intent to obtain coverage, a notice of non-applicability, a 
construction certification, or annual reports.  If, after two notices, the discharger fails to file the 
applicable document, the Regional Water Board shall issue a complaint for administrative civil 
liability against the discharger.  Alternatively, the Water Boards may enforce most of these 
violations under Water Code section 13385. 
 
3.  Technical Reports and Investigations 
 
California Water Code sections 13267, subdivision (b), and 13383 allow the Water Boards to 
conduct investigations and to require technical or monitoring reports from any person who has 
discharged, discharges, or is suspected of having discharged or discharging, or who proposes 
to discharge waste in accordance with the conditions in the section.  When requiring reports 
pursuant to Water Code section 13267, subdivision (b), the Water Board must ensure that the 
burden, including costs of the reports bears a reasonable relationship to the need for the reports 
and the benefits to be obtained from them.  Further, the Water Board shall provide a written 
explanation with regard to the need for the reports and identify the evidence that supports 
requiring them. 
 
Failure to comply with requirements made pursuant to California Water Code section 13267, 
subdivision (b), may result in administrative civil liability pursuant to California Water Code 
section 13268.  Failure to comply with orders made pursuant to California Water Code section 
13383 may result in administrative civil liability pursuant to California Water Code section 
13385.  Sections 13267, subdivision (b) and 13383 requirements are enforceable when signed 
by the Executive Officer or Executive Director of the Water Boards or their delegates.   
 
4. Cleanup and Abatement Orders (CAOs)  
 
Cleanup and Abatement Orders (CAOs) are adopted pursuant to California Water Code section 
13304. CAOs may be issued to any person who has discharged or discharges waste into the 
waters of this state in violation of any waste discharge requirement or other order or prohibition 
issued by a Regional Water Board or the State Water Board, or who has caused or permitted, 
causes or permits, or threatens to cause or permit any waste to be discharged or deposited 
where it is, or probably will be, discharged into the waters of the State and creates, or threatens 
to create, a condition of pollution or nuisance (discharger).  The CAO requires the discharger to 
clean up the waste or abate the effects of the waste, or both, or, in the case of threatened 
pollution or nuisance, take other necessary remedial action, including, but not limited to, 
overseeing cleanup and abatement efforts.   
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Regional Water Boards shall comply with State Water Board Resolution No. 92-49, “Policies 
and Procedures for Investigation and Cleanup and Abatement of Discharges under Water Code 
Section 13304,” in issuing CAOs.  CAOs shall require dischargers to clean up the pollution to 
background levels or the best water quality that is reasonable if background levels of water 
quality cannot be restored in accordance with Resolution No. 92-49.  At a minimum, cleanup 
levels must be sufficiently stringent to fully support beneficial uses, unless the Regional Water 
Board allows a containment zone.  In the interim, and if restoration of background water quality 
cannot be achieved, the CAO shall require the discharger(s) to abate the effects of the 
discharge.  
 
Violations of CAOs should trigger further enforcement in the form of an ACL, a TSO under 
California Water Code section 13308, or a referral to the Attorney General for injunctive relief or 
monetary remedies. 
 
5.  Section 13300 Time Schedule Orders (TSOs) 
 
Pursuant to California Water Code section 13300, a Regional Water Board can require the 
discharger to submit a time schedule that sets forth the actions the discharger will take to 
address actual or threatened discharges of waste in violation of requirements.  Typically, those 
schedules, after any appropriate adjustments by the Regional Water Board, are then 
memorialized in an order.  TSOs that require submission of technical and monitoring reports 
should state that the reports are required pursuant to California Water Code section 13267. 
 
6.  Section 13308 Time Schedule Orders (13308 TSOs) 
 
California Water Code section 13308 authorizes the Regional Water Board to issue a Section 
13308 Time Schedule Order (13308 TSO) that prescribes, in advance, a civil penalty if 
compliance is not achieved in accordance with the time schedule.  The Regional Water Board 
may issue a 13308 TSO if there is a threatened or continuing violation of a cleanup and 
abatement order, cease and desist order, or any requirement issued under California Water 
Code sections 13267 or 13383.  The penalty must be set based on an amount reasonably 
necessary to achieve compliance and may not contain any amount intended to punish or 
redress previous violations.  The 13308 TSO provides the Regional Water Boards with their 
primary mechanism for motivating compliance, and if necessary, assessing monetary penalties 
against federal facilities.  Orders under this section are an important tool for regulating federal 
facilities. 
 
If the discharger fails to comply with the 13308 TSO, the discharger is subject to a complaint for 
Administrative Civil Liability. The State Water Board may issue a 13308 TSO if the violation or 
threatened violation involves requirements prescribed by a State Water Board Order. 
 
7.  Cease and Desist Orders (CDOs) 
 
Cease and Desist Orders (CDOs) are adopted pursuant to California Water Code sections 
13301 and 13303.  CDOs may be issued to dischargers violating or threatening to violate WDRs 
or prohibitions prescribed by the Regional Water Board or the State Water Board.  
 
Section 4477 of the California Government Code prohibits all state agencies from entering into 
contracts of $5,000 or more for the purchase of supplies, equipment, or services from any 
nongovernmental entity who is the subject of a CDO that is no longer under review and that was 
issued for violation of WDRs or which has been finally determined to be in violation of federal 
laws relating to air or water pollution. If the CDO contains a time schedule for compliance and 
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the entity is adhering to the time schedule, the entity is not subject to disqualification under this 
section.  A list of such entities is maintained by the State Water Board. 
 
CDOs shall contain language describing likely enforcement options available in the event of 
noncompliance and shall specify that the Regional Water Board reserves its right to take any 
further enforcement action authorized by law.  Such language shall include appropriate 
California Water Code citations.  Violations of CDOs should trigger further enforcement in the 
form of an ACL, 13308 TSO, or referral to the Attorney General for injunctive relief or monetary 
remedies. 
 
8.  Modification or Rescission of Waste Discharge Requirements (WDRs) 
 
In accordance with the provisions of the California Water Code, a Regional Water Board may 
modify or rescind WDRs in response to violations.  Depending on the circumstances of the 
case, rescission of WDRs may be appropriate for failure to pay fees, penalties, or liabilities; a 
discharge that adversely affects beneficial uses of the waters of the State; and violation of the 
State Water Board General WDRs for discharge of bio-solids due to violation of the Background 
Cumulative Adjusted Loading Rate.  Rescission of WDRs generally is not an appropriate 
enforcement response where the discharger is unable to prevent the discharge, as in the case 
of a POTW.   
 
9.  Administrative Civil Liabilities (ACLs) 
 
Administrative Civil Liabilities (ACLs) are liabilities imposed by a Regional Water Board or the 
State Water Board.  The California Water Code authorizes the imposition of an ACL for certain 
violations of law.  The factors used to assess the appropriate penalties are addressed in Section 
VI.  
 
In addition to those specific factors that must be considered in any ACL action, there is another 
factor that ought to be considered. When the underlying problem that caused the violation(s) 
has not been corrected, the Water Board should evaluate whether the liability proposed in the 
ACL complaint is sufficient to encourage necessary work by the discharger to address problems 
related to the violation.  If not, the Water Board should consider other options.  An ACL action 
may be combined with another enforcement mechanism such as a CAO, a CDO, or other order 
with a time schedule for obtaining compliance.  The appropriate orders to bring a discharger into 
compliance via an enforcement action will vary with the circumstances faced by the Water 
Boards.  
 
It is the policy of the State Water Board that a 30 day public comment period shall be posted on 
the Board's website prior to the settlement or imposition of any ACL, including mandatory 
minimum penalties, and prior to settlement of any judicial civil liabilities.  In addition, for civil 
liabilities that are expected to generate significant public interest, the Board may consider 
mailing or e-mailing the notice to known interested parties, or publishing the notice in a local 
newspaper.  The notice should include a brief description of the alleged violations, the proposed 
civil liability, the deadline for comments, the date of any scheduled hearing, a process for 
obtaining additional information, and a statement that the amount of the civil liability may be 
revised.  Only one notice need be posted for each civil liability. 
 
Upon receipt of an ACL Complaint, the discharger(s) may waive its right to a public hearing and 
pay the liability; negotiate a settlement; or appear at a Board hearing to dispute the Complaint.  
If the discharger waives its right to a public hearing and pays the liability, a third party may still 
comment on the Complaint at any time during the public comment period.  Following review of 
the comments, the Executive Officer or his or her delegate may withdraw the ACL Complaint.  
An ACL Complaint may be redrafted and reissued as appropriate. 
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D. Petitions of Enforcement Actions 
 
Persons affected by most formal enforcement actions or failures to act by Regional Water 
Boards may file petitions with the State Water Board for review of such actions or failures to act.  
The petition must be received by the State Water Board within 30 days of the Regional Water 
Board action.  A petition on the Regional Water Board’s failure to act must be filed within 
30 days of either the date the Regional Water Board refuses to act or a date that is 60 days 
after a request to take action has been made to the Regional Water Board.  Actions taken by 
the Executive Officer of the Regional Water Board, if pursuant to authority delegated by the 
Regional Water Board (e.g., CAOs, ACL orders), are considered final actions by the Regional 
Water Board and are also subject to the 30-day time limit.  In addition, significant enforcement 
actions by a Regional Water Board Executive Officer may, in some circumstances, be reviewed 
by the Regional Water Board at the request of the discharger, though such review does not 
extend the time to petition the State Water Board.  The State Water Board may, at any time and 
on its own motion, review most actions or failures to act by a Regional Water Board.  When a 
petition is filed with the State Water Board challenging an ACL assessment, the assessment is 
not due or owing during the State Water Board review of the petition.  In all other cases, the 
filing of a petition does not stay the obligation to comply with the Regional Water Board order. 
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APPENDIX B: ENFORCEMENT REPORTING 
 
In order to inform the public of State and Regional Water Boards performance with regard to 
enforcement activities, there are a number of legislatively mandated and elective reports the 
Water Boards are committed to producing on a regular basis. 
 
A. Legislatively Mandated Enforcement Reporting 
 
The following list summarizes legislatively mandated enforcement reporting requirements and 
State Water Board interpretations thereof: 
 

• Section 13225, subdivision (e) - requires each Regional Water Board to report rates of 
compliance for regulated facilities. In accordance with the "Implementation Plan 
Regarding Information Reporting Requirements for Regional Board Enforcement 
Outputs" (January, 2008) compliance rates will be reported in the Annual Enforcement 
Report. 

 
• Section 13225, subdivision (k) - requires each Regional Water Board, in consultation 

with the State Water Board, to identify and post on the Internet a summary list of all 
enforcement actions undertaken in that regional and the disposition of each action, 
including any civil penalty assessed.  This list must be updated at least quarterly.  

 
• Section 13225, subdivision (k) and Section 13225, subdivision (e) – In accordance with 

the "Implementation Plan Regarding Information Reporting Requirements for Regional 
Board Enforcement Outputs" (January, 2008) each Regional Water Board must post the 
information required by these sections on its website as a single table and update it 
quarterly. 

 
• Section 13323, subdivision (e) requires information related to hearing waivers and the 

imposition of administrative civil liability, as proposed and as finally imposed, to be 
posted on the Internet. 

 
• Section 13385, subdivision (o) – requires the State Water Board to continuously report 

and update information on its website, but at a minimum, annually on or before January 
1, regarding its enforcement activities. The required information includes all of the 
following: 
 

o A compilation of the number of violations of waste discharge requirements in the 
previous calendar year, including stormwater enforcement violations; 
 

o A record of the formal and informal compliance and enforcement actions taken 
for each violation, including stormwater enforcement actions; and  
 

o An analysis of the effectiveness of current enforcement policies, including 
mandatory minimum penalties. 
 

• Government Code Section 65962.5, subdivision (c) – requires that the State Water 
Board annually compile and submit to Cal/EPA a list of: 
 

o All underground storage tanks for which an unauthorized release report is filed 
pursuant to Health and Safety Code Section 25295. 
 

o All solid waste disposal facilities from which there is a migration of hazardous 
waste and for which a Regional Water Board has notified the Department of 
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Toxic Substances Control pursuant to subdivision (e) of California Water Code 
section 13273. 

 
o All CDOs issued after January 1, 1986, pursuant to California Water Code 

Section 13301, and all CAOs issued after January 1, 1986, pursuant to California 
Water Code section 13304, which concern the discharge of wastes that are 
hazardous materials. 

 
B. Elective Enforcement Reporting 
 
To present a more comprehensive view of the Water Boards’ enforcement activities and to 
identify enforcement goals and priorities, the Water Boards will prepare an annual integrated 
water quality enforcement report that will, at a minimum, address the following subjects: 
 

• Budgetary and staff resources available for water quality enforcement at the Water 
Boards, as compared with the total resources for the regulatory programs and activities 
that they support, and the types of enforcement actions taken with those enforcement 
resources during the reporting period. 

 
• All enforcement information required by statute to be reported to the public every year. 

 
• The effectiveness of the Water Boards’ compliance and enforcement functions using 

metrics such as those identified in the Annual Enforcement Report (to the extent that the 
information is available in the Water Boards’ data base system), below. 
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Recommended Performance Measures For Water Boards’ Enforcement Programs 
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From FY 2007-2008 Annual Enforcement Report 

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/annual_enf_rpt_032609.pdf 
 

• Proposed enforcement priorities for the State Water Boards for the next reporting period 
and staff’s basis for these proposals.  

 
• The extent of progress on enforcement priorities identified in prior Annual Enforcement 

Reports. 
 
• Recommendations for improvements to the Water Boards’ enforcement capabilities, 

including additional performance metrics, and an evaluation of efforts to address prior 
staff recommendations for enforcement improvements. 
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APPENDIX C:  GROUP 1 POLLUTANTS 
This list of pollutants is based on Appendix A to Section 123.45 of Title 40 of the Code 
of Federal Regulations.   
 
 
Oxygen Demand 
Biochemical Oxygen Demand (BOD) 
Chemical Oxygen Demand (COD) 
Total Oxygen Demands 
Total Organic Carbon 
Other* 
 
Solids 
Total Dissolved Solids (TDS) 
Total Suspended Solids (TSS) 
Other* 
 
Nutrients 
Inorganic Phosphorous Compounds 
Inorganic Nitrogen Compounds 
Other* 
 
Detergents and Oils 
Methylene Blue Active Substances 
Nitrillotriacetic Acid 
Oil and Grease 
Other Detergents or Algicides* 
 

Minerals 
Calcium 
Chloride 
Fluoride 
Magnesium 
Sodium 
Potassium 
Sulfur 
Sulfate 
Total Alkalinity 
Total Hardness 
Other Minerals* 
 
 
Metals 
Aluminum 
Cobalt 
Iron 
Vanadium 
 

 
 
*  The following list of pollutants is hereby included as Group 1 pollutants (pursuant to 
Appendix A to Section 123.45 of Title 40 of the Code of Federal Regulations) under the 
classifications of “other.”   
 
5-DAY SUM OF WLA VALUES 
5-DAY SUM OF BOD5 DISCHARGED 
7-DAY SUM OF WLA VALUES 
7-DAY SUM OF BOD5 DISCHARGED 
ACIDITY 
ACIDITY, CO2 PHENOL (AS CACO3) 
ACIDITY-MINRL METHYL ORANGE (AS 
CACO3) 
ACIDITY, TOTAL (AS CACO3) 
ALGICIDES, GENERAL 
ALKALINITY, BICARBONATE (AS CACO3) 
ALKALINITY, CARBONATE (AS CACO3) 
ALKALINITY, PHENOL-PHTHALINE METHOD 
ALKALINITY, TOTAL (AS CACO3) 
ALUMINUM 
ALUMINUM, ACID SOLUABLE 
ALUMINUM CHLORIDE, DISSOLVED, WATER 
ALUMINUM, DISSOLVED (AS AL) 

ALUMINUM, IONIC 
ALUMINUM, POTENTIALLY DISSOLVD 
ALUMINUM SULFATE 
ALUMINUM, TOTAL RECOVERABLE 
ALUMINUM, TOTAL 
ALUMINUM, TOTAL (AS AL) 
AMMONIA & AMMONIUM-TOTAL 
AMMONIA (AS N) + UNIONIZED AMMONIA 
AMMONIA, UNIONIZED 
AVG. OF 7-DAY SUM OF BOD5 VALUES 
BARIUM, SLUDGE, TOT, DRY WEIGHT (AS 
BA) 
BICARBONATE ION-(AS HCO3) 
BIOCHEMICAL OXYGEN DEMAND-5 
BIOCIDES 
BOD % OVER INFLUENT 
BOD (ULT. 1ST STAGE) 
BOD (ULT. 2ND STAGE) 
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BOD (ULT. ALL STAGES) 
BOD, 5-DAY (20 DEG. C) 
BOD, 5-DAY 20 DEG C PER CFS OF 
STREAMFLW 
BOD, 5-DAY DISSOLVED 
BOD, 5-DAY PERCENT REMOVAL 
BOD, 5-DAY (20 DEG. C) PER PRODUCTION 
BOD, 11-DAY (20 DEG. C) 
BOD, 20-DAY (20 DEG. C) 
BOD, 20-DAY, PERCENT REMOVAL 
BOD 35-DAY (20 DEG. C) 
BOD, CARB-5 DAY, 20 DEG C, PERCENT 
REMVL 
BOD, CARBONACEOUS 5 DAY, 5C 
BOD, CARBONACEOUS (5-DAY, 20 DEG C) 
BOD, CARBONACEOUS 05 DAY, 20C 
BOD, CARBONACEOUS 20 DAY, 20C 
BOD CARBONACEOUS, 25-DAY (20 DEG. C) 
BOD, CARBONACEOUS, 28-DAY (20 DEG. C) 
BOD, CARBONACEOUS, PERCENT 
REMOVAL 
BOD, FILTERED, 5 DAY, 20 DEG C 
BOD, MASS, TIMES FLOW PROP. 
MULTIPLIER 
BOD, NITROG INHIB 5-DAY (20 DEG. C) 
BOD, PERCENT REMOVAL (TOTAL) 
BOD-5 LB/CU FT PROCESS 
BORIC ACID 
BORON, DISSOLVED (AS B) 
BORON, SLUDGE, TOTAL DRY WEIGHT (AS 
B) 
BORON, TOTAL 
BORON, TOTAL (AS B) 
BORON, TOTAL RECOVERABLE 
BROMIDE (AS BR) 
BROMINE REPORTED AS THE ELEMENT 
CALCIUM IN BOTTOM DEPOSITS 
CALCIUM, DISSOLVED (AS CA) 
CALCIUM, PCT EXCHANGE 
CALCIUM, PCT IN WATER, (PCT) 
CALCIUM, TOTAL RECOVERABLE 
CARBON DIOXIDE (AS CO2) 
CARBON, TOTAL (AS C) 
CARBON, TOTAL INORGANIC (AS C) 
CARBON, TOT ORGANIC (TOC) 
CARBON, TOT ORGANIC (TOC) PER 1000 
GALS. 
CARBONACEOUS BOD, 5 DAY, 20 DEG C 
FILTRD 
CARBONACEOUS OXYGEN DEMAND, % 
REMOVAL 
CARBONATE ION- (AS CO3) 
CBOD5 / NH3-N 
CHEM. OXYGEN DEMAND (COD) % 
REMOVAL 

CHEM. OXYGEN DEMAND PER 
PRODUCTION 
CHEMICAL OXYGEN DEMAND (COD) 
CHEMICAL OXYGEN DEMAND, SOLUBLE 
CHLORIDE 
CHLORIDE (AS CL) 
CHLORIDE, DISSOLVED (AS CL) 
CHLORIDE, DISSOLVED IN WATER 
CHLORIDE, PERCENT REMOVAL 
CHLORIDE, PER CFS OF STREAMFLOW 
CHLORIDE, SLUDGE, TOTAL DRY WEIGHT 
CHLORIDES & SULFATES 
CHLORINE DEMAND, 1 HR 
CHLORITE 
COBALT, DISSOLVED (AS CO) 
COBALT, TOTAL (AS CO) 
COBALT, TOTAL RECOVERABLE (AS CO) 
COPPER, SLUDGE, TOT, DRY WEIGHT (AS 
CU) 
DIGESTER SOLIDS CONTENT, PERCENT 
DITHIOCARBAMATE, RPTD AS 
DITHIOCARBONATE 
DRILLED SOLIDS IN DRILLING FLUIDS 
ENDRIN KETONE, IN WATER 
FERROCHROME LIGNO-SULFONATED 
FRWTR MUD 
FERROCYANIDE 
FERROUS SULFATE 
FIRST STAGE OXYGEN DEMAND, % 
REMOVAL 
FLUORIDE-FREE 
FLUORIDE, DISSOLVED (AS F) 
FLUORIDE, TOTAL (AS F) 
FLUOROBORATES 
FREE ACID, TOTAL 
HARDNESS, TOTAL (AS CACO3) 
HYDROCHLORIC ACID 
HYDROGEN PEROXIDE 
HYDROGEN PEROXIDE (T) DILUTION RATIO 
HYDROGEN SULFIDE 
HYDROGEN SULFIDE UNIONIZED 
IODIDE (AS I) 
IRON 
IRON AND MANGANESE-SOLUBLE 
IRON AND MANGANESE-TOTAL 
IRON, DISSOLVED (AS FE) 
IRON, DISSOLVED FROM DRY DEPOSITION 
IRON, FERROUS 
IRON, POTENTIALLY DISSOLVED 
IRON, SLUDGE, TOTAL, DRY WEIGHT (AS 
FE) 
IRON, SUSPENDED 
IRON, TOTAL (AS FE) 
IRON, TOTAL PER BATCH 
IRON, TOTAL PERCENT REMOVAL 
IRON, TOTAL PER PRODUCTION 
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LIGHTLY TREATED LIG-NOSULFONATED 
MUD 
LITHIUM, DISSOLVED (AS LI) 
LITHIUM, TOTAL (AS LI) 
MACROINVERTEBRATE ASSESSMENT 
MAGNESIUM, DISSOLVED (AS MG) 
MAGNESIUM, IN BOTTOM DEPOSITS 
MAGNESIUM, PCT EXCHANGE 
MAGNESIUM, TOTAL RECOVERABLE 
MANGANESE IN BOTTOM DEPOSITS (DRY 
WGT) 
MANGANESE, POTENTIALLY DISSOLVED 
MANGANESE, DISSOLVED (AS MN) 
MANGANESE, SUSPENDED 
MANGANESE, TOTAL 
MANGANESE, TOTAL (AS MN) 
MANGANESE, TOTAL RECOVERABLE 
METHYLENE BLUE ACTIVE SUBSTANCES 
MICROSCOPIC ANALYSIS 
MOLYBDENUM, DRY WEIGHT 
MONOBORO CHLORATE 
NICKEL, DRY WEIGHT 
NITRILOTRIACETIC ACID (NTA) 
NITRITE NITROGEN, DISSOLVED (AS N) 
NITRITE PLUS NITRATE DISSOLVED 1 DET. 
NITRITE PLUS NITRATE IN BOTTOM 
DEPOSITS 
NITRITE PLUS NITRATE TOTAL 1 DET. (AS N) 
NITROGEN (AS NO3) SLUDGE SOLID 
NITROGEN OXIDES (AS N) 
NITROGEN SLUDGE SOLID 
NITROGEN SLUDGE TOTAL 
NITROGEN, AMMONIA DISSOLVED 
NITROGEN, AMMONIA IN BOTTOM 
DEPOSITS 
NITROGEN, AMMONIA, PERCENT REMOVAL 
NITROGEN, AMMONIA PER CFS OF 
STREAMFLW 
NITROGEN, AMMONIA TOTAL (AS N) 
NITROGEN, AMMONIA TOTAL (AS NH4) 
NITROGEN, AMMONIA, SLUDGE, TOT DRY 
WGT 
NITROGEN, AMMONIA, TOT UNIONIZED (AS 
N) 
NITROGEN, DISSOLVED 
NITROGEN, KJELDAHL DISSOLVED (AS N) 
NITROGEN, KJELDAHL TOTAL 
NITROGEN, KJELDAHL TOTAL (AS N) 
NITROGEN, NITRATE DISSOLVED 
NITROGEN, NITRATE TOTAL 
NITROGEN, NITRATE TOTAL (AS N) 
NITROGEN, NITRATE TOTAL (AS NO3) 
NITROGEN, NITRITE TOTAL (AS N) 
NITROGEN, NITRITE TOTAL (AS NO2) 
NITROGEN, ORGANIC TOTAL (AS N) 
NITROGEN, SLUDGE, TOT, DRY WT. (AS N) 

NITROGEN, TOTAL AS NO3 + NH3 
NITROGEN, TOTAL KJELDAHL, % REMOVAL 
NITROGEN, INORGANIC TOTAL 
NITROGEN, OXIDIZED 
NITROGEN-NITRATE IN WATER, (PCT) 
NITROGEN-NITRITE IN WATER, (PCT) 
NITROGENOUS OXYGEN DEMAND, % 
REMOVAL 
NITROGENOUS OXYGEN DEMAND (20-DAY, 
20C) 
NON-IONIC DISPERSANT (NALSPERSE 7348) 
NON-NITROGENOUS BOD 
OIL & GREASE 
OIL & GREASE AROMATIC 
OIL & GREASE, HEXANE EXTR METHOD 
OIL & GREASE (FREON EXTR.-IR METH) 
TOT, RC 
OIL & GREASE, NON POLAR MATERIAL 
OIL & GREASE % REMOVAL 
OIL & GREASE PER CFS OF STREAMFLW 
OIL & GREASE, PER 1000 GALLONS 
OIL & GREASE PER PRODUCTION 
OIL & GREASE (POLAR) 
OIL & GREASE (SOXHLET EXTR.) TOT. 
OIL & GREASE VISUAL 
OXYGEN DEMAND, CHEM. (COD), 
DISSOLVED 
OXYGEN DEMAND, CHEM. (HIGH LEVEL) 
(COD) 
OXYGEN DEMAND, CHEM. (LOW LEVEL) 
(COD) 
OXYGEN DEMAND, DISSOLVED 
OXYGEN DEMAND FIRST STAGE 
OXYGEN DEMAND, NITROGENOUS, 
ULTIMAT 
OXYGEN DEMAND, SUM PRODUCT 
OXYGEN DEMAND, TOTAL 
OXYGEN DEMAND, TOTAL (TOD) 
OXYGEN DEMAND, ULT. CARBONACEOUS 
(UCOD) 
OXYGEN DEMAND, ULT., PERCENT 
REMOVAL 
OXYGEN DEMAND, ULTIMATE 
OZONE 
OZONE-RESIDUAL 
PENTACHLOROPHENOL, REMOVAL 
EFFICIENCY 
PHOSPHATE TOTAL SOLUBLE 
PHOSPHATE, DISSOLVED COLOR METHOD 
(AS P) 
PHOSPHATE, 
DISSOLVED/ORTHOPHOSPHATE(AS P) 
PHOSPHATE, ORTHO (AS P) 
PHOSPHATE, ORTHO (AS PO4) 
PHOSPHATE, POLY (AS PO4) 
PHOSPHATE, TOTAL (AS PO4) 
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PHOSPHATE, TOTAL COLOR. METHOD (AS 
P) 
PHOSPHORUS, DISSOLVED 
PHOSPHORUS, DISSOLVED REATIVE (DRP 
AS P) 
PHOSPHOROUS, IN TOTAL 
ORTHOPHOSPHATE 
PHOSPHORUS (REACTIVE AS P) 
PHOSPHOROUS 32, TOTAL 
PHOSPHOROUS, TOTAL ELEMENTAL 
PHOSPHOROUS, TOTAL, IN BOTTOM 
DEPOSITS 
PHOSPHOROUS, TOTAL ORGANIC (AS P) 
PHOSPHORUS, TOTAL (AS P) 
PHOSPHORUS, TOTAL PERCENT REMOVAL 
PHOSPHORUS, TOTAL SOLUBLE (AS PO4) 
POTASSIUM, DISSOLVED (AS K) 
POTASSIUM, IN BOTTOM DEPOSITS 
POTASSIUM, PCT EXCHANGE 
POTASSIUM, TOTAL PCTIN WATER, (PCT) 
POTASSIUM, TOTAL RECOVERABLE 
PROPARGITE 
RATIO FECAL COLIFORM & STREPTOCOCCI 
RESIDUE, SETTLEABLE 
RESIDUE, TOTAL FILTERABLE 
RESIDUE, TOTAL NON-SETTLEABLE 
RESIDUE, TOTAL VOLATILE 
RESIDUE, VOLATILE NONFILTERABLE 
SEAWATER GEL MUD 
SETTLEABLE SOLIDS PERCENT REMOVAL 
SILICA, DISSOLVED (AS SIO2) 
SILICON, TOTAL 
SILICA, TOTAL (AS SIO2) 
SLUDGE BUILD-UP IN WATER 
SLUDGE, RATE OF WASTING 
SLUDGE SETTLEABILITY 30 MINUTE 
SLUDGE VOLUME DAILY INTO A WELL 
SODIUM ADSORPTION RATIO 
SODIUM ARSENITE 
SODIUM CHLORIDE (SALT) 
SODIUM, DISSOLVED (AS NA) 
SODIUM HEXAMETA-PHOSPHATE 
SODIUM IN BOTTOM DEP (AS NA) (DRY 
WGT) 
SODIUM NITRITE 
SODIUM, % 
SODIUM, % EXCHANGE- ABLE SOIL, TOTAL 
SODIUM, SLUDGE, TOT, DRY WEIGHT (AS 
NA) 
SODIUM SULFATE, TOTAL 
SODIUM, TOTAL (AS NA) 
SODIUM, TOTAL RECOVERABLE 
SOLIDS ACCUMULATION RATE TOT DRY 
WEIGHT 
SOLIDS, FIXED DISSOLVED 
SOLIDS, FIXED SUSPENDED 

SOLIDS, SETTLEABLE 
SOLIDS, SETTLEABLE, NET VALUE 
SOLIDS, SLUDGE, TOT, DRY WEIGHT 
SOLIDS, SUSPENDED PERCENT REMOVAL 
SOLIDS, TOTAL 
SOLIDS, TOTAL DISSOLVED 
SOLIDS, TOTAL DISSOLVED (TDS) 
SOLIDS, TOTAL DISSOLVED-180 DEG.C 
SOLIDS, TOTAL DISSOLVED PERCENT BY 
WEIGHT 
SOLIDS, TOTAL DISSOLVED (INORGANIC) 
SOLIDS, TOTAL FIXED 
SOLIDS, TOTAL SUSPD. NON-VOLATILE 
SOLIDS, TOTAL SUSPENDED 
SOLIDS, TOTAL VOLATILE 
SOLIDS, TOTAL DISSOLVED, TOTAL TONS 
SOLIDS, TOTAL NON-VOLATILE, NON-FIXED 
SOLIDS, TOTAL SUSP PER PRODUCTION 
SOLIDS, TOTAL SUSP. PER 1000 GALLONS 
SOLIDS, TOTAL SUSP. PER BATCH 
SOLIDS, TOTAL SUSP. PER CFS OF 
STREAMFLW 
SOLIDS, TOTAL SUSPENDED, LOADING 
RATE 
SOLIDS, TOTAL SUSPENDED, NET VALUE 
SOLIDS, VOLATILE DISSOLVED 
SOLIDS, VOLATILE SUSPENDED 
SOLIDS, VOLATILE SUSPENDED, 
% REMOVAL 
SOLIDS, VOLATILE SUSP., IN MIXED LIQUOR 
SOLIDS, DRY, DISCHARGE TO SOL. 
HANDLING SYS. 
SOLIDS, DRY, INCIN. AS% OF DRY SOL. 
FROM TRMTPLT 
SOLIDS, DRY, REMOVED FROM SOL. 
HANDLING SYS. 
SOLIDS, TOT. VOLATILE PERCENT 
REMOVAL 
SOLIDS, VOLATILE % OF TOTAL SOLIDS 
SOLIDS-FLOTNG-VISUAL DETRMNTN-# 
DAYS OBS 
SULFATE 
SULFATE (AS S) 
SULFATE, DISSOLVED (AS SO4) 
SULFATE IN SEDIMENT 
SULFATE, TOTAL (AS SO4) 
SULFIDE, DISSOLVED, (AS S) 
SULFIDE, TOTAL 
SULFIDE, TOTAL (AS S) 
SULFITE (AS S) 
SULFITE (AS SO3) 
SULFITE WASTE LIQUOR PEARL BENSON 
INDEX 
SULFUR DIOXIDE TOTAL 
SULFUR, TOTAL 
SULPHUR, TOTAL ELEMENTAL 
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SUM BOD AND AMMONIA, WATER 
SURFACTANTS, AS CTAS 
SURFACTANTS (LINEAR ALKYLATE 
SULFONATE) 
SURFACTANTS (MBAS) 
SUSPENDED SOLIDS 
SUSPENDED SOLIDS, TOTAL ANNUAL 
SUSPENDED SOLIDS, TOTAL DISCHARGE 
TOTAL CHLORIDE RESIDUAL, BROMINE 
TOTAL SUSP. SOLIDS-LB/CU FT PROCESS 
TRIARYL PHOSPHATE 

ULTRAVIOLET LIGHT TRANSMITTANCE 
VANADIUM, DISSOLVED (AS V) 
VANADIUM, SUSPENDED (AS V) 
VANADIUM, TOTAL 
VANADIUM, TOTAL (AS V) 
VANADIUM, TOTAL DRY WEIGHT (AS V) 
VANADIUM, TOTAL RECOVERABLE 
VEGETATIVE COVER 
WLA BOD-5 DAY VALUE 
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APPENDIX D: GROUP 2 POLLUTANTS 
 

GGrroouupp  22  PPoolllluuttaannttss..    This list of pollutants is based on Appendix A to Section 123.45 of 
Title 40 of the Code of Federal Regulations.    
 
 
Metals 
All metals not specifically listed under Group 1. 
 
Inorganics 
Cyanide 
Total Residual Chlorine 
 
Organics 
All organics not specifically listed under Group 1. 
 
Other* 
 
 
*  The following list of pollutants are hereby included as Group 2 pollutants (pursuant to 
Appendix A to Section 123.45 of Title 40 of the Code of Federal Regulations) under the 
classifications of “other.”   
 
1, 2, 4-TRIMETHYL-BENZENE 
1, 3, 5-TRIMETHYL-BENZENE 
1,1 DICHLORO 1,2,2,2 
TETRAFLUOROETHANE 
1,1 DICHLORO 2,2,2-TRIFLUOROETHANE 
1,1,1 TRICHLORO-2,2,2-TRIFLUOROETHANE 
1,1,1,2,2-PENTA-FLUOROETHANE 
1,1,1,3,3-PENTA-FLUOROBUTANE 
1,1,1-TRICHLORO-ETHANE 
1,1,1-TRICHLOROETHANE, DRY WEIGHT 
1,1,1-TRIFLUORO- ETHANE 
1,1,2,2-TETRACHLORO-ETHANE 
1,1,2,2-TETRACHLOROETHANE, DRY 
WEIGHT 
1,1,2,2-TETRACHLOROETHYLENE 
1,1,2-TRICHLORO-ETHANE 
1,1,2-TRICHLORO-1,2,2-TRIFLUOROETHANE 
1,1,2-TRICHLOROETHANE, DRY WEIGHT 
1,1-DICHLORO-1-FLUOROETHANE 
1,1-DICHLOROETHANE 
1,1-DICHLOROETHANE, DRY WEIGHT 
1,1-DICHLOROETHENE 
1,1-DICHLOROETHYLENE 
1,1-DICHLOROETHYLENE, DRY WEIGHT 
1,1-DIMETHYL-HYDRAZINE 
1,2,3 TRICHLORO-BENZENE 
1,2,3 TRICHLORO-ETHANE 

1,2,3,4,6,7,8,9-
OCTACHLORODIBENZOFURAN 
1,2,3,4,6,7,8,9-OCTACHLORODIBENZO-P-
DIOX 
1,2,3,4,6,7,8-HEPTA 
CHLORODIBENZOFURAN 
1,2,3,4,6,7,8-HEPTACHLORODIBENZO-P-
DIOXN 
1,2,3,4,7,8,9-HEPTA 
CHLORODIBENZOFURAN 
1,2,3,4,7,8-HEXACHLORODIBENZOFURAN 
1,2,3,4,7,8-HEXACHLORODIBENZO-P-DIOXIN 
1,2,3,6,7,8-HEXACHLORODIBENZOFURAN 
1,2,3,6,7,8-HEXACHLORODIBENZO-P-DIOXIN 
1,2,3,7,8,9-HEXACHLORODIBENZOFURAN 
1,2,3,7,8,9-HEXACHLORODIBENZO-P-DIOXIN 
1,2,3,7,8-PENTACHLORODIBENZOFURAN 
1,2,3,7,8-PENTACHLORODIBENZO-P-DIOXIN 
1,2,3-TRICHLOROPROPANE 
1,2,4,5-TETRACHLORO-BENZENE 
1,2,4,5-TETRAMETHYL-BENZENE 
1,2,4-TRICHLORO-BENZENE 
1,2,4-TRICHLOROBENZENE, DRY WEIGHT 
1,2-BIS(2-CHLOROETH-ONY) ETHANE 
1,2-CIS-DICHLORO-ETHYLENE 
1,2-DICHLORO-1,1,2-T 
1,2-DICHLOROBENZENE 
1,2-DICHLOROBENZENE, DRY WEIGHT 
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1,2-DICHLOROETHANE 
1,2-DICHLOROETHANE, DRY WEIGHT 
1,2-DICHLOROETHANE, TOTAL WEIGHT 
1,2-DICHLOROPROPANE 
1,2-DICHLOROPROPANE, DRY WEIGHT 
1,2-DICHLOROPROPENE 
1,2-DIPHENYL-HYDRAZINE 
1,2-DIPHENYL-HYDRAZINE, DRY WEIGHT 
1,2-PROPANEDIOL 
1,2-TRANS-DICHLORO- ETHYLENE 
1,2-TRANS-DICHLOROETHYLENE, DRY 
WEIGHT 
1,3 DICHLOROPROPANE 
1,3 DICHLOROPROPYLENE 
1,3-DIAMINOUREA 
1,3-DICHLOROBENZENE 
1,3-DICHLOROBENZENE, DRY WEIGHT 
1,3-DICHLOROPROPENE, TOTAL WEIGHT 
1,4 DICHLOROBUTANE 
1,4______DIOXANE 
1,4-DDT (O,P-DDT) 
1,4-DICHLOROBENZENE 
1,4-DICHLOROBENZENE, DRY WEIGHT 
1,4-XYLENE 
1-BROMO-2-CHLOROETHANE 
1-CHLORO-1,1-DIFLUOROETHANE 
1-ETHOXY-2-METHYLPROPANE 
1-HYDROXY-ETHYLIDENE 
1-METHYLNAPHTHALENE 
1-NITROSOPIPERIDINE 
2,2-DIBROMO-3-NITRILOPROPIONAMIDE 
2,2-DICHLOROPROPANE 
2,2-DICHLOROVINYL DIMETHYLPHOSPHATE 
2,2-DIMETHYL-2,3-DI-HYDRO-7-
BENZOFURANOL 
2,3 DICHLOROPROPYLENE 
2,3,4,6,7,8-HEXACHLORODIBENZOFURAN 
2,3,4,6-TETRACHLORO-PHENOL 
2,3,4,7,8-PENTACHLORODIBENZOFURAN 
2,3,7,8 CHLORO-DIBENZOFURAN 
2,3,7,8 TETRACHLORO-DIBENZO FURAN 
(TCDF) 
2,3,7,8 TETRACHLORODIBENZO-P-DIOXIN 
2,3,7,8 TETRACHLORODIBENZO-P-DIOXIN 
SED, 
2,4,5 - T 
2,4,5, TP(SILVEX) 
2,4,5-TP(SILVEX) ACIDS/SALTS WHOLE 
WATER SAMPLE 
2,4,5 - TRICHLORO-  PHENOL 
2,4,5-TRICHLOROPHENOXYPROPIONIC 
ACID 
2,4,6 TRICHLOROPHENOL, DRY WEIGHT 
2,4,6-TRICHLORO-PHENOL 
2,4-D SALTS AND ESTERS 
2,4-DB 

2,4-DICHLOROPHENOL 
2,4-DICHLOROPHENOXYACETIC ACID 
2,4-DIMETHYLPHENOL 
2,4-DINITROPHENOL 
2,4-DINITROTOLUENE 
2,4-DINITROTOLUENE, DRY WEIGHT 
2,4-TOLUENEDIAMINE 
2,5-TOLUENEDIAMINE 
2,6-DINITROTOLUENE 
2,6-DINITROTOLUENE, DRY WEIGHT 
2-ACETYL AMINO- FLOURCENE 
2-BUTANONE 
2-BUTANONE PEROXIDE 
2-CHLOROANILINE 
2-CHLOROETHANOL 
2-CHLOROETHYL VINYL ETHER, DRY 
WEIGHT 
2-CHLOROETHYL VINYL ETHER (MIXED) 
2-CHLORONAPHTHALENE 
2-CHLOROPHENOL 
2-ETHYL-1-HEXANOL 
2-ETHYL-2-METHYL-DIOXOLANE 
2-HEXANONE 
2-METHYL-2-PROPANOL (TBA) 
2-METHYL-4,6-DINITROPHENOL 
2-METHYL-4-CHLOROPHENOL 
2-METHYLNAPHTHALENE 
2-METHYLPENTANE 
2-METHYLPHENOL 
2-METHYLPYRIDINE 
2-NAPHTHYLAMINE 
2-NITROANILINE 
2-NITROPHENOL 
2-PROPANONE 
2-SECONDARY BUTYL-4,6-DINITROPHENOL 
3,3-DICHLORO- BENZIDINE 
3,3-DICHLOROBENZIDINE, DRY WEIGHT 
3,4 BENZOFLUORAN-THENE 
3,4,5 TRICHLORO- GUACACOL 
3,4,6-TRICHLORO-CATECHOL 
3,4,6-TRICHLORO-GUAIACOL 
3-CHLOROPHENOL 
3-METHYLHEXANE 
3-METHYLPENTANE 
3-METHYLPYRIDINE 
3-NITROANILINE, TOTAL IN WATER 
4,4-BUTYLDENEBIS-(6-T-BUTYL-M-CRESOL) 
4,4-DDD (P,P-DDD) 
4,4-DDE (P,P-DDE) 
4,4-DDT (P,P-DDT) 
4,6-DINITRO-O-CRESOL 
4-BROMOPHENYL PHENYL ETHER 
4-CHLORO-3, 5-DIMETHYLPHENOL 
4-CHLORO-3-METHYL PHENOL 
4-CHLOROPHENYL PHENYL ETHER 
4-METHYLPHENOL 
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4-NITRO-M-CRESOL 
4-NITRO-N-METHYLPHTHALIMIDE, TOTAL 
4-NITROPHENOL 
9,10 DICHLOROSTEARIC ACID 
9,10 EPOXYSTEARIC ACID 
A-BHC-ALPHA 
ABIETIC ACID 
ACENAPHTHENE 
ACENAPHTHENE, SED (DRY WEIGHT) 
ACENAPHTHYLENE 
ACEPHATE (ORTHENE, ORTRAN) 
ACETALDEHYDE 
ACETAMINOPHEN 
ACETIC ACID 
ACETONE 
ACETONE, DRY WEIGHT 
ACETONE IN WASTE 
ACETOPHENONE 
ACID COMPOUNDS 
ACIDS, TOTAL VOLATILE (AS ACETIC ACID) 
ACROLEIN 
ACROLEIN, DRY WEIGHT 
ACRYLAMIDE MONOMER 
ACRYLIC ACID 
ACRYLONITRILE 
ACRYLONITRILE, DRY WEIGHT 
ACTINIUM 228 
A-ENDOSULFAN-ALPHA 
ALACHLOR (BRAND NAME-LASSO) 
ALACHLOR, DISSOLVED 
ALDICARB 
ALDICARB SULFONE 
ALDICARB SULFOXIDE 
ALDRIN 
ALDRIN + DIELDRIN 
ALDRIN, DRY WEIGHT 
ALKYL BENZENE SULFONATED (ABS) 
ALKYLDIMETHYL ETHYL AMMONIUM 
BROMIDE 
ALKYLDIMETHYLBENZYL AMMONIUM 
CHLORIDE 
ALPHA ACTIVITY 
ALPHA EMITTING RADI-UM ISOTOPES, 
DISSOL. 
ALPHA GROSS RADIOACTIVITY 
ALPHA, DISSOLVED 
ALPHA, SUSPENDED 
ALPHA, TOTAL 
ALPHA, TOTAL, COUNTING ERROR 
ALPHABHC DISSOLVED 
ALPHA-ENDOSULFAN 
AMETRYN ORGANIC PESTICIDE 
AMIBEN (CHLORAMBEN) 
AMINES, ORGANIC TOTAL 
AMINOTROL - METHYLENE PHOSPHATE 
AMYL ALCOHOL 

ANILINE 
ANTHRACENE 
ANTIMONY IN BOTTOM DEPOSITS (DRY 
WGT) 
ANTIMONY, DISSOLVED (AS SB) 
ANTIMONY, TOTAL (AS SB) 
ANTIMONY, TOTAL RECOVERABLE 
AROMATICS, SUBSTITUTED 
AROMATICS, TOTAL PURGEABLE 
ARSENIC, POTENTIALLY DISSOLVED 
ARSENIC, DISSOLVED (AS AS) 
ARSENIC, DRY WEIGHT 
ARSENIC, TOTAL (AS AS) 
ARSENIC, TOTAL RECOVERABLE 
ASANA 
ASBESTOS 
ASBESTOS (FIBROUS) 
A-TERPINEOL 
ATRAZINE 
ATRAZINE, DISSOLVED 
AZIDE 
AZOBENZENE 
BALAN (BENEFIN) 
BARIUM IN BOTTOM DEPOSITS (DRY WGT) 
BARIUM, POTENTIALLY DISSOLVED 
BARIUM, DISSOLVED (AS BA) 
BARIUM, TOTAL (AS BA) 
BARIUM, TOTAL RECOVERABLE 
BASE NEUTRALS & ACID (METHOD 625), 
TOTAL 
BASE NEUTRALS & ACID (METHOD 625), 
EFFLNT 
BASE/NEUTRAL COMPOUNDS 
BAYER 73 LAMPREYCIDE IN WATER 
B-BHC-BETA 
B-BHC-BETA DISSOLVED 
B-ENDOSULFAN-BETA 
BENFLURALIN, (ORG. PESTICIDE ACT. INGD) 
BENOMYL & CARBEND.  ORGANIC 
PESTICIDE 
BENTAZON, TOTAL 
BENZENE 
BENZENE (VOLATILE ANALYSIS) 
BENZENE HEXACHLORIDE 
BENZENE SULPHONIC ACID 
BENZENE, DISSOLVED 
BENZENE, DRY WEIGHT 
BENZENE, HALOGENATED 
BENZENE, TOLUENE, XYLENE IN 
COMBINATION 
BENZENE, ETHYL BENZENE TOLUENE, 
XYLENE COMBINATION 
BENZENE HEXACHLORIDE 
BENZIDINE 
BENZIDINE, DRY WEIGHT 
BENZISOTHIAZOLE 
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BENZO(A) FLUORANTHENE 
BENZO(A) ANTHRACENE 
BENZO(A) PYRENE 
BENZO(A) PYRENE, DRY WEIGHT 
BENZO(B) FLUORANTHENE (3,4-BENZO) 
BENZO(GHI) PERYLENE 
BENZO(K) FLUORANTHENE 
BENZOFURAN 
BENZY CHLORIDE 
BENZYL ALCOHOL 
BENZYL CHLORIDE 
BERYLLIUM IN BOTTOM DEPOSITS (DRY 
WGT) 
BERYLLIUM, DISSOLVED (AS BE) 
BERYLLIUM, POTENTIALLY DISSOLVED 
BERYLLIUM, TOTAL (AS BE) 
BERYLLIUM, TOTAL RECOVERABLE (AS BE) 
BETA, DISSOLVED 
BETA, SUSPENDED 
BETA, TOTAL 
BETA, TOTAL, COUNTING ERROR 
BETASAN(N-2-MERCAPTO ETHYL BENZENE 
SULFAMID 
BEZONITRILE (CYANOBENZENE) 
BHC, TOTAL 
BHC-ALPHA 
BHC-BETA 
BHC-DELTA 
BHC-GAMMA 
BIFENTHRIN 
BIS -- PHENOL-A  (ALPHA) 
BIS (2-CHLORO- ISOPROPYL) ETHER 
BIS (2-CHLOROETHOXY) METHANE 
BIS (2-CHLOROETHOXY) METHANE, DRY 
WT. 
BIS (2-CHLOROETHYL) ETHER 
BIS (2-ETHYLHEXYL) PHTHALATE 
BIS (2-ETHYLHEXYL) PHTHALATE, DRY WGT 
BIS (CHLOROMETHYL) ETHER 
BIS (TRICHLOROMETHYL) SULFONE 
BIS ETHER 
BISMUTH 214 
BISMUTH, TOTAL (AS BI) 
BISPHENOL-A 
BROMACIL 
BROMACIL (HYVAR) 
BROMACIL, LITHIUM 
BROMOCHLOROMETHANE 
BROMODICHLOROETHANE 
BROMOFORM 
BROMOFORM, DRY WGT 
BROMOMETHANE 
BROMOXYNIL ORGANIC PESTICIDE 
BROMOXYNIL OCTANOATE 
BUSAN 40 ORGANIC PESTICIDE 
BUSAN 85 ORGANIC PESTICIDE 

BUTACHLOR 
BUTANE 
BUTANOIC ACID 
BUTANOL 
BUTANONE 
BUTHDIENE TOTAL 
BUTOXY ETHOXY ETHANOL TOTAL 
BUTYL ACETATE 
BUTYL BENZYL PHTHALATE 
BUTYLATE (SUTAN) 
CADMIUM 
CADMIUM TOTAL RECOVERABLE 
CADMIUM IN BOTTOM DEPOSITS (DRY 
WGT) 
CADMIUM SLUDGE SOLID 
CADMIUM SLUDGE TOTAL 
CADMIUM, POTENTIALLY DISSOLVD 
CADMIUM, DISSOLVED (AS CD) 
CADMIUM, PERCENT REMOVAL 
CADMIUM, SLUDGE, TOTAL DRY WGT (AS 
CD) 
CADMIUM, TOTAL (AS CD) 
CAFFEINE 
CAPTAFOL 
CAPTAN 
CARBAMATES 
CARBARYL TOTAL 
CARBN CHLOROFRM EXT-RACTS, ETHER 
INSOLUBL 
CARBOFURAN 
CARBON DISULFIDE (CS2) 
CARBON TETRACHLORIDE 
CARBON TETRACHLORIDE, DRY WEIGHT 
CARBON, CHLOROFORM EXTRACTABLES 
CARBON, DISSOLVED ORGANIC (AS C) 
CARBOSULFAN, TOTAL 
CERIUM, TOTAL 
CESIUM 137 
CESIUM,TOTAL (AS CS) 
CHIRAL 
CHLOR, PHENOXY ACID GP, NONE FOUND 
CHLORAL 
CHLORAL HYDRATE 
CHLORAMINE RESIDUAL 
CHLORDANE (CA OCEAN PLAN DEFINITION) 
CHLORDANE (TECH MIX & METABS), DRY 
WGT 
CHLORDANE (TECH MIX. AND 
METABOLITES) 
CHLORDANE, ALPHA, WHOLE WATER 
CHLORDANE, GAMMA, WHOLE WATER 
CHLORENDIC ACID 
CHLORETHOXYFOS 
CHLORINATED DIBENZO-FURANS, 
EFFLUENT 
CHLORINATED DIBENZO-FURANS, SLUDGE 
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CHLORINATED DIBENZO-P-DIOXINS, 
EFFLUENT 
CHLORINATED DIBENZO-P-DIOXINS, 
SLUDGE 
CHLORINATED ETHANES 
CHLORINATED HYDRO-CARBONS, 
GENERAL 
CHLORINATED METHANES 
CHLORINATED ORGANIC COMPOUNDS 
CHLORINATED PESTI-CIDES, TOTAL 
CHLORINATED PESTI-CIDES, TOTAL & PCBS 
CHLORINATED PHENOLS 
CHLORINATION 
CHLORINE DIOXIDE 
CHLORINE DOSE 
CHLORINE RATE 
CHLORINE USAGE 
CHLORINE, COMBINED AVAILABLE 
CHLORINE, FREE AVAILABLE 
CHLORINE, FREE RESIDUAL, TOTAL 
EFFLUENT 
CHLORINE, TOTAL RESIDUAL 
CHLORINE, TOTAL RESIDUAL (DSG. TIME) 
CHLORINE, TOTAL RES. DURATION OF 
VIOLATION 
CHLOROBENZENE 
CHLOROBENZENE, DRY WEIGHT 
CHLOROBENZILATE 
CHLOROBUTADIENE (CHLOROPRENE) 
CHLORODIBROMOMETHANE 
CHLORODIBROMOMETHANE, DRY WEIGHT 
CHLORODIFLUORO-METHANE 
CHLORODIMEFORM 
CHLOROETHANE 
CHLOROETHANE, TOTAL WEIGHT 
CHLOROETHYLENE BISTHIOCYANATE 
CHLOROFORM 
CHLOROFORM EXTRACTABLES, TOTAL 
CHLOROFORM, DISSOLVED 
CHLOROFORM, DRY WEIGHT 
CHLOROHEXANE, TOTAL 
CHLOROMETHANE 
CHLOROMETHYL BENZENE 
CHLORONEB ORGANIC PESTICIDE 
CHLORONITROBENZENE 
CHLOROPHENOXY PROPANANOL 
CHLOROSYRINGEALDEHYDE, EFFLUENT 
CHLOROTHALONIL ORGANIC PESTICIDE 
CHLOROTOLUENE 
CHLOROXAZONE 
CHLORPHENIRAMINE 
CHLORPYRIFOS 
CHROMIUM 
CHROMIUM SLUDGE SOLID 
CHROMIUM SLUDGE TOTAL 
CHROMIUM TOTAL RECOVERABLE 

CHROMIUM TRIVALENT IN BOTTOM 
DEPOSITS 
CHROMIUM, DISSOLVED (AS CR) 
CHROMIUM, DRY WEIGHT 
CHROMIUM, HEXAVALENT 
CHROMIUM, HEXAVALENT (AS CR) 
CHROMIUM, HEXAVALENT DISSOLVED (AS 
CR) 
CHROMIUM, HEXAVALENT IN BOT DEP (DRY 
WGT) 
CHROMIUM, HEXAVALENT POTENTIALLY 
DISOLVED 
CHROMIUM, HEXAVALENT TOT 
RECOVERABLE 
CHROMIUM, SUSPENDED (AS CR) 
CHROMIUM, TOTAL 
CHROMIUM, TOTAL (AS CR) 
CHROMIUM, TOTAL DRY WEIGHT (AS CR) 
CHROMIUM, TOTAL IN BOT DEP (WET WGT) 
CHROMIUM, TOTAL PERCENT REMOVAL 
CHROMIUM, TRIVALENT (AS CR) 
CHROMIUM, TRIVALENT, POTENTIALLY 
DISSOLVED 
CHRYSENE 
CIS-1,3-DICHLORO PROPENE 
CITRIC ACID 
CN, FREE (AMENABLE TO CHLORINE) 
COLUMBIUM, TOTAL 
COMBINED METALS SUM 
COPPER 
COPPER AS SUSPENDED BLACK OXIDE 
COPPER IN BOTTOM DEPOSITS (DRY WGT) 
COPPER SLUDGE SOLID 
COPPER SLUDGE TOTAL 
COPPER TOTAL RECOVERABLE 
COPPER, DISSOLVED (AS CU) 
COPPER, PERCENT REMOVAL 
COPPER, POTENTIALLY DISSOLVED 
COPPER, SUSPENDED (AS CU) 
COPPER, TOTAL (AS CU) 
COPPER, TOTAL PER BATCH 
COUMAPHOS 
CRESOL 
CYANATE (AS OCN) 
CYANAZINE 
CYANIDE (A) 
CYANIDE AND THIOCYANATE - TOTAL 
CYANIDE COMPLEXED TO RANGE OF 
COMPOUND 
CYANIDE FREE NOT AMENABLE TO 
CHLORIN. 
CYANIDE IN BOTTOM DEPOSITS (DRY WGT) 
CYANIDE SLUDGE SOLID 
CYANIDE, FILTERABLE, TOTAL 
CYANIDE, FREE AVAILABLE 

A-115



 

51 

CYANIDE, FREE-WATER PLUS 
WASTEWATERS 
CYANIDE, DISSOLVED STD METHOD 
CYANIDE, FREE (AMEN. TO CHLORINATION) 
CYANIDE, TOTAL (AS CN) 
CYANIDE, TOTAL RECOVERABLE 
CYANIDE, WEAK ACID, DISSOCIABLE 
CYCLOATE (RONEET) 
CYCLOHEXANE 
CYCLOHEXANONE 
CYCLOHEXYL AMINE (AMINO HEXAHYDRO) 
CYCOHEXANONE 
CYFLUTHRIN 
DACONIL (C8CL4N2) 
DACTHAL 
DAZOMET 
DCPA, ORGANIC PESTICIDE 
DDD IN WHOLE WATER SAMPLE 
DDE 
DDT 
DDT/DDD/DDE, SUM OF P, P & O,P ISOMERS 
DECACHLOROBIPHENYL (DCBP) TOTAL 
DECHLORANE PLUS 
DEF, ORGANIC PESTICIDE 
DEHYDROABIETIC ACID 
DELNAV 
DELTA BENZENE HEXACHLORIDE 
DELTAMETHRIN 
DEMETON 
DIAZINON 
DIBENZO (A,H) ANTHRACENE 
DIBENZO (A,H) ANTHRACENE, DRY WEIGHT 
DIBENZOFURAN 
DIBROMOCHLORO-METHANE 
DIBROMODICHLOROMETHANE 
DIBROMOMETHANE 
DICHLONE 
DICHLORAN, TOTAL 
DICHLOROBENZENE 
DICHLOROBENZENE, ISOMER 
DICHLOROBENZYLTRIFLUORIDE 
DICHLOROBROMOMETHANE 
DICHLOROBROMOMETHANE, DRY WEIGHT 
DICHLOROBUTADIENE 
DICHLOROBUTENE-(ISOMERS) 
DICHLORODEHYDRO-ABEIETIC ACID 
DICHLORODIBROMOMETHANE 
DICHLORODIFLUORO-METHANE 
DICHLOROETHENE, TOTAL 
DICHLOROFLUORO METHANE 
DICHLOROMETHANE 
DICHLOROPROPYLENE, 1,2 
DICHLOROTOLUENE 
DICHLOROTRIFLUORO- ETHANE 
DICHLORVOS, TOTAL 
DICHLORVOS, TOTAL DISSOLVED 

DICHLORVOS, TOTAL SED DRY WEIGHT 
DICHLORVOS, TOTAL SUSPENDED 
DICYCLOHEXYLAMINE, TOTAL 
DICYCLOPENTADIENE 
DIDECYLDIMETHYL AMMONIUM CHLORIDE 
DIDROMOMETHANE, 1-2 
DIELDRIN 
DIELDRIN, DRY WEIGHT 
DIETHL METHYL BENZENESULFONAMIDE 
DIETHYL PHTHALATE 
DIETHYL PHTHALATE, DRY WEIGHT 
DIETHYLAMINE 
DIETHYLAMINOETHANOL 
DIETHYLBENZENE 
DIETHYLENE GLYCOL DINITRATE, TOTAL 
DIETHYLHEXYL        PHTHALATE ISOMER 
DIETHYLHEXYL-       PHTHALATE 
DIETHYLSTILBESTEROL 
DIFOLATAN 
DIISOPROPYL ETHER 
DIMETHOXYBENZIDINE 
DIMETHYL BENZIDINE 
DIMETHYL DISULFIDE TOTAL 
DIMETHYL NAPHTHALENE 
DIMETHYL PHTHALATE 
DIMETHYL PHTHALATE 
DIMETHYL PHTHALATE, DRY WEIGHT 
DIMETHYL SULFIDE TOTAL 
DIMETHYLAMINE 
DIMETHYLANILINE 
DI-N-BUTYL PHTHALATE 
DI-N-BUTYL PHTHALATE, DRY WEIGHT 
DI-NITRO BUTYL PHENOL (DNBP) 
DINITROTOLUENE 
DI-N-OCTYL PHTHALATE 
DI-N-OCTYL PHTHALATE, DRY WEIGHT 
DINOSEB 
DINOSEB (DNBP) 
DIOXANE 
DIOXATHION ORGANIC PESTICIDE 
DIOXIN 
DIOXIN (TCDD) SUSPENDED 
DISSOLVED RADIOACTIVE GASSES 
DISULFOTON 
DIURON 
DMDS 
DOCOSANE 
DODECYLGUANIDINE SALTS 
DYPHYLLINE 
EDTA 
EDTA AMMONIATED 
ENDOSULFAN SULFATE 
ENDOSULFAN, ALPHA, IN WASTE 
ENDOSULFAN, BETA, IN WASTE 
ENDOSULFAN, TOTAL 
ENDOTHALL SALTS & ESTERS, ORG. PEST. 
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ENDRIN 
ENDRIN + ENDRIN ALDEHYDE (SUM) 
ENDRIN ALDEHYDE 
EPHEDRINE SULFATE 
EPICHLOROHYDRIN 
EPTC (EPTAM) 
ESTRADIOL 
ETHALFLURALIN WATER, TOTAL 
ETHANE, 1,2-BIS (2- CLRETHXY), HOMLG 
SUM 
ETHION 
ETHOXYQUIN 
ETHYL ACETATE 
ETHYL BENZENE 
ETHYL ETHER BY GAS CHROMATOGRAPH 
ETHYL METHANESULFONATE 
ETHYL METHYL-DIOXOLANE 
ETHYL PARATHION 
ETHYLBENZENE 
ETHYLBENZENE, DRY WEIGHT 
ETHYLENE 
ETHYLENE CHLOROHYDRIN 
ETHYLENE DIBROMIDE  (1,2 
DIBROMOETHANE) 
ETHYLENE GLYCOL 
ETHYLENE GLYCOL DINITRATE 
ETHYLENE OXIDE 
ETHYLENE THIOUREA (ETU) 
ETHYLENE, DISSOLVED (C2H4) 
EXPLOSIVE LIMIT, LOWER 
EXPLOSIVES, COMBINED TNT + RDX + 
TETRYL 
FENARIMOL ORGANIC PESTICIDE 
FENVALERATE ORGANIC PESTICIDE 
FERRICYANIDE 
FLUORANTHENE 
FLUORANTHENE, DRY WEIGHT 
FLUORENE 
FLUORENE, DRY WEIGHT 
FLUORIDE-COMPLEX 
FLUSILAZOLE 
FOAMING AGENTS 
FOLPET WATER TOTAL 
FORMALDEHYDE 
FORMIC ACID 
FREON 113 (1,1,1-TRIFLOURO-2,2- 
FREON, TOTAL 
FUEL, DIESEL, #1 
FURANS 
FURFURAL 
GALLIUM, TOTAL (AS GA) 
GAMMA-BHC 
GAMMA, TOTAL 
GAMMA, TOTAL COUNTING ERROR 
GASOLINE, REGULAR 
GERMANIUM, TOTAL (AS GE) 

GLYPHOSATE, TOTAL 
GOLD, TOTAL (AS AU) 
GROSS BETA 
GUAFENSIN 
GUANIDINE NITRATE 
GUTHION 
HALOGEN, TOTAL ORGANIC 
HALOGEN, TOTAL RESIDUAL 
HALOGENATED HYDRO-CARBONS, TOTAL 
HALOGENATED ORGANICS 
HALOGENATED TOLUENE 
HALOGENS, ADSORBABLEORGANIC 
HALOGENS, TOTAL ORGAN-ICS BOTTOM 
SEDIMENT 
HALOGENS, TOTAL COMBINED 
HALOMETHANES, SUM 
HEPTACHLOR 
HEPTACHLOR + HEPTACHLOR EPOXIDE 
HEPTACHLOR, DRY WEIGHT 
HEPTANE 
HERBICIDES, TOTAL 
HEXACHLOROBENZENE 
HEXACHLOROBENZENE, DRY WEIGHT 
HEXACHLOROBIPHENYL 
HEXACHLOROBUTADIENE 
HEXACHLOROBUTADIENE, DRY WEIGHT 
HEXACHLOROCYCLOHEXANE (BHC) TOTAL 
HEXACHLOROCYCLO-PENTADIENE 
HEXACHLOROCYCLOPENTADIENE, DRY 
WEIGHT 
HEXACHLOROETHANE 
HEXACHLOROETHANE, DRY WEIGHT 
HEXACHLOROPENTADIENE 
HEXACHLOROPHENE 
HEXADECANE 
HEXAHYDROAZEPINONE 
HEXAMETHYL-PHOSPHORAMINE (HMPA) 
HEXAMETHYLBENZENE 
HEXANE 
HEXAZIMONE 
HMX-1,3,5,7-TETRA ZOCINE (OCTOGEN) 
HYDRAZINE 
HYDRAZINES, TOTAL 
HYDROCARBON, TOTAL RECOVERABLE 
HYDROCARBONS NITRATED 
HYDROCARBONS NITRATED, TOTAL 
HYDROCARBONS, AROMATIC 
HYDROCARBONS, TOTAL GAS 
CHROMATOGRAPH 
HYDROCARBONS, IN H2O,IR,CC14 EXT. 
CHROMAT 
HYDROGEN CYANIDE 
HYDROQUINONE 
HYDROXYACETOPHENONE 
HYDROXYQUINOLINE TOTAL 
HYDROXYZINE 
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INDENE 
INDENO (1,2,3-CD) PYRENE 
INDENO (1,2,3-CD) PYRENE, DRY WEIGHT 
INDIUM 
IODINE 129 
IODINE RESIDUAL 
IODINE TOTAL 
ISOBUTYL ACETATE 
ISOBUTYL ALCOHOL 
ISOBUTYRALDEHYDE 
ISODECYLDIPHENYL-PHOSPHATE 
ISODRIN 
ISO-OCTANE 
ISOOCTYL 2,4,5-T 
ISOOCTYL SILVEX 
ISOPHORONE 
ISOPHORONE, DRY WEIGHT 
ISOPIMARIC ACID 
ISOPRENE 
ISOPROPALIN WATER, TOTAL 
ISOPROPANOL 
ISOPROPYL ACETATE 
ISOPROPYL ALCOHOL (C3H8O), SED. 
ISOPROPYLBENZENE 
ISOPROPYL ETHER 
ISOPROPYLBIPHENYL, TOTAL 
ISOPROPYLIDINE DIOXYPHENOL 
ISOTHIAZOLONE 
ISOTHIOZOLINE, TOTAL 
ISOXSUPRINE 
KELTHANE 
KEPONE 
KN METHYL ORGANIC PESTICIDE 
LANTHANUM, TOTAL 
LEAD 
LEAD TOTAL RECOVERABLE 
LEAD 210 
LEAD 210, TOTAL 
LEAD 212 
LEAD 214 
LEAD SLUDGE SOLID 
LEAD SLUDGE TOTAL 
LEAD, DISSOLVED (AS PB) 
LEAD, DRY WEIGHT 
LEAD, POTENTIALLY DISSOLVD 
LEAD, TOTAL (AS PB) 
LEAD, TOTAL DRY WEIGHT (AS PB) 
LINDANE 
LINOLEIC ACID 
LINOLENIC ACID 
LINURON ORGANIC PESTICIDE 
M-ALKYLDIMETHLBENZYLAMCL 
MALATHION 
MB 121 
MCPA 2-ETHYLHEXYL ESTER 
MERCAPTANS, TOTAL 

MERCAPTOBENZOTHIAZOLE 
MERCURY 
MERCURY TOTAL RECOVERABLE 
MERCURY, DISSOLVED (AS HG) 
MERCURY, DRY WEIGHT 
MERCURY (HG), IN BARITE, DRY WEIGHT 
MERCURY, POTENTIALLY DISSOLVD 
MERCURY, TOT IN BOT DEPOSITS (DRY 
WGT) 
MERCURY, TOTAL (AS HG) 
MERCURY, TOTAL (LOW LEVEL) 
METALS TOXICITY RATIO 
METALS, TOTAL 
METALS, TOX PRIORITY POLLUTANTS, 
TOTAL 
METAM POTASSIUM 
META-XYLENE 
METHAMIDOPHOS ORGANIC PESTICIDE 
METHAM SODIUM (VAPAM) 
METHANE 
METHANOL, TOTAL 
METHOCARBAMOL 
METHOMYL 
METHOXYCHLOR 
METHOXYPROPYLAMINE 
METHYL ACETATE 
METHYL BROMIDE 
METHYL METHANESULFONATE 
METHYL BROMIDE, DRY WEIGHT 
METHYL CHLORIDE 
METHYL CHLORIDE, DRY WEIGHT 
METHYL CYANIDE (ACETONITRILE) 
METHYL ETHYL BENZENE 
METHYL ETHYL KETONE 
METHYL ETHYL SULFIDE 
METHYL FORMATE 
METHYL ISOBUTYL KETONE (MIBK) 
METHYL MERCAPTAN 
METHYL METHACRYLATE 
METHYL NAPHTHALENE 
METHYL PARATHION 
METHYL STYRENE 
METHYLAMINE 
METHYLCYCLOPENTANE 
METHYLENE BIS-THIOCYANATE 
METHYLENE CHLORIDE 
METHYLENE CHLORIDE, DRY WEIGHT 
METHYLENE CHLORIDE, SUSPENDED 
METHYLHYDRAZINE 
METRIBUZIN (SENCOR), WATER, 
DISSOLVED 
METRIOL TRINITRATE, TOTAL 
MIREX 
MOLYBDENUM DISSOLVED (AS MO) 
MOLYBDENUM, TOTAL (AS MO) 
MONOCHLOROACETIC ACID 
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MONO-CHLORO-BENZENES 
MONOCHLOROBENZYLTRIFLUORIDE 
MONOCHLORODEHYDRO- ABIETIC ACID 
MONOCHLOROTOLUENE 
MP062 (STEWARD) 
NABAM, ORGANIC PESTICIDE 
NABONATE 
N-AMYL ACETATE 
NAPHTHALENE 
NAPHTHALENE, DRY WEIGHT 
NAPHTHENIC ACID 
NAPROPAMIDE (DEVRINOL) 
N-BUTYL ACETATE 
N-BUTYL-BENZENE SULFONAMIDE (IN WAT) 
N-BUTYL-BENZENE (WHOLE WATER, UG/L 
NEPTUNE BLUE 
N-HEPTADECANE 
NIACINAMIDE 
NICKEL 
NICKEL SLUDGE SOLID 
NICKEL SLUDGE TOTAL 
NICKEL TOTAL RECOVERABLE 
NICKEL, DISSOLVED (AS NI) 
NICKEL, POTENTIALLY DISSOLVED 
NICKEL, SUSPENDED (AS NI) 
NICKEL, TOTAL (AS NI) 
NICKEL, TOT IN BOTTOM DEPOSITS (DRY 
WGT) 
NICKEL, TOTAL PER BATCH 
NICOTINE SULFATE 
NITROBENZENE 
NITROBENZENE, DRY WEIGHT 
NITROCELLULOSE 
NITROFURANS 
NITROGEN, ORGANIC, DISSOLVED (AS N) 
NITROGLYCERIN BY GAS 
CHROMATOGRAPHY 
NITROGUANIDINE 
NITROSODIPHENYLAMINE 
NITROSTYRENE 
N-METHYL-2-PYRROLIDONE 
N-NITROSO COMPOUNDS, VOLATILE 
N-NITROSODIBUTYL-AMINE 
N-NITROSODIETHYL-AMINE 
N-NITROSODIMETHYL-AMINE 
N-NITROSODIMETHYL-AMINE, DRY WEIGHT 
N,N-DIETHYL CARBANILIDE 
N,N-DIMETHYL FORMAMIDE 
N-NITROSODI-N-BUTYLAMINE 
N-NITROSODI-N-PROPYLAMINE 
N-NITROSODI-N-PROPYLAMINE, DRY 
WEIGHT 
N-NITROSODIPHENYL-AMINE 
N-NITROSODIPHENYLAMINE, DRY WEIGHT 
N-NITROSOPYRROLIDINE 
NONHALOGENATED  VOLATILE ORGANICS 

NONPURGEABLE ORGANIC HALIDES 
NORFLURAZON ORGANIC PESTICIDE 
N PENTANE 
N-PROPYLBENZENE 
O-CHLOROBENZYL CHLORIDE 
OCTACHLORO-CYCLOPENTENE 
OCTACHLORODIBENZO P DIOXIN 
OCTACHLORODIBENZOFURAN 
OCTYLPHENOXY POLYETHOXYETHANOL 
OIL/GREASE CALCULATED LIMIT 
OIL, PETROLEUM ETHER EXTRACTABLES 
OLEIC ACID 
ORDRAM (HYDRAM) 
ORGANIC ACTIVE IN-GREDIENTS 
(40 CFR 455) 
ORGANIC COMPOUNDS, CHLOROFORM 
EXTRACT. 
ORGANIC HALIDES, TOTAL 
ORGANIC PESTICIDE CHEMICALS 
(40 CFR 455) 
ORGANICS, GASOLINE RANGE 
ORGANICS, TOTAL 
ORGANICS, TOTAL HALOGENS (TOX) 
ORGANICS, TOTAL PURGE-ABLES (METHOD 
624) 
ORGANICS, TOTAL TOXIC (TTO) 
ORGANICS-TOTAL VOLATILE (NJAC 
REG.7:23-17E) 
ORGANICS, VOLATILE (NJAC REG. 7:23-17E) 
ORTHENE 
ORTHOCHLOROTOLUENE 
ORTHO-CRESOL 
ORTHO-XYLENE 
O-TOLUIDINE 
OXALIC ACID 
OXYTETRACYCLINE HYDROCHLORIDE 
P,P-DDE-DISSOLVED 
P,P-DDT-DISSOLVED 
PALLADIUM, TOTAL (AS PD) 
P-AMINOBIPHENYL 
PANTHALIUM, TOTAL 
PARABEN (METHYL AND PROPYL) 
PARACHLOROMETA CRESOL 
PARA-DICHLOROBENZENE 
PARAQUAT 
PARATHION 
PCB-1016 (AROCHLOR 1016) 
PCB-1221 (AROCHLOR 1221) 
PCB-1232 (AROCHLOR 1232) 
PCB-1242 (AROCHLOR 1242) 
PCB-1248 (AROCHLOR 1248) 
PCB-1254 (AROCHLOR 1254) 
PCB-1260 (AROCHLOR 1260) 
PCB-1262 
PCB, TOTAL SLUDGE, SCAN CODE 
PCBS IN BOTTOM DEPS. (DRY SOLIDS) 
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PCNB, ORGANIC PEST. 
P-CRESOL 
P-DIMETHYLAMINO-AZOBENZENE 
PEBULATE (TILLAM) 
PENDIMETHALIN ORGANIC PESTICIDE 
PENTACHLOROBENZENE 
PENTACHLOROETHANE 
PENTACHLOROPHENOL 
PENTANE, TOTAL EFFLUENT 
PERFLUOROBUTANE SULFONAMIDE 
PERFLUOROBUTANOIC ACID 
PERFLUOROBUTANOIC SULFONATE 
PERFLUOROOCTANE SULFONAMIDE 
PERFLUOROOCTANE SULFONATE 
PERFLUOROOCTANOIC ACID 
PERMETHRIN, TOTAL 
PERTHANE 
PESTICIDES, GENERAL 
P-ETHYLTOLUENE 
PETROL HYDROCARBONS, TOTAL 
RECOVERABLE 
PHENACETIN 
PHENANTHRENE 
PHENANTHRENE, DRY WEIGHT 
PHENOL, SINGLE COMPOUND 
PHENOLIC COMPOUNDS, SLUDGE TOTAL, 
DRY WEIGHT 
PHENOLIC COMPOUNDS, UNCHLORINATED 
PHENOLICS IN BOTTOM DEPOSITS (DRY 
WGT) 
PHENOLICS, TOTAL RECOVERABLE 
PHENOLS 
PHENOLS, CHLORINATED 
PHENOXY ACETIC ACID 
PHENYLPROPANOLAMINE 
PHENYLTOLOXAMINE 
PHORATE 
PHOSMET, ORGANIC PESTICIDE 
PHOSPHATED PESTICIDES 
PHOSPHOROTHIOIC ACID 0,0,0-TRIETHYL 
ESTR 
PHTHALATE ESTERS 
PHTHALATES, TOTAL 
PHTHALIC ACID 
PHTHALIC ANHYDRIDE 
PIRIMICARB 
PLATINUM, TOTAL (AS PT) 
POLONIUM 210 
POLYACRILAMIDE CHLORIDE 
POLYBROMINATED BIPHENYLS 
POLYBROMINATED DIPHENYL OXIDES 
POLYCHLORINATED BIPHENYLS (PCBS) 
POLYMETHYLACRYLIC ACID 
POLY-NUCLEAR AROMATICS (POLYRAM) 
POTASSIUM 40 
PRIORITY POLLUTANTS TOTAL EFFLUENT 

PROFENOFOS 
PROMETON, ORGANIC PESTICIDE 
PROMETRYN, ORGANIC PESTICIDE 
PRONAMIDE, ORGANIC PESTICIDE 
PROPABHLOR (RAMROD) DISSOLVED 
PROPACHLOR, ORGANIC PESTICIDE 
PROPANE, 2-METHOXY-2-METHYL (MTBE) 
PROPANIL 
PROPAZINE, ORGANIC PESTICIDE 
PROPRANE, TOTAL 
PROPYL ACETATE 
PROPYLENE OXIDE 
PROPYLENGLYCOL, TOTAL 
PROTACTINIUM 234, DRY WEIGHT 
PURGEABLE AROMATICS METHOD 602 
PURGEABLE HYDRO-CARBONS, METH. 601 
PURGEABLE ORGANIC HALIDES 
PYMETROZINE 
PYRENE 
PYRENE, DRY WEIGHT 
PYRETHRINS 
PYRIDINE 
PYRIFENOX 
QUARTERNARY AMMONIUM COMPOUNDS 
QUINOLINE 
RADIATION-GROSS ALPHA TOT DISSOLVED 
RADIATION-GROSS ALPHA TOT 
SUSPENDED 
RADIATION, GROSS BETA 
RADIATION, GROSS ALPHA 
RADIOACTIVITY 
RADIOACTIVITY, GROSS 
RADIUM 224 
RADIUM 226 + RADIUM 228, TOTAL 
RADIUM 226, DISSOLVED 
RADIUM 228, TOTAL 
RARE EARTH METALS, TOTAL 
RATIO OF FECAL COLIFORM TO FECAL 
STREPOC 
R-BHC (LINDANE) GAMMA 
RDX, DISSOLVED 
RDX, TOTAL 
RESIN ACIDS, TOTAL 
RESORCINOL 
RHODIUM, TOTAL 
ROTENONE 
ROUNDUP 
ROVRAL 
RUBIDIUM, TOTAL (AS RB) 
SAFROLE 
SAMARIUM, TOTAL (AS SM IN WATER) 
SELENIUM SLUDGE SOLID 
SELENIUM, ACID SOLUBLE 
SELENIUM, DISSOLVED (AS SE) 
SELENIUM, DRY WEIGHT 
SELENIUM, POTENTIALLY DISSOLVD 
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SELENIUM, SLUDGE, TOTAL DRY WEIGHT 
SELENIUM, TOTAL (AS SE) 
SELENIUM, TOTAL RECOVERABLE 
SEVIN (CARBARYL) IN TISSUE 
SEVIN (CARBRYL) 
SILVER 
SILVER TOTAL RECOVERABLE 
SILVER IN BOTTOM DEPOSITS (DRY WGT) 
SILVER, DISSOLVED (AS AG) 
SILVER, IONIC 
SILVER, POTENTIALLY DISSOLVED 
SILVER, TOTAL (AS AG) 
SILVER, TOTAL PER BATCH 
SILVEX 
SODIUM CHLORATE 
SODIUM DICHROMATE 
SODIUM DIMETHYL-DITHIOCARBAMATE, 
TOTAL 
SODIUM-O-PPTH 
SODIUM PENTACHLORO- PHENATE 
SODIUM POLYACRYLATE, TOTAL 
SOPP 
SOPP, LOADING RATE 
STIROFOS 
STROBANE 
STRONTIUM 90, TOTAL 
STRONTIUM, DISSOLVED 
STRONTIUM, TOTAL (AS SR) 
STYRENE 
STYRENE, TOTAL 
SULFABENZAMIDE 
SULFACETAMIDE 
SULFATHIAZOLE 
SULFOTEPP (BLADAFUME) 
TANNIN AND LIGNIN 
TCDD EQUIVALENTS 
TCMTB 
TEBUCONAZOLE 
TEBUPIRIMFOS 
TEBUTHIURON ORGANIC PESTICIDE 
TECHNETIUM-99 
TEFLUTHRIN 
TELLURIUM, TOTAL 
TEMEPHOS 
TERBACIL 
TERBUFOS 
TERBUFOS (COUNTER) TOTAL 
TERBUTHYLAZINE ORGANIC PESTICIDE 
TERBUTRYN, ORGANIC PESTICIDE 
TETRA SODIUM EDTA 
TETRACHLORDIBENZOFURAN, 2378-(TCDF) 
SED, 
TETRACHLOROBENZENE 
TETRACHLOROETHANE, TOTAL 
TETRACHLOROETHENE 
TETRACHLOROETHYLENE 

TETRACHLOROETHYLENE, DRY WEIGHT 
TETRACHLOROGUAIACOL (4CG) IN WHOLE 
WATER 
TETRAHYDRO-3,5-DIMETHYL-2-HYDRO-
1,3,5-TH 
TETRAHYDROFURAN 
TETRAMETHYL AMMONIUM HYDROXIDE 
TETRAMETHYLBENZENE 
THALLIUM 208 
THALLIUM IN BOTTOM DEPOSITS (DRY 
WGT) 
THALLIUM, ACID SOLUBLE 
THALLIUM, DISSOLVED (AS TL) 
THALLIUM, POTENTIALLY DISSOLVED 
THALLIUM, TOTAL (AS TL) 
THALLIUM, TOTAL RECOVERABLE 
THC, DRY & 02 
THEOPHYLLINE 
THIABENDAZOLE 
THIOBENDAZOLE 
THIOCARBAMATES 
THIOCYANATE  (AS SCN) 
THIOSULFATE ION(2-) 
THORIUM 230 
THORIUM 232 
THORIUM 232 PCI/G OF DRY SOLIDS 
THORIUM 234 
TIN 
TIN, DISSOLVED (AS SN) 
TIN, TOTAL (AS SN) 
TIN, TOTAL RECOVERABLE 
TIN, TRI-ORGANO- 
TITANIUM, DISSOLVED (AS TI) 
TITANIUM, TOTAL (AS TI) 
TITANIUM, TOTAL DRY WEIGHT (AS TI) 
TOLUENE 
TOLUENE, DISSOLVED 
TOLUENE, DRY WEIGHT 
TOLUENE-2,4 -DIISOCYANITE 
TOLYTRIAZOLE 
TOPSIN 
TOTAL ACID PRIORITY POLLUTANTS 
TOTAL BASE/NEUTRAL PRIORITY 
POLLUTANTS 
TOTAL PESTICIDES 
TOTAL PHENOLS 
TOTAL POLONIUM 
TOTAL PURGEABLE HALOCARBONS 
TOTAL TOXIC ORGANICS (TTO) (40 CFR 413) 
TOTAL TOXIC ORGANICS (TTO) (40 CFR 433) 
TOTAL TOXIC ORGANICS (TTO) (40 CFR 
464A) 
TOTAL TOXIC ORGANICS (TTO) (40 CFR 
464B) 
TOTAL TOXIC ORGANICS (TTO) (40 CFR 
464C) 
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TOTAL TOXIC ORGANICS (TTO) (40 CFR 
464D) 
TOTAL TOXIC ORGANICS(TTO) (40 CFR 465) 
TOTAL TOXIC ORGANICS (TTO) (40 CFR 467) 
TOTAL TOXIC ORGANICS (TTO) (40 CFR 468) 
TOTAL TOXIC ORGANICS (TTO) (40 CFR 469) 
TOTAL VOLATILE PRIORITY POLLUTANTS 
TOXAPHENE 
TOXAPHENE, DRY WEIGHT 
TOXICS, PERCENT REMOVAL 
TRANS-1,2-DICHLORO-ETHYLENE 
TRANS-1,3-DICHLORO PROPENE 
TREFLAN (TRIFLURALIN) 
TRIADIMEFON ORGANIC PESTICIDE 
TRIBUTHYLAMINE 
TRIBUTYLTIN 
TRICHLOROBENZENE 
TRICHLOROBENZENE 1,2,4 TOTAL 
TRICHLOROETHANE 
TRICHLOROETHENE 
TRICHLOROETHYLENE 
TRICHLOROETHYLENE, DISSOLVED 
TRICHLOROETHYLENE, DRY WEIGHT 
TRICHLOROFLUORO-METHANE 
TRICHLOROGUAIACOL 
TRICHLOROMETHANE 
TRICHLOROPHENATE-(ISOMERS) 
TRICHLOROPHENOL 
TRICHLOROTOLUENE 
TRICHLOROTRIFLUORO-ETHANE 
TRICHOROFON 
TRIETHANOLAMINE 
TRIETHYLAMINE 
TRIFLURALIN (C13H16F3N3O4) 
TRIHALOMETHANE, TOT. 
TRIMETHYL BENZENE 
TRINITROTOLUENE (TNT), DISSOLVED 
TRINITROTOLUENE (TNT), TOTAL 
TRIPHENYL PHOSPHATE 
TRITHION 
TRITIUM (1 H3), TOTAL 
TRITIUM, TOTAL 
TRITIUM, TOTAL COUNTING ERROR (PC/L) 
TRITIUM, TOTAL NET INCREASE H-3 UNITS 
TUNGSTEN, DISSOLVED 
TUNGSTEN, TOTAL 
U-236 TOTAL WTR 
URANIUM 235, DRY WEIGHT 
URANIUM 238 
URANIUM, POTENTIALLY DISSOLVD 
URANIUM, 235 TOTAL 
URANIUM, 238 TOTALURANIUM, NATURAL, 
DISSOLVED 
URANIUM, NATURAL, TOTAL 
URANIUM, NATURAL, TOTAL (IN PCI/L) 
URANIUM, TOTAL AS U308 

URANYL-ION 
UREA 
VERNAM (S-PROPYLDI-
PROPYLTHIOCARBAMATE) 
VINYL ACETATE 
VINYL CHLORIDE 
VINYL CHLORIDE, DRY WEIGHT 
VOLATILE COMPOUNDS (GC/MS) 
VOLATILE FRACTION ORGANICS (EPA 624) 
VOLATILE HALOGENATED HYDROCARBONS 
VOLATILE HALOGENATED ORGANICS 
(VHO), TOT 
VOLATILE HYDROCARBONS 
VOLATILE ORGANIC COMPOUND (VOC) 
VOLATILE ORGANICS DETECTED 
XANTHATES 
XC POLYMER IN DRILLING FLUIDS 
XYLENE 
XYLENE, PARA-TOTAL 
ZINC 
ZINC IN BOTTOM DEPOSITS (DRY WGT) 
ZINC SLUDGE SOLID 
ZINC SLUDGE TOTAL 
ZINC TOTAL RECOVERABLE 
ZINC, DISSOLVED (AS ZN) 
ZINC, DRY WEIGHT 
ZINC, PERCENT REMOVAL 
ZINC, POTENTIALLY DISSOLVED 
ZINC, TOTAL 
ZINC, TOTAL (AS ZN) 
ZIRAM, ORGANIC PESTICIDE 
ZIRCONIUM, TOTAL 
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Abbreviations 

EPA U.S. Environmental Protection Agency 
ERP Enforcement Response Policy 
ERPP Enforcement Response and Penalty Policy 
FIFRA Federal Insecticide, Fungicide, and Rodenticide Act 
FY Fiscal Year 
OECA Office of Enforcement and Compliance Assurance 
OIG Office of Inspector General 
PCB Polychlorinated Biphenyls 
TSCA Toxic Substances Control Act 

Cover photo:	 A farmer mixes herbicide prior to application; the farmer wears complete 
protection while using the chemicals. (U.S. Department of Agriculture’s 
National Resources Conservation Service photo) 

Hotline 
To report fraud, waste, or abuse, contact us through one of the following methods: 

email: OIG_Hotline@epa.gov write: EPA Inspector General Hotline  
phone: 
fax: 

1-888-546-8740 
202-566-2599 

1200 Pennsylvania Avenue, NW 
Mailcode 2431T 

online: http://www.epa.gov/oig/hotline.htm Washington, DC  20460 
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U.S. Environmental Protection Agency 	  13-P-0431 

September 26, 2013 Office of Inspector General 

At a Glance
 

Why We Did This Review 

The purpose of this review 
was to evaluate how the 
U.S. Environmental Protection 
Agency’s (EPA’s) Federal 
Insecticide, Fungicide, and 
Rodenticide Act (FIFRA) and 
Toxic Substances Control Act 
(TSCA) enforcement tools 
achieve intended outcomes; 
and whether penalty 
negotiations are managed to 
protect human health and the 
environment. This briefing 
report contains findings and 
recommendations related to 
FIFRA and TSCA good faith 
reductions and ability to pay 
penalties. FIFRA regulates the 
distribution, sale and use of 
pesticides. TSCA provides the 
EPA with authority to require 
reporting, recordkeeping and 
testing requirements, and 
restrictions to chemical 
substances and mixtures.  

This report addresses the 
following EPA theme: 

 Taking action on toxics and 
chemical safety. 

For further information, 
contact our public affairs office 
at (202) 566-2391. 

The full report is at: 
www.epa.gov/oig/reports/2013/ 
20130926-13-P-0431.pdf 

EPA Needs to Update Its Pesticide and Chemical 
Enforcement Penalty Policies and Practices 

What We Found 

We found that EPA regions differed in how they documented decisions and 
justified penalties related to FIFRA and TSCA enforcement penalty reductions. 
EPA regions generally did not consistently determine and document reductions in 
proposed penalties based on good faith of the violators, and in some regions 
reductions appeared automatic without adequate justification. The lack of 
adequate guidance for determining good faith reductions and supporting 
documentation for good faith reductions creates a risk that violators may not be 
treated equitably. In addition, EPA may be losing opportunities to fully collect all 
penalties due. 

We found that the EPA lacks a sufficient policy to address violators who are 
unable to pay FIFRA and TSCA penalties. The current “ability to pay” model and 
policy are limited to cases where an individual may not have the cash to pay a 
penalty. However, no guidance exists for applying non-monetary penalty 
alternatives such as public service for FIFRA and TSCA inability to pay cases 
when cash is not available to pay a penalty. Also, training for enforcement staff 
needs to be updated to include more guidance on ability to pay cases. Therefore 
EPA’s enforcement actions for FIFRA and TSCA ability to pay cases may be 
limited by its outdated policy, model and training, which could impact the regions’ 
consistent handling of the growing number of ability to pay claims being received 
from individuals.

  Recommendations and Planned Corrective Actions 

We recommend that the EPA provide adequate guidance for determining a good 
faith reduction, develop a systematic approach to ensure that justifications for 
good faith reductions are documented, revise the EPA’s ability to pay penalty 
policy and evaluate the individual violator model, and provide regional staff with 
updated training for case development.  

The Office of Enforcement and Compliance Assurance agreed with two of our 
five recommendations and provided alternative actions that meet the intent of the 
remaining recommendations. All recommendations are resolved and open with 
corrective actions underway. No further response to this report is required. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

THE INSPECTOR GENERAL 

September 26, 2013 

MEMORANDUM 

SUBJECT:	 EPA Needs to Update Its Pesticide and Chemical Enforcement Penalty  
Policies and Practices 
Report No. 13-P-0431 

FROM:	 Arthur A. Elkins Jr. 

TO:	 Cynthia Giles, Assistant Administrator  
Office of Enforcement and Compliance Assurance  

This is a report on the subject evaluation conducted by the Office of Inspector General (OIG) of the 
U.S. Environmental Protection Agency (EPA). This report contains findings that describe the problems 
the OIG has identified and corrective actions the OIG recommends. This report represents the opinion of 
the OIG and does not necessarily represent the final EPA position. Final determinations on matters in 
this report will be made by EPA managers in accordance with established audit resolution procedures. 

Action Required 

You are not required to provide a written response to this final report because you provided agreed-to 
corrective actions and planned completion dates for the report recommendations. The OIG may make 
periodic inquiries on your progress in implementing these corrective actions. Should you choose to 
provide a final response, we will post your response on the OIG’s public website, along with our 
memorandum commenting on your response. You should provide your response as an Adobe PDF file 
that complies with the accessibility requirements of Section 508 of the Rehabilitation Act of 1973, as 
amended. 

We will post this report to our website at http://www.epa.gov/oig. 

If you or your staff have any questions regarding this report, please contact Assistant Inspector General 
for Program Evaluation Carolyn Copper at (202) 566-0829 or copper.carolyn@epa.gov; or Acting 
Director for Toxics, Chemical Management, and Pollution Prevention Evaluations Jerri Dorsey at 
(919) 541-3601 or dorsey.jerri@epa.gov. 

A-127

http://www.epa.gov/oig
mailto:copper.carolyn@epa.gov
mailto:dorsey.jerri@epa.gov


PurposePurpose 

• The purpose of this review was to evaluate how
U.S. Environmental Protection Agency (EPA) Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA) and
Toxic Substances Control Act ((TSCA)) enforcement tools
achieve intended outcomes; and whether penalty
negotiations are managed to protect human health and
the environment.

• This briefing contains findings and recommendations
related to FIFRA and TSCA:related to FIFRA and TSCA:
– Good faith reductions
– Ability to pay

13 P 0431 1

Background 

• FIFRA regulates the distribution, sale and use of
ppesticides.

• TSCA, which excludes pesticide regulation, provides the
EPA with authority to require reporting, recordkeeping
and testing requirements; and restrictions to chemical
substances and mixtures.

• Enfforcing environmentall llaws is part off thhe EPA’’s
mission to protect human health and the environment.

13 P 0431 2
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Background 
Enfforcement Response Poliliciies ((ERPs))

FIFRA and TSCA enforcement policies level the playing field
b idi d f f iby providing f ifair and consiistent enforcement of companies
nationwide.

• FIFRAFIFRA •• TSCATSCA
– To provide fair and – To assure that

equitable treatment of the penalties are:
regulated communityregulated community, i bl d• Equitable and
including: consistent.

• Predictable enforcement • Eliminate economic
respponses. incentives to violate.incentives to violate.

• Fair penalty assessments. • Deter violations.
• Swift resolution of 
environmental problems. 

• Deterrence of future 
violations. 

13 P 0431 3

•

Background
d i i l lLead Paint Disclosure Rule 

• This rule requires disclosure of known lead based paint
and/or lead based paint hazards by persons selling or leasing
housing constructed prior to 1978.

Exposure to lead can contribute to elevated blood lead levelsExposure to lead can contribute to elevated blood lead levels
for children living in properties where lead paint exists due to
lack of notification of possible existence of lead paint as
required by EPAA’s Lead Rule.s Lead Rule.required by EP

• According to the Centers for Disease Control and Prevention,
childhood lead poisoning is the most preventable
environmental disease among children under age 6 Even lowenvironmental disease among children under age 6. Even low
levels of lead exposure can cause developmental problems
such as learning disabilities, decreased intelligence and
behavioral problemsbehavioral problems.

13 P 0431 4
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Methodology 

• We selected a judgmental sample of 43 out of 290 FIFRA
and TSCA Fiscal Year (FY) 2010 closed enforcement casesand TSCA Fiscal Year (FY) 2010 closed enforcement cases.
This involved 23 FIFRA cases and 20 TSCA cases. The
20 TSCA cases involved 13 Lead Disclosure and 7 PCB
(Polychlorinated Biphenyl) cases.

– FIFRA enforcement penalties analyzed/addressed the sale
of unregistered pesticides and label violationsof unregistered pesticides and label violations.

– TSCA enforcement penalties analyzed/addressed the
improper use and managgement of PCBs in schools, andp p
the implementation of the Lead Paint Disclosure Rule in
households.

13 P 0431 5

Methodology gy

• We reviewed FIFRA and TSCA statutes, as well as the
applilicablble enfforcementt poliliciies, processes andd crititeriia.

• We conducted interviews of Office of Enforcement and 
Compliance Assurance (OECA) staff (specifically theCompliance Assurance (OECA) staff (specifically, the
Waste and Chemical Enforcement Division and the Office
of Compliance); as well as enforcement staff from EPA
Regions 2, 4, 5, 7 and 10.

• We performed our evaluation from June 2011 to May
2013 i d ith ll t d t2013 in accordance with generally accepted government
auditing standards. Those standards require that we plan
and pperform the evaluation to obtain sufficient and
appropriate evidence.

13 P 0431 6
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Finding 
Goodd Fai hith Reductiions Lacked Support d k d

• We found that EPA reggions differed in how theyy
documented and justified reduced penalties for sampled
FIFRA and TSCA enforcement cases.

• Specifically, regions in general did not sufficiently document 
and/or justify good faith reductions to proposed penalties.

•• Furthermore the agency has not provided regions whoFurthermore, the agency has not provided regions, who
administer the enforcement process, guidance or policies
that adequately delineate the processes to document the
reduction of a penalty, establish the appropriate level of
reduction for good faith, and assure that the reductions are
in line with behavior of the respondent.in line with behavior of the respondent.

13 P 0431 7

Finding 
Good Faith Reductions Lacked Support (cont.) 

• Documentation within case files generally did not clearly delineate
h d h d ti f d f ith d t i dwhy and how reductions for good faith were determined.

• One region used nothing more than a simple statement for
justification. For example one region wrote, “…A 30% reduction is
recommended based on resppondent’s coopperation and ggood faith
efforts to comply.”

• Another regional justification stated, “…We are also giving the 20%
reduction for good faith….”

•• EPA policyEPA policy, states: In all instancesstates: “ the facts and rationale…In all instances, the facts and rationale
justifying penalty reduction must be recorded in the case file and
included in any memoranda accompanying settlement.”
(A Framework for Statute Specific Approaches to Penalty
Assessment: Implementing EPA’s Policy on Civil Penalties,
February 16, 1984)

• Without adequate documentation to justify reductions, there is no
assurance that reduction decisions are consistent across likeassurance that reduction decisions are consistent across like 
violators. 

13 P 0431 8
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Conclusion/Recommendations 
Goodd Faithh Redductions 

We concluded that the lack of adequate guidance for
determining good faith reductions and adequate
documentation for good faith reductions creates a risk
that violators mayy not be treated eqquitablyy. In addition,
EPA may be losing opportunities to fully collect all
penalties due.

RRecommenddatiions:
We recommend that the Assistant Administrator for Enforcement and
Compliance Assurance:

11. P id id f d i i d f i h d iProvide guidance for determining good faith reductions.
2. Develop an approach to ensure justifications for good faith

reductions are adequately documented.

13 P 0431 9

Conclusion/Recommendations
G d F ith R d tiGood Faith Reductions (cont.) 

Agency Response and OIG EvaluationAgency Response and OIG Evaluation
Agency Response to Recommendation 1:

The agency did not concur with recommendation 1 to update guidance for determining
good f id faithh redductiions. Basedd on didiscussiions with thhe agency on thhe d fdraft report, it wasB i h i
agreed that the corrective actions to remedy recommendation 2, the re issuance of
GM 88 – “Documenting Penalty Calculations and Justifications in EPA Enforcement
Actions” – will also address the condition of inadequate guidance. GM 88 will augment
the current FIFRA and TSCA Enforcement Response Penalty Policies (ERPPs). The regions
will utilize both the ERPs and GM 88 as guidance to determine and support reductions
to penalties for good faith.

OIG Evaluation:

The agency’s corrective actions address the intent of the recommendation. Therefore,
th OIG id thi d ti t b l dthe OIG considers this recommendation to be resolved.

13 P 0431 10
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Conclusion/Recommendations 
Goodd Faithh Redductions ((cont.))

Agency Response and OIG Evaluation (cont.)
Aggencyy Respponse to Recommendation 2:

The agency concurs with recommendation 2 and provided a planned corrective action

plan and a completion date.

OIG Evaluation:
We concur with this action. The agency provided a corrective action plan and
completion date for this action. Therefore, the OIG considers this recommendation tocompletion date for this action. Therefore, the OIG considers this recommendation to
be resolved.

13 P 0431 11

Finding 
h ll i biliChallenges Exist ffor Ability to Pay Cases

We found that the EPA’s enforcement actions for FIFRA andWe found that the EPA s enforcement actions for FIFRA and
TSCA ability to pay cases may be limited by an outdated
policy, model and training.

• EPA’s ERPP does not prescribe alternatives (such as public
service and payment plans) when a penalty cannot be
paid.paid.
– Although alternatives are allowed, the current lead based paint

disclosure ERPP only provides guidance on penalty reductions.
It does not include when and how alternatives can be used.

– Consequently, if EPA does not apply a non monetary alternative
form of payment when a violator is unable to pay, enforcement
against noncompliance is absent.

13 P 0431 12
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Finding 
Challenges Exist ffor Ability to Pay Cases (cont.) 

EPA’s “INDIPAY” economic model is limited in itsEPA s INDIPAY economic model is limited in its
ability to help teams evaluate claims for FIFRA/TSCA
ability to pay cases.

– INDIPAY is intended to evaluate individual taxpayers'
claims of inabilityy to afford ppenalties,, clean upp costs or
compliance costs.

– Currently, the model does not assess an individual’s
assets.

– An updated model could help improve the accuracy of
the agencyagency’s ability to pay claims.s ability to pay claims.the

13 P 0431 13

Finding 
Challenges Exist for Ability to Pay Cases (cont.) 

EPA does notEPA does not proovide adequateate guidanceidance or trainingtraining on pr ide adeq g or on
evaluating ability to pay claims for case teams.

– OECA does not currently provide any case development
training.

– The EPA guidance is inadequate for case teams or financialThe EPA guidance is inadequate for case teams or financial
analysts on how to handle claims for individuals, except for
under the Superfund program.

– Lack of adequate guidance and training could impact the
regions’ consistent handling of the growing number of
ability to pay claims being received from individualsability to pay claims being received from individuals. 

13 P 0431 14
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Conclusion/Recommendations 
Abilibility to Pay 

EPA needs to update its policy to better address violators who are
unablble tto pay penalties.lti

Recommendations:
We recommend that the Assistant Administrator for Enforcementr c mmend tha the Assis an Adminis a or for En or tWe e o t t t tr t f cemen
and Compliance Assurance:

3. Update the existing Lead Based Paint Disclosure ERPP to
include guidance on:
a. How to evaluate ability to pay claims for individuals, and
b. When and how to apply alternatives such as payment plans and

public service to ability to pay cases.

4.4. Evaluate the INDIPAY economic model to determineAEvaluate the INDIP Y economic model to determine
whether revisions would improve applicability to lead
paint disclosure cases with individual violators.

5. Provide regional staff with updated training for case
ddevellopment, includiding evalluatiion of abilibility to pay claims.i l f l i

13 P 0431 15

Conclusion/Recommendations 
Abilibility to Pay (cont.) 

AgencAgency RResponse and OIG E aland OIG Evaluationesponse ation
Agency Response to Recommendation 3:

The agency provided alternative actions in lieu of the OIG recommendation 3. The
agency recommended updating the 1986 “Guidance on Determining a Violator's Abilityagency recommended updating the 1986 Guidance on Determining a Violator's Ability
to Pay a Civil Penalty” guidance instead of the Lead Paint Disclosure ERPP.

OIG Evaluation:

We concur with the alternative corrective action provided by the agency. Therefore, the
OIG considers this recommendation to be resolved.

13 P 0431 16
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Conclusion/Recommendations
Abilibility to Pay (cont.)

Agency Response and OIG Evaluation (cont.)Agency Response and OIG Evaluation (cont.)
Agency Response to Recommendation 4:

The agency in its response advised that the INDIPAY model “is not suitable” for these
types of real estate fact specific analyses. However, the agency believes that it is not
necessary to update the INDIPAY model to address its limitations relating to the
valuation of real estate assets. Based on discussions with the agency, the agency has
agreed to update the 1986 “Guidance on Determining a Violator’s Ability to Pay a Civil
Penalty,y,” which it believes will have more significant impact across the agency thanimpact agencysignific 
updating the model. 

OIG Evaluation:

We concur with the alternative corrective action provided by the agency. Therefore, the
OIG considers this recommendation to be resolved.

13 P 0431 17

Conclusion/Recommendations
Ability to Pay (cont.)

Agency Response and OIG Evaluation (cont.)Agency Response and OIG Evaluation (cont.)
Agency Response to Recommendation 5:

The agency concurs with recommendation 5 and provided a corrective action plan and
completion date.

OIG Evaluation:

We concur with this action. The agency provided a corrective action plan and
completion date for this action. Therefore, the OIG considers this recommendation to
be resolved.

13 P 0431 18
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Status of Recommendations and 
Potential Monetary Benefits 

POTENTIAL MONETARY 
RECOMMENDATIONS BENEFITS (in $000s) 

Rec. 
No. 

Page 
No. Subject Status1 Action Official 

Planned 
Completion 

Date 
Claimed 
Amount 

Agreed-To 
Amount 

1 

2 

3 

4 

9 

9 

15 

15 

Provide guidance for determining good faith 
reductions. 

Develop an approach to ensure justifications for 
good faith reductions are adequately documented. 

Update the existing Lead-Based Paint Disclosure 
ERPP to include: 

a. How to evaluate  ability to pay claims for 
individuals, and  

b. When and how to apply alternatives such as 
payment plans and public service to ability to 
pay cases. 

Evaluate the INDIPAY economic model to 
determine whether revisions would improve 
applicability to lead paint disclosure cases with 
individual violators. 

O 

O 

O 

O 

Assistant Administrator for 
Enforcement and 

Compliance Assurance 

Assistant Administrator for 
Enforcement and 

Compliance Assurance 

Assistant Administrator for 
Enforcement and 

Compliance Assurance 

Assistant Administrator for 
Enforcement and 

Compliance Assurance 

9/30/13  

9/30/13  

6/30/14  

6/30/14  

5 15 Provide regional staff with updated training for case 
development, including evaluation of ability to pay 
claims. 

O Assistant Administrator for 
Enforcement and 

Compliance Assurance 

9/30/14  

O = recommendation is open with agreed-to corrective actions pending  
C = recommendation is closed with all agreed-to actions completed  
U = recommendation is unresolved with resolution efforts in progress 
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Appendix A 

Agency Response to Draft Report 

July 3, 2013 
MEMORANDUM 

SUBJECT: Response to the Office of Inspector General Draft Report: “EPA Needs to Update 
Its Pesticide and Chemical Enforcement Penalty Policies and Practices,” dated 
June 6, 2013, Report No. OPE-FY11-0018  

FROM: Cynthia Giles 
Assistant Administrator 

TO: Carolyn Copper 
Assistant Inspector General 
Office of Program Evaluation 

Thank you for the opportunity to respond to the draft findings and recommendations presented in 
the Office of Inspector General (OIG) Draft Report, “EPA Needs to Update Its Pesticide and 
Chemical Enforcement Penalty Policies and Practices” (Report). Following is a summary of 
comments from the Office of Enforcement and Compliance Assurance (OECA), followed by 
OECA’s position on each of the Report’s recommendations. For those Report recommendations 
with which OECA agrees, we propose corrective actions and estimated completion dates. For 
those Report recommendations with which OECA does not agree, we explain our position and 
either propose alternatives to those recommendations or, in the case of Recommendation 1, we 
propose that no further action is needed. 

Summary Comments 

The TSCA cases addressed in OIG’s Report involved the Lead-Based Paint Disclosure Rule. It is 
important to note that the focus of the lead enforcement program has shifted away from lead 
disclosure cases and toward renovation, repair, and painting (RRP) cases. As noted in the 2014 
National Program Managers’ Guidance, 95 percent of lead enforcement resources should be 
allocated to RRP enforcement. With this shift in focus, OECA has worked with the regions to 
ensure national consistency in penalty calculations and documentation. 

OIG Response: The OIG did not solely review Lead-Based Paint Disclosure Rule cases.  
The OIG reviewed 43 cases, of which 23 were FIFRA cases, seven were TSCA PCB cases, 
and 13 were TSCA Lead-Based Paint Disclosure Rule cases. The results of the OIG review 
disclosed that the lack of guidance and supporting documentation for good faith reductions 
pertained to both FIFRA and TSCA cases. Recommendations 1 and 2 relate to both FIFRA 
and TSCA policies.  

13-P-0431 20 

A-138



 

   

 

 
 
 
 
 
 
 
 
 
 

 
 
 
 

 
 

 

 
 
 
 
 
 
 

Recommendation 1: OECA disagrees with the OIG’s recommendation that OECA update the 
criteria in the Lead-Based Paint Disclosure Rule Enforcement Response and Penalty Policy (LBP 
Disclosure ERPP) for determining good-faith reductions. While the Report states that 
documentation for good-faith reductions in case files was inadequate, the Report does not 
identify any specific deficiencies with regard to the criteria themselves. Therefore, rather than 
revising the guidance related to criteria for good-faith reductions in LBP Disclosure Rule cases, 
which are increasingly rare, OECA will continue to work with the regions on national 
consistency in RRP cases. 

OIG Response: The OIG met with the agency to discuss the draft findings and 
recommendations. Based on discussions with the agency, it was agreed that the corrective 
actions to remedy recommendation 2, the re-issuance of GM-88, “Documenting Penalty 
Calculations and Justifications in EPA Enforcement Actions,” will also address the 
condition of lack of guidance. GM-88 will augment the current FIFRA and TSCA ERPPs. 
The regions will utilize both the ERPPs and GM-88 as guidance to determine and support 
reductions to penalties for good faith. The agency’s corrective actions address the intent of 
the recommendation. Therefore, the OIG considers this recommendation to be resolved. 

Recommendation 2: In order to ensure justifications for good faith reductions are adequately 
documented in case files, OECA will re-circulate GM-88, “Documenting Penalty Calculations 
and Justifications in EPA Enforcement Actions,” to Enforcement Directors and Regional 
Counsel. 

OIG Response: We concur with the corrective action provided by the agency and thus 
consider this recommendation to be resolved. 

Recommendation 3.a: In its Report, the OIG found that “[t]here is no EPA guidance for case 
teams or financial analysts on how to handle claims for individuals, except for under the 
Superfund program.” See Report at 13. To address this finding, the OIG recommends that OECA 
update the existing LBP Disclosure ERPP to include guidance on how to evaluate ability-to-pay 
claims for individuals.   

OECA disagrees with OIG’s statement that there is no EPA guidance on how to handle claims 
for individuals. In addition to the 1986 “Guidance on Determining a Violator’s Ability to Pay a 
Civil Penalty,” the EPA developed the INDIPAY model specifically for the purpose of assisting 
case teams in evaluating ability to pay claims by individuals. OECA does agree, however, that 
additional guidance may be needed on whether and the extent to which the EPA should assess a 
civil penalty where the INDIPAY model assesses an individual’s ability to pay as zero.  

OIG Response: The OIG revised the final report to more accurately reflect the above 
statements regarding the lack of guidance. The OIG concurs that additional guidance is 
needed that adequately addresses the extent to which the EPA should assess a civil penalty 
where the INDIPAY model assesses an individual’s ability to pay as zero. 
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OECA plans to update the 1986 “Guidance on Determining a Violator’s Ability to Pay a Civil 
Penalty.” As part of that effort, OECA will consider whether more guidance is needed on (1) 
how to evaluate ability-to-pay claims in enforcement cases against individuals, and (2) when to 
allow a respondent/defendant to pay a civil penalty in installments and how best to structure 
settlement agreements with delayed payment schedules. 

OIG Response: We concur with the alternative corrective action provided by the agency and 
thus consider this recommendation to be resolved. 

Recommendation 3.b: After finding that EPA’s LBP Disclosure ERPP “does not prescribe 
alternatives (such as public service and payment plans),” the OIG recommends that OECA 
update the LBP Disclosure ERPP “to include when and how to apply alternatives such as 
payment plans and public service to ability to pay cases.” (See OIG Draft Report at 11 and 15.) 

This OIG recommendation appears to be drawn from references in the EPA’s 1984 “A 
Framework for Statute-Specific Approaches to Penalty Assessments: Implementing EPA’s 
Policy on Civil Penalties” (Framework or “GM-22”) to the Agency’s consideration of “a delayed 
payment schedule” or “non-monetary alternatives, such as public service activities” when a 
violator cannot afford to pay a civil penalty. (See Framework at 23.)  

Delayed Payment Schedules 

OECA plans to update the 1986 “Guidance on Determining a Violator’s Ability to Pay a Civil 
Penalty.” As part of that effort, OECA will consider whether more guidance is needed on (1) 
how to evaluate ability-to-pay claims in enforcement cases against individuals, and (2) when to 
allow a respondent/defendant to pay a civil penalty in installments and how best to structure 
settlement agreements with delayed payment schedules. 

Non-monetary Alternatives 

Since issuing the 1984 Framework, the EPA issued the 1998 Supplemental Environmental 
Projects (SEP) Policy. A SEP is a beneficial environmental project a respondent/defendant 
agrees to undertake as part of an enforcement settlement. The project must be one that the 
respondent/ defendant is not already required to perform. As a matter of fiscal law, SEPs must 
have a nexus to the underlying violation and cannot augment the EPA’s or another agency’s 
appropriations. Provided a project meets the conditions of the SEP Policy, the EPA may consider 
a respondent/defendant’s agreement to perform a SEP as a factor in determining the civil penalty 
to be assessed. Furthermore, EPA has provided specific guidance on the SEPs that may be 
appropriate in cases involving violations of lead-based paint rules under TSCA.1 

Finally, TSCA Section 16(a)(2)(C), 15 U.S.C. § 2615(a)(2)(C), authorizes the Administrator to 
compromise, modify or remit, with or without condition, any civil penalty that may be imposed 

1 See August 2010 “Consolidated Enforcement Response and Penalty Policy for the Pre-Renovation Education Rule; 
Renovation, Repair and Painting Rule; and Lead-Based Paint Activities Rule” (LBP Consolidated ERPP) at 26 and 
Appendix D. 
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under this section. The EPA has issued policy on implementing this subsection.2 As discussed in 
the August 2010 LBP Consolidated ERPP, an example of this policy would be the remittance of 
a portion of the unadjusted gravity-based penalty developed for violations of the RRP rule in 
consideration of the violator’s acceptance of the suspension or revocation of the its LBP 
certification or training authorization. According to the LBP Consolidated ERPP, the violator 
would still be liable for a penalty for any economic benefit accrued as a result of the violation(s). 
In addition, the terms of the remittance and suspension or revocation must be incorporated in a 
Compliance Agreement and Final Order.  Finally, the LBP Consolidated ERPP notes that TSCA 
Section 16(a)(2)(C) may also be used to remit penalties if respondent completes projects similar 
to those implemented under the SEP Policy. 

Rather than revise the LBP Disclosure ERPP, OECA proposes to evaluate whether additional 
guidance is needed to clarify whether “non-monetary alternatives, such as public service 
activities,” must meet the SEP Policy. 

OIG Response: We concur with the alternative corrective action provided by the agency and 
thus consider this recommendation to be resolved. 

Recommendation 4: In support of Recommendation 4 -- that OECA evaluate the INDIPAY 
model “to determine whether revisions would improve the applicability to lead disclosure cases 
with individual violators” -- the OIG found that “[c]urrently, the model does not assess an 
individual’s assets.” We disagree with this finding and the OIG’s recommendation that changes 
to INDIPAY are necessary to “assess an individual’s assets.” Contrary to the OIG’s draft finding, 
the INDIPAY model does take into account an individual’s assets in assessing an individual’s 
ability to pay based on information provided by the respondent/defendant.  The reason the model 
is not equipped to provide the user with the assessed value of an individual’s specific assets is 
that such determinations are very case-specific and based on market value. For example, the 
market value of real estate is based on an evaluation of the property (e.g., square footage, 
purpose, condition, improvements) and an assessment of its value in the market in which it is 
located at a particular point in time. 

Because the model is not suitable for this kind of fact-specific analysis, OECA proposes that no 
further action is needed to update the INDIPAY model. Where appropriate in a particular case, 
the EPA may engage an expert to assess the value of a respondent/defendant’s assets.  If EPA 
decides to expend resources in a given case to estimate the value of specific assets, such values 
can then be loaded into the model to fine-tune the ability-to-pay analysis of a particular 
individual. 

OECA will consider whether more guidance is needed on how to evaluate ability-to-pay claims 
in enforcement cases against individuals, as part of OECA’s update of the Agency’s 1986 
“Guidance on Determining a Violator’s Ability to Pay a Civil Penalty.”  

2 See Appendix C, TSCA Enforcement Policy and Guidance Documents; Memorandum, “Settlement with 
Conditions,” A.E. Conroy II (November 16, 1983). 
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OIG Response: As noted by the agency in its response, the current model “is not suitable” 
for these types of fact-specific analysis. However, the agency believes that it is not 
necessary to update the INDIPAY model to address its limitations relating to the valuation 
of real estate assets. Based on discussions with the agency, the agency has agreed to update 
the 1986 “Guidance on Determining a Violator’s Ability to Pay a Civil Penalty,” which it 
believes will have more impact than updating the model. We concur with the alternative 
corrective action provided by the agency and thus consider this recommendation to be 
resolved. 

Recommendation 5: As indicated, OECA plans to update the 1986 “Guidance on Determining 
a Violator’s Ability to Pay a Civil Penalty.” Once that updated guidance is issued, OECA will 
provide training on evaluating a violator’s ability to pay a civil penalty to reflect the new 
guidance. 

OIG Response: We concur with the corrective action provided by the agency and thus 
consider this recommendation to be resolved. 

In Agreement 
No. Recommendation High-Level Intended 

Corrective Action(s) 
Estimated Completion 
by Quarter and FY 

2 Develop a systematic 
approach to ensure 
justifications for good faith 
reductions are adequately 
documented. 

OECA will re-circulate to the 
Enforcement Directors and 
Regional Counsel existing 
guidance on the documentation 
of penalties in case files. See 
memorandum dated August 9, 
1990, “Documenting Penalty 
Calculations and Justifications 
in EPA Enforcement Actions,” 
from the former Assistant 
Administrator for 
Enforcement, James M. Strock. 

4th Quarter of FY 2013 

5 Provide regional staff with 
updated training for case 
development, including 
evaluation of ability to pay 
claims. 

OECA plans to update the 
1986 “Guidance on 
Determining a Violator’s 
Ability to Pay a Civil Penalty.” 
Once that updated guidance is 
issued, OECA will provide 
training on evaluating a 
violator’s ability to pay a civil 
penalty to reflect the new 
guidance. 

4th Quarter of FY 2014 
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Not in Agreement 
No. Recommendation  Agency Explanation/Response Proposed Alternative 

Recommendation 
1 Update criteria for 

determining good faith 
reductions. 

The criteria for determining 
good faith reductions are sound 
and readily accessible in the 
Lead-Based Paint Disclosure 
Rule ERPP. 

No further action 
proposed. 

3.a. Update Lead-Based Paint 
Disclosure ERPP to 
include guidance on how 
to evaluate ability to pay 
for individuals. 

The issue of how to evaluate 
ability to pay claims for 
individuals is not limited to the 
enforcement of TSCA’s Lead-
Based Paint Disclosure Rule. 
Rather, whether a violator can 
afford to pay a civil penalty in 
addition to correcting 
noncompliance can arise in the 
enforcement of other 
environmental requirements 
under TSCA and other statutes. 
Because this issue is cross-
media in nature, it should be 
addressed on a cross-media 
basis in lieu of revising the 
Lead-Based Paint Disclosure 
Rule ERPP. 

OECA plans to update 
the 1986 “Guidance on 
Determining a Violator’s 
Ability to Pay a Civil 
Penalty.” As part of that 
effort, OECA will 
consider whether more 
guidance is needed on (1) 
how to evaluate ability-
to-pay claims in 
enforcement cases 
against individuals, and 
(2) when to allow a 
respondent/defendant to 
pay a civil penalty in 
installments and how best 
to structure settlement 
agreements with delayed 
payment schedules.  

3rd Quarter of FY 2014 
3.b. Update Lead-Based Paint 

Disclosure ERPP to 
include guidance on when 
and how to apply payment 
plans in ability to pay 
cases. 

The issues of when to consider 
and how to structure delayed 
penalty payments are not 
limited to lead-based paint 
disclosure cases but can arise 
regardless of which statutory 
penalty authority is being 
enforced. 

OECA plans to update 
the 1986 “Guidance on 
Determining a Violator’s 
Ability to Pay a Civil 
Penalty.” As part of that 
effort, OECA will 
consider whether more 
guidance is needed on (1) 
how to evaluate ability-
to-pay claims in 
enforcement cases 
against individuals, and 
(2) when to allow a 
respondent/defendant to 
pay a civil penalty in 
installments and how best 
to structure settlement 
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agreements with delayed 
payment schedules.  

3rd Quarter of FY 2014 
3.b. Update Lead-Based Paint 

Disclosure ERPP to 
include guidance on when 
and how to apply 
“alternatives…such as 
public service in ability to 
pay cases.” 

This OIG recommendation 
appears to be drawn from a 
reference in EPA’s 1984 “A 
Framework for Statute-Specific 
Approaches to Penalty 
Assessments: Implementing 
EPA’s Policy on Civil 
Penalties” (Framework) to 
“non-monetary alternatives” 
when a violator cannot afford to 
pay a civil penalty. (See 
Framework at page 23.)  

In 1998, EPA issued the 
Supplemental Environmental 
Projects (SEP) Policy. A SEP is 
a beneficial environmental 
project a respondent/defendant 
agrees to undertake voluntarily 
as part of an enforcement 
settlement. The project must be 
one that the respondent/ 
defendant is not already 
required to perform. As a matter 
of fiscal law, SEPs must have a 
nexus to the underlying 
violation and cannot augment 
EPA’s or another agency’s 
appropriations. 

Rather than revise the 
Lead-Based Paint 
Disclosure ERPP, OECA 
proposes to evaluate 
whether additional cross-
media guidance is needed 
to clarify whether “non-
monetary alternatives, 
such as public service 
activities” must meet the 
SEP Policy. 

2nd Quarter of FY 2014 

4 Evaluate the INDIPAY 
economic model to 
determine whether 
revisions would improve 
applicability to lead paint 
disclosure cases with 
individual violators. 

This recommendation is based 
on the OIG’s draft finding that 
“[c]urrently, the [INDIPAY] 
model does not assess an 
individual’s assets.” We 
disagree with this finding and 
the OIG’s recommendation that 
changes to INDIPAY are 
necessary to “assess an 
individual’s assets.” The 
INDIPAY model does take into 
account an individual’s assets in 
assessing an individual’s ability 

3rd Quarter of FY 2014 
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to pay based on information 
provided by the 
respondent/defendant. The 
model is not the appropriate tool 
for assigning a dollar value to 
an individual’s specific assets, 
which is fact-specific and based 
on market value. 

OECA will consider whether 
more guidance is needed on 
how to evaluate ability-to-pay 
claims in enforcement cases 
against individuals, as part of 
OECA’s update of the Agency’s 
1986 “Guidance on 
Determining a Violator’s 
Ability to Pay a Civil Penalty.” 
See response to 
Recommendation 3.b. 

Contact Information 

If you have any questions or concerns regarding this response, please contact the OECA Audit 
Liaison, Gwendolyn Spriggs, at 202-564-2439. 

Attachment 

cc: 	 Lawrence Starfield, OECA 
 Susan Shinkman, OECA/OCE 

Pam Mazakas, OECA/OCE 
 Rosemarie Kelley, OECA/OCE 

Andrew Stewart, OECA/OCE 
Susan O’Keefe, OECA/OCE 

 Caroline Makepeace, OECA/OCE 
Lauren Kabler, OECA/OCE 
Gwendolyn Spriggs, OECA/OAP 
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Appendix B 

Distribution 

Office of the Administrator  
Assistant Administrator for Enforcement and Compliance Assurance 
Assistant Administrator for Chemical Safety and Pollution Prevention 
Agency Follow-Up Official (the CFO)  
Agency Follow-Up Coordinator 
General Counsel  
Associate Administrator for Congressional and Intergovernmental Relations 
Associate Administrator for External Affairs and Environmental Information 
Principal Deputy Assistant Administrator for Enforcement and Compliance Assurance 
Deputy Assistant Administrator for Chemical Safety and Pollution Prevention 
Audit Follow-Up Coordinator, Office of Enforcement and Compliance Assurance 
Audit Follow-Up Coordinator, Office of Chemical Safety and Pollution Prevention 
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Expedited Settlement 
Agreements

An enforcement tool to address minor non-compliance.

 Beginning of year, EPA makes plans to do inspections at regulated facilities.  
Example: Oil Program

 Oil Spill – illegal to discharge oil into waters of the US [CWA 311(b)(3)]

 Spill Prevention, Control, and Countermeasure – program to prevent oil spill into waters 
of US [CWA 311(j) and 40 CFR 112]

 1320 gallons or more aggregate, stored in above ground storage tank(s), piping, etc.

 Oil “reasonably be expected” to reach waters of the US

 Estimated 438,000 facilities in the US subject to regulations (based on 1996 data)

 Region 9 may inspect 100 facilities in one year.

 Goals: 

 Inspect facilities which may be in non-compliance and get those facilities back into 
compliance.

 Prevent any harm to the environment or human health by addressing non-compliance as 
quickly as possible.

 Send a message to  the regulated community that EPA is checking to see if they are in 
compliance.  EPA may inspect your facility next time.
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Inspection Findings:
• Facilities in Compliance  

• Facilities with Minor Non-Compliance 

 Little harm created from non-compliance. 

 Easily corrected violations.  

 Facility in compliance for the most part.

• Facilities with Moderate Non-Compliance

 Environmental harm created; threat to human health created.

 Requires money and time to correct violations.

 Facility failed to meet significant portion of the compliance requirements.

• Facilities with Major Non-Compliance

 Substantial environmental harm and/or human health threat created.

 Requires substantial money and time to correct violations.

 Facility failed to meet most or all of the compliance requirements.

• Facilities in Compliance  

Hopefully, most of the facilities are in compliance.

• Facilities with Minor Non-Compliance 

15-40%  may be in minor non-compliance

• Facilities with Moderate Non-Compliance

10-15% may be in moderate non-compliance

• Facilities with Major Non-Compliance

1-2% may be in major non-compliance.

A-148



Facilities in compliance

Minor non-compliance

Mod. non-compliance

Major non-compliance

What enforcement is appropriate?
• Compliance  -- No Enforcement Action

• Minor Non-Compliance - ???????

 Little harm created from non-compliance. 

 Easily corrected violations.  

 Facility in compliance for the most part.

• Moderate Non-Compliance – Administrative Enforcement Action 

 Environmental harm created; threat to human health created.

 Requires money and time to correct violations.

 Facility failed to have significant portion of the compliance requirements.

• Major Non-Compliance – Civil Enforcement Action in Federal Court

 Substantial environmental harm and/or human health threat created.

 Requires substantial money and time to correct violations.

 Facility failed to meet most or all of the compliance requirements.
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Traditional Enforcement requires Time and Resources 
• Administrative Enforcement Action (Moderate non-compliance)

 Requires resources to pursue (inspector and attorneys)

 Negotiation of potential settlements.

 Administrative discovery and hearing take months.  

 Monitoring compliance tasks.  Collecting payment of penalty.

 Penalty from $10,000 to $200,000.

• Civil Enforcement Action in Federal Court (Major non-compliance)

 Requires lots of resources to pursue (inspectors, attorneys, Department of Justice, 
expert witnesses, etc.)

 Negotiation of potential settlements.

 Active litigation.  Civil discovery and trial takes years.  Appeals process could take years.

 Complicated and expensive compliance tasks.  Monitoring compliance requirements 
takes years.

 Penalty over $200,000, likely greater than $1 million.  

How do we bring the facilities with 
minor non-compliance into compliance?

 Agency cost (time and money) of pursuing traditional enforcement at each 
facility is high.

 The number of facilities with minor non-compliance is large.

 The harm created at each facility is small.

 Cumulatively, the harm created by all of the minor non-compliance is great.  
Burden on society is great.

 Create a level playing field.  We do not want to reward facilities for non-
compliance.  We do not want to penalize the facilities which incurred the cost 
to comply.

 Deterrent Effect.  If we do not penalize a facility for non-compliance, other 
facilities may decide to ignore the requirements as well.  
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Expedited Settlement Agreements (ESAs)
 Shorten the process to settle cases.  

 Reduce the agency’s cost to pursue and resolve cases.

 Reduce the penalty amount to encourage quick settlement. 

 Require facility to come into compliance within a short time (30 days).

Requirements:

 Violations must be minor, easily detected and easily corrected.

 Violations must not have resulted in significant harm to environment or 
human health.

 Facility can not be a repeat violator.  

Expedited Settlement Agreements (ESAs)
Process

 Inspection

 Inspection Report / Checklist

 Letter to facility with offer to settle and ESA.  No negotiation.

 Facility sign ESA and return signed agreement to EPA within 30 days.

 Facility certifies that violations corrected and facility is in compliance.

 Penalty paid.
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Timeline

Traditional Enforcement

 Inspection 

 Inspection Report

 Letter to facility – notice of 
violation.

 Negotiate compliance tasks and 
penalty amount

 Reach agreement

 Draft settlement document

 Final document; obtain signatures.

 File signed agreement with court.

 Judge approves agreement.

 Facility pays penalty. Facility starts 
compliance tasks.

 Agency verifies compliance.

Expedited Enforcement

 Inspection 

 Inspection Report (checklist)

 Letter to facility – offer to settle 
with draft agreement.

 Facility signs agreement, pays 
penalty, corrects violation in 30 
days.

 Final signed agreement filed and 
approved by Judge.

Oil Program Expedited Settlement 
Agreements
 Oil Spill Prevention, Control, and Countermeasure (SPCC) program 

 $400 to $5,000 limit per ESA

 “Grossly inadequate secondary containment” and “no SPCC Plan at bulk storage 
facilities over 1,000 barrels” are not eligible for ESA.

 Guidance issued in Dec. 2003, amended on Jan. 15, 2010.

 Review policy, checklist, letter, and model ESA

 Oil Spills 

 Less than 100 barrels; $5,000 limit.  State often takes lead for small spills.  

 No repeat violators. 

 R9 ESA program approved on Oct 21, 2005.

 Review policy and draft ESA.
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Documents:

 EPA Memo “Use of Expedited Settlements to Support Appropriate Tool 
Selection” December 2, 2003.

 EPA Memo “Approval of Region 9 Section 311 Expedited Spill Penalty Program” 
Oct 21, 2005.

 EPA Memo “Approval of Adjustments to SPCC Expedited Settlement Agreement 
Program” Jan. 15 2010.

 Example Region 9 Oil Spill ESA
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UNITED STATES ENViRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

OC 21 20G5

OFFICE OF
ENFORCEMENT AND

COMPUANCE ASSURANCE

MEMORANDUM

SUBJECT: Approval of Region 9 Section 311 Expedited Spill Penalty Program

FROM: Mark Pollins, Director
Water Enforcement Division, ORE a

TO: Keith Takata, Director
Superfund Division, Region 9

This office approves your request to carry out an expedited enforcement program for
Clean Water Act Section 311 oil spills.

As noted in your correspondence, we understand that the expedited Regional oil spill
program will apply only to minor impact spills to which the responsible party has conducted an
adequate or superior spill response. The responsible party must have no more than minimal
culpability for the discharge. Repeat violators are ineligible for this program. If the total amount
spilled onto an adjoining shoreline andlor water of the United States exceeds 100 barrels, or the
discharge fails to meet the other criteria as described above, the discharge will be ineligible for
the expedited program and will be handled by a more traditional means. The Region should use
the ERNS data base as a targeting tool, but before talcing any action under this pilot the Region
will obtain further information by use of a Section 308 information request to the discharger or
by an on-scene report by a government inspector.

We agree on the following, non-negotiable settlement schedule for such spills:

Amount discharged Penalty

Up to 20 barrels $500
2lto30barrels $3000
3lto40barrels $3500
41 to S0barrels $4000
5lto79barrels $4500
8Oto 100 barrels $5000

Internet Address (URL) • http:I/www.epa.gov
RecycledlRecyclable .Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Poatconsurner content)A-180
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We further understand that, if the respondent does not agree to settle any expedited matter
within thirty days (or sixty days upon an EPA extension), the settlement offer will be withdrawn
in favor of the possibility of a more formal administrative penalty proceeding that conforms to
the August 1998 Section 311 penalty policy.

The use of the program is approved, in large part, because of the Region’s commitment to
use it as part of a more complete enforcement program that will encompass other Class I cases,
Class II cases, and judicial referrals that will be subject to the August 1998 penalty policy. It is
my understanding that use of the expedited program will be to complement, rather than substitute
for, other formal Section 311 spill enforcement by Region 9.

If you or your staffhave any questions, please contact David Drelich of my staffby email
or by telephone at (202) 564-2949.

Attachments

cc: Mark Samolis, Region 9
Andrew Helmlinger, Region 9
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REVISED EXPEDITED SETTLEMENT OFFER FOR STORM WATER (CONSTRUCTION)
 
May 20061 

Appropriate Use of the ESO 

Storm water cases often involve facilities or sites where the cumulative effect of 
discharges can have significant environmental impact.  In storm water cases, issuing timely and 
consistent enforcement actions is necessary to deter future violations and promote prompt return 
to compliance.  This can be achieved through issuing an expedited settlement offer pursuant to 
the revisions to the “Consolidated Rules of Practice Governing the Administrative Assessment of 
Civil Penalties, Issuance of Compliance or Corrective Action Orders, and the Revocation, 
Termination or Suspension of Permits” (Consolidated Rules), 40 C.F.R. Part 22. This document 
provides guidance in implementing Part 22 with respect to certain violations of Clean Water Act 
storm water regulations for construction activities. 

The Consolidated Rules provide that, where the parties agree to settle one or more causes 
of action before the filing of an administrative penalty complaint, a proceeding may be 
commenced and concluded simultaneously by issuance of a consent agreement and final Clean 
Water Act section 309(g) penalty order.  40 C.F.R. § 22.13(b).2  As formulated in the Expedited 
Settlement Agreement Offer (ESO) program, this provides “real time” enforcement in situations 
where violations can be quickly corrected and a penalty collected within a short amount of time, 
generally a few months from EPA’s discovery of the violation.  Under the ESO approach, in 
specified circumstances, a violator of storm water regulations may resolve its violation through 
an expedited process in which the violator (1) corrects identified deficiencies, (2) signs an 
agreement with EPA certifying prompt correction, and (3) pays a penalty. 

Violations appropriate for expedited settlements are those that are easily correctable and 
that may pose some potential harm to human health or the environment, but which do not result 
in significant harm to, or present an imminent and substantial endangerment to, human health or 
the environment.  EPA regions are strongly encouraged to continue targeting for serious 
violations that result in harm to the environment and human health.  However, in those instances 
where easily correctable violations are discovered that pose some potential harm, the ESO would 
be an appropriate response mechanism. 

The ESO is designed to provide an administratively streamlined approach to resolving 
violations where a full administrative compliance order (ACO) is not warranted.  In requiring a 
respondent to correct deficiencies, certify to those corrections and pay a penalty, the Expedited 
Settlement Agreement achieves the same ends as an ACO, but in a shorter, more easily 
administered format.  As a result, a separate compliance order requiring corrective action is 

1This version supersedes the “Expedited Settlement Offer (ESO) for Storm Water (Construction)” issued on 
August 21, 2003. 

2An ESO developed under the approach described here is a tool for quickly resolving certain CWA storm 
water violations. It is not appropriate for use as a penalty demand in an administrative penalty hearing or a judicial 
trial. Further, whether the Agency decides to use the ESO approach at all is purely within EPA’s discretion. 
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unnecessary, and regions should generally not issue ACOs at the same time that they issue 
ESOs.3 

Criteria 

The criteria below describe when a site should be considered for the ESO program.  The 
purpose of the ESO Criteria is to ensure that ESOs are issued under the appropriate 
circumstances.  Sites that meet all of the following criteria may be eligible for an ESO:  (1) sites 
where the penalty calculated via the ESO Deficiencies Form is no more than $15,000; (2) sites 
where there is no evidence of significant environmental impact (e.g., turbidity observed in 
receiving water); (3) sites where the operator is not a repeat violator4; and (4) sites where there is 
no evidence of non-allowable, non-storm water discharges (e.g., industrial process wastewater 
discharge, such as discharge from a concrete batch plant operation).  While there are no site size 
restrictions on the use of the ESO, generally the bigger the site the greater the potential for 
significant environmental harm.  Therefore, Regions should carefully consider site size prior to 
using the ESO. 

Terminology 

Expedited Settlement Deficiencies Form. The Deficiencies Form is provided to the 
regions to calculate a proposed or recommended penalty for the site based on the inspector’s 
findings. The values assigned to each permit requirement in the Deficiencies Form reflect the 
costs the operator would have incurred had the operator obtained and complied with a permit, 
and a gravity component.  Penalties should be based on all deficiencies found at a site, including 
(1) statutory violations, (2) violations of an NPDES permit, and (3) in the case of facilities 
without an NPDES permit, deficiencies that would have constituted a violation at a properly 
permitted facility.  In short, the region should consider all deficiencies at a site, whether or not 
the operator obtained a permit, when calculating a penalty.  The Deficiencies Form will be 
incorporated by reference into the Expedited Settlement Agreement.

 Preliminary Inspection Observations.  The Preliminary Inspection Observations is an 
optional form that regions may choose to leave with a site operator at the time of inspection.  It 
provides a simple checklist inspectors may use to highlight their initial observations about 
potential problems at a site.  It is not a formal settlement offer and imposes no obligations on site 
operators who receive it. However, providing site-specific deficiency information at the time of 
inspection will afford operators an opportunity to achieve prompt compliance if they so choose. 

3If regions believe the joint issuance of an ACO/ESO is necessary to ensure compliance, they must consult 
with the Water Enforcement Division (WED) on a case-by-case basis prior to issuance. 

4A repeat violator is any operator who, in the past five years, has been issued a formal enforcement action, 
or an administrative penalty order (APO), by either EPA or a state for violation of either the multi-sector general 
permit (MSGP), the construction general permit (CGP), or an individual storm water permit issued by EPA or a 
state: 1) at the facility where the instant violation occurred; or 2) at two or more facilities, under the ownership, 
operation, or control of the operator. 
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Expedited Settlement Agreement. This agreement is a “Consent Agreement and Final 
Order” pursuant to 40 C.F.R. § 22. 

Procedure 

This section describes the steps the regions should follow in developing an individual 
ESO, and finalizing an Expedited Settlement Agreement: 

1.	 The inspector targets a site after consulting appropriate storm water targeting guidance 
and conducts a storm water inspection. 

2.	 The inspector consults the ESO Criteria (and other storm water guidance, including that 
referenced above) to determine whether the site is eligible for the ESO. 

3.	 If the inspector determines that the site is eligible for the ESO, the inspector completes 
the Deficiencies Form (Attachment 2) and calculates a proposed penalty. 

4.	 Regions should not leave a Deficiencies Form at a site after an inspection. Instead, 
regions can choose to have the inspector leave a Preliminary Inspection Observations 
(Attachment 5) form at the time of the inspection.  It is important to note, however, that 
the Preliminary Inspection Observations form is only an informational tool and, if the 
inspector does leave a copy on site, the Region retains the ability to make a determination 
as to what type of enforcement action to take, if any, for alleged violations observed 
during the inspection. Inspectors should receive regional training in the use of this tool 
so that the inspector can explain the expedited settlement approach to the inspected 
entity, and, in particular, be able to clearly indicate that the Preliminary Inspection 
Observations form does not reflect EPA decisions regarding violations discovered during 
inspection and imposes no obligations on the facility/site operator. 

5.	 Regional management reviews the Deficiencies Form and finalizes the appropriate 
penalty. Once the penalty is finalized, an Expedited Settlement Agreement (Attachment 
4), along with Expedited Settlement Agreement Instructions sheet (Attachment 3) and the 
Deficiencies Form (Attachment 2) are mailed to each operator at the site within 21 
business days of the inspection. 

6.	 The site representative is given 30 days to return a signed Expedited Settlement 
Agreement and penalty payment to the Region in the manner outlined in the Expedited 
Settlement Agreement Instructions.5  If the signed Expedited Settlement Agreement is not 
received within 30 days, it is automatically withdrawn without prejudice to EPA’s ability 
to institute an enforcement action for noncompliance as identified in the Deficiencies 
Form. Regions have the discretion to extend the offer, for cause, but generally should 

5Requesting the penalty payment prior to public notice guards against having to file collection actions in the 
future; however, some regions may choose not to require payment prior to public notice.  If this is the case, a region 
may request that the respondent submit payment within ten days of receiving notice from EPA that the Agreement is 
effective. 
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not grant an extension beyond 60 to 90 days after the violator’s receipt of the ESO. If the 
offer is withdrawn, the region should be prepared to escalate its enforcement response by 
commencing a traditional administrative enforcement proceeding under 40 C.F.R. Part 
22. 

7.	 Before issuing an Expedited Settlement Agreement, the region must provide public notice 
and a reasonable opportunity to comment on the proposed issuance of the ESO.  See 
CWA section 309(g)(4)(A).  EPA’s regulations require that the agency must provide, in 
the case of settlement by consent agreement and final order, notice no less than 40 days 
before issuance of an order assessing a penalty. 40 C.F.R. § 22.45(b). We recommend a 
thirty-day comment period.  Regions should consider any public comments received in 
that period regarding the Expedited Settlement Agreement. If, after reviewing the public 
comments, a region determines that the Expedited Settlement Agreement is appropriate 
(e.g. in the public interest), the region should proceed with issuance. The appropriate 
delegatee in the region must sign as complainant.  40 C.F.R. § 22.18(b)(2). No sooner 
than ten days after the close of the recommended comment period, 40 C.F.R. § 22.18(a), 
an appropriate official at the region (e.g., a Regional Judicial Officer) may sign and ratify 
the consent agreement. 40 C.F.R. § 22.18(b)(3).  No settlement is final without a final 
order from the Regional Administrator or Regional Judicial Officer ratifying the 
Expedited Settlement Agreement. 

8.	 Regions should file the original signed Expedited Settlement Agreement with the 
Regional Hearing Clerk, mail a copy back to the respondent, and mail a copy to any 
commenters informing them of their right to file, within 30 days of receipt of their copy 
of the Expedited Settlement Agreement, either a request with the Regional Administrator 
for a hearing on the penalty pursuant to CWA Section 309(g)(4)(c), or a petition for 
judicial review to set aside the Expedited Settlement Agreement pursuant to CWA Section 
309(g)(8) and Part 22. The Expedited Settlement Agreement is effective 30 days after 
signature by the Appropriate Official, unless a request for a hearing on the penalty or a 
petition to set aside the Expedited Settlement Agreement is filed by a commenter.  See 
CWA Section 309(g)(5). 

9.	 Regions should consult the most current Office of Compliance (OC) “Call Memo” for 
reporting requirements.  Pursuant to the discussion above, ESOs should not have 
accompanying AOs and therefore the only action reported in ICIS should be the ESO. 
Regions should report the environmental benefits of ESOs in ICIS.  Environmental 
benefits can be calculated by estimating the sediment reduction at construction sites 
where deficiencies have been corrected pursuant to an ESO. The Storm Water Pollutant 
Reduction Calculator, which can be obtained from OC’s Enforcement Targeting and Data 
Division or found online at: 
http://intranet.epa.gov/oeca/oc/etdd/fy05eoy/wetweathercalculationtools.html, should be 
used to estimate sediment reduction. 
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EXPEDITED SETTLEMENT AGREEMENT INSTRUCTIONS 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
 
REGION [Region]
 

INSTRUCTIONS
 

The United States Environmental Protection Agency (EPA) has authority under Section 309 of the Clean Water Act 
to pursue civil penalties for violations of the storm water regulations.  EPA encourages the expedited settlement 
of certain violations of storm water requirements, such as the violations cited in the Expedited Settlement 
Agreement (“Agreement”) for which these instructions are provided. 

You may resolve this matter quickly by: (1) correcting all deficiencies identified by EPA in the Deficiencies Form; 
(2) detailing your corrective actions in a written report; (3) signing the original Agreement; and (4) submitting your 
penalty payment by check with case name and docket number noted. 

[Within THIRTY (30) DAYS from your receipt of the Agreement, you must send the original, signed 
Agreement, the report detailing your corrective actions, and a photocopy of your penalty check, via certified 
mail, to: 

INSERT - REGION ADDRESS 
*** 

You must also send a photocopy of the Agreement and your original penalty check with the case name and 
docket number noted, via certified mail, to: 

INSERT- REGION’S PITTSBURGH P.O. BOX ADDRESS] 

OR 

[Within THIRTY (30) DAYS from your receipt of the Agreement, you must send the original, signed 
Agreement, which includes a certification that you will submit your penalty payment within TEN (10) days 
from the date you receive notice from EPA that the Agreement is effective, and the report detailing your 
corrective actions via certified mail, to:

 INSERT- REGION ADDRESS 
*** 

Within TEN (10) days from the date you receive notice from EPA that the Agreement is effective, you must 
send your original check with the case name and docket number noted and a copy of the Agreement, via 
certified mail, to: 

INSERT- REGION’S PITTSBURGH P.O. BOX. ADDRESS] 

Please retain copies of the signed agreement, the report detailing your corrective actions and the penalty checks for 
your own records. 

You may contact the person listed below and request an extension.  EPA will consider whether to grant an extension 
on a case-by-case basis. If you believe that the alleged violations are without merit (and  you can provide evidence 
contesting the allegations) you must provide such information to EPA as soon as possible but no later than THIRTY 

A-189



(30) days from your receipt of the Agreement. 

If you choose to sign and return the Agreement, you waive your opportunity for a hearing and to appeal pursuant 
to Section 309 of the Clean Water Act. If you choose not to sign and return the Agreement, or contact EPA, within 
THIRTY (30) days, the Agreement will be automatically withdrawn, without prejudice to EPA's ability to file an 
enforcement action for the violations alleged herein or any other violations.  EPA may choose to pursue more 
formal enforcement measures to correct the violation(s) and seek penalties of up to a maximum penalty of $32,500 
per day per violation.  Failure to return the Agreement within the approved time does not relieve you of the 
responsibility to comply fully with the regulations. 

[Insert Region-specific public notice procedure(s)]. 

[Insert Region-specific contact instructions]. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
[Region, Address] 

EXPEDITED SETTLEMENT AGREEMENT 
Docket Number:  CWA-______-______, NPDES No.______________ 

[XXX]  (“Respondent”) is a "person," within the meaning notice from EPA that the Agreement is effective (thirty (30) 
of Section 502(5) of the Clean Water Act (“Act”), 33 U.S.C. days from the date it is signed by the [Appropriate Official]), 
§ 1362(5), and 40 C.F.R. § 122.2. Respondent shall submit a bank, cashiers or certified check, 

with case name and docket number noted, for the amount 
Attached is an “Expedited Settlement Offer Deficiencies specified above payable to the “Treasurer, United States of 

Form” (“Form”), which is incorporated by reference. By its America,” via certified mail, to: INSERT - REGION’S 
signature, Complainant (“EPA”) finds that Respondent is PITTSBURGH P.O. BOX. ] 
responsible for the deficiencies specified in the Form. 

This Agreement settles EPA’s civil penalty claims against 
Respondent [had an unauthorized discharge of storm Respondent for the Clean Water Act violation(s) specified in this 

water in violation of Section 301(a) of the Clean Water Act, 33 Agreement.  EPA does not waive its rights to take any 
U.S.C. § 1311,] or [failed to comply with its National Pollutant enforcement action against Respondent for any other past, present, 
Discharge Elimination System (“NPDES”) storm water permit or future civil or criminal violation of the Act or of any other 
issued under Section 402 of the Act, 33 U.S.C. federal statute or regulation. EPA does not waive its right to issue 
§ 1342.] a compliance order for any uncorrected deficiencies or violation(s) 

described in the Form.  EPA has determined this Agreement to be 
EPA finds, and Respondent admits, that Respondent is appropriate. 

subject to Section 301(a) of the Act, 33 U.S.C. § 1311, and that 
EPA has jurisdiction over any “person” who “discharges This Agreement is binding on the parties signing below 
pollutants” from a “point source” to “waters of the United States.” and effective [thirty (30) days from the date it is signed by the 
Respondent neither admits nor denies the deficiencies specified in Presiding Officer unless a petition to set aside the Order is 
the Form. filed by a commenter pursuant to Section 309(g)(4)(C) of the 

Act, 33 U.S.C. § 1319(g)(4)(C), and Part 22] or [upon filing 
EPA is authorized to enter into this Consent Agreement with the Regional Hearing Clerk. ] 

and Final Order (“Agreement”) under the authority vested in the APPROVED BY EPA:
Administrator of EPA by Section 309(g)(2)(A) of the Act, 33 Date: 
U.S.C. § 1319(g)(2)(A), and by 40 C.F.R. § 22.13(b).  The parties [Complainant] 
enter into this Agreement in order to settle the civil violation(s) [Title] 
alleged in this Agreement for a penalty of $ . 
Respondent consents to the assessment of this penalty, and waives APPROVED BY RESPONDENT: 
the right to: (1) contest the finding(s) specified in the Form; (2) a 
hearing pursuant to Section 309(g)(2) of the Act, 33 U.S.C. Name (print): 

§ 1319(g)(2); and (3) appeal pursuant to Section 309(g)(8), 33 
U.S.C. § 1319(g)(8). 

Title (print): 

Signature: Date: 
Additionally, Respondent certifies, subject to civil and 

criminal penalties for making a false statement to the United 
States Government, that any deficiencies identified in the Form 
have been corrected. Respondent shall submit a written report 
with this Agreement detailing the specific actions taken to correct 
the violations cited herein. 

[More than 40 days have elapsed since the issuance of public 
notice pursuant to Section 309(g)(4)(A) of the Act, 33 U.S.C. 
§ 1319(g)(4)(A), and EPA has received no comments 
concerning this matter.] 

[Respondent certifies that it has submitted a bank, 
Having determined that this Agreement  is authorized by law, 
IT IS SO ORDERED:

cashiers, or certified check, with case name and docket 
number noted, for the amount specified above, payable to the Date 
"Treasurer, United States of America," via certified mail, to: 
INSERT- REGION’S PITTSBURGH P.O. Box No. ] 

[Appropriate Official] 
[Title] 

or 
[Respondent certifies that, within ten (10) days of receiving 
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Expedited Settlement Offer Worksheet
 
Deficiencies Form
 

Consult instructions regarding eligibility criteria 
and procedures prior to use 

version 10.3.4 

Telephone Number NPDES Permit Number 

Inspector Name: 
Inspector Agency: 
Entrance Interview Conducted: 
Exit Interview Conducted: 
Exit Interview given to: 
Exit Interview time: Date: 

R  No. of 
Citation C Deficien- Dollar 

PERMIT COVERAGE Findings Reference** A* cies Amount Total 
3 Operator unpermitted for ______months (# 

months unpermitted equals number of violations) 
CWA 301 X $500.00 = 

LOCATION AND ADDRESS OF SITE 

FACILITY DESCRIPTION / CONTACT NAMES 

LEGAL NAME AND MAILING ADDRESS OF OPERATOR 

Estimated Completion Construction Date: 

Has Operator Requested Rainfall Erosivity or TMDL Waiver per 44 CFR 122.26(b)(15)? 

Other 

Inspection Date: 
Start Construction Date: 

Name of Receiving Water Body (Indicate whether 303(d) listed): 
If Unpermitted, Number of Months Unpermitted: 

Acres Currently Disturbed  | Acres to be Disturbed in Whole Common Plan: 

1 

2 

Name of Site Contact (ESO Worksheet recipient): 
Name of Authorized Official (40 CFR 122.22): 

SWPPP REVIEW 
4 SWPPP not prepared (If no SWPPP, leave 

elements 5 - 30 blank) 
CGP 3.1.A $5,000.00 = 

5 SWPPP prepared but prepared after construction 
start (# of months = # of violations) 

CGP 3.1.A X $75.00 = 

6 SWPPP does not identify all potential sources of 
pollution to include: porta-pottys, fuel tanks, 
staging areas, waste containers, chemical storage 
areas, concrete cure, paints, solvents, etc… 

CGP 3.1.B $250.00 = 

7 SWPPP does not identify all operators for the 
project site and the areas of the site over which 
each operator has control 

CGP 3.3.A $500.00 = 

SWPPP does not have site description, as 
follows: 

A Nature of activity in description CGP 3.3.B.1 $100.00 = 
B Intended sequence of major activities CGP 3.3.B.2 $100.00 = 
C Total disturbed acreage CGP 3.3.B.3 $100.00 = 
D General location map CGP 3.3.B.4 $100.00 = 
E Site map CGP 3.3.C $500.00 = 
F Site map does not show drainage patterns, 

slopes, areas of disturbance, locations of major 
controls, structural practices shown, stabilization 
practices, offsite materials, waste, borrow or 
equipment storage ageas, surface waters, 
discharge points, areas of final stabilization (count 
each omission under 8F as 1 violation) 

CGP 3.3.C.1-8 X $50.00 = 

G Location/description industrial activities, like 
concrete or asphalt batch plants 

CGP 3.3.D $500.00 = 

SWPPP does not: 
A Describe all pollution control measures (e.g. 

BMPs) 
CGP 3.4.A $750.00 = 

9 

8 
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B Describe sequence for implementation CGP 3.4.A $250.00 = 

C Detail operator(s) responsible for implementation CGP 3.4.A $250.00 = 

10 SWPPP does not describe interim stabilization 
practices 

CGP 3.4.B $250.00 = 

11 SWPPP does not describe permanent 
stabilization practices 

CGP 3.4.B $250.00 = 

12 SWPPP does not describe a schedule to 
implement stabilization practices 

CGP 3.4.B $250.00 = 

13 Following dates are not recorded: major grading 
activities; construction temporarily or permanently 
ceased; stabilization measures initiated (count 
each omission under 13 as 1 violation) 

CGP 3.4.C.1-3 X $250.00 = 

14 SWPPP does not have description of structural 
practices to divert flows from exposed soils, retain 
flows, or limit runoff from exposed areas 

CGP 3.4.D $500.00 = 

15 SWPPP does not have a description of measures 
that will be installed during the construction 
process to control pollutants in storm water 
discharges that will occur AFTER construction 
operations have been completed 

CGP 3.4.E $500.00 = 

16 SWPPP does not describe measures to prevent 
discharge of solid materials to waters of the US, 
except as authorized by 404 permit 

CGP 3.4.F $500.00 = 

17 SWPPP does not describe measures to minimize 
off-site vehicle tracking and generation of dust 

CGP 3.4.G $500.00 = 

18 SWPPP does not include description of 
construction or waste materials expected to be 
stored on site w/updates re: controls used to 
reduce pollutants from these materials 

CGP 3.4.H $250.00 = 

19 SWPPP does not have description of pollutant 
sources from areas other than construction 
(asphalt or concrete plants) w/ updates re: 
controls to reduce pollutants from these materials 

CGP 3.4.I $500.00 = 

20 SWPPP does not identify allowable sources of 
non-storm water discharges listed in subpart 1.3.B 
of the CGP of the CGP 

CGP 3.5 $500.00 = 

21 SWPPP does not identify/ensure implementation 
of pollution prevention measures for non-storm 
water discharges 

CGP 3.5 $500.00 = 

22 Endangered Species Act documentation is not in 
SWPPP 

CGP 3.7 $500.00 = 

23 Historic Properties (Reserved) 

24 Copy of permit and/or NOI not in SWPPP (count 
each omission under 24 as 1 violation) 

CGP 3.8 X $250.00 = 

25 SWPPP is not consistent with requirements 
specified in applicable sediment and erosion site 
plans or site permits, or storm water management 
plans or site permits approved by State, Tribal or 
local officials (e.g., MS4 requirements) 

CGP 3.9 $750.00 = 

26 SWPPP has not been updated to remain 
consistent with changes applicable to protecting 
surface waters in State, Tribal or local erosion 
plans 

CGP 3.9 $250.00 = 

27 Copies of inspection reports have not been 
retained as part of the SWPPP for 3 years from 
date permit coverage terminates 

CGP 3.10.G $500.00 = 

28 SWPPP has not been updated/modified to reflect 
change at site effecting discharge, or where 
inspections identify SWPPP/BMPs as ineffective, 
updates to SWPPP regarding modifications to 
BMPs not made within 7 days of such inspection 
(count each omission under under 28 as 1 
violation) 

CGP 3.11.C X $50.00 = 

29 Copy of SWPPP not retained on site CGP 3.12.A $500.00 = 
A SWPPP not made available upon request CGP 3.12.C $500.00 = 

30 SWPPP not signed/certified CGP 3.12.D $500.00 = 
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$0Subtotal SWPPP Deficiencies 
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INSPECTIONS 
Inspections not performed and documented either 
once every 7 days, or once every 14 days and 
within 24 hours after storm event greater than 0.5 
inches or greater (not required if: temp 
stabilization; runoff unlikely due to winter 
conditions; construction during arid periods in arid 
areas) (Count each failure to inspect and 
document as one violation). 

CGP 3.10.A, 
3.10.B 

X $250.00 = 

No inspections conducted and documented (if 
True, then leave elements 32-39 blank) 

True or 
False 

Number of Inspections expected if performed 
every 7 days: 

0 

Number of Inspections expected if performed bi-
weekly: 

0 

If known, number of days of rainfall of >0.5" 

32 Inspections not conducted by qualified personnel CGP 3.10.D $50.00 = 

33 All areas disturbed by construction activity or used 
for storage of materials and which exposed to 
precipitation not inspected 

CGP 3.10.E. $50.00 = 

34 All pollution control measures not inspected to 
ensure proper operation 

CGP 3.10.E. $50.00 = 

35 Discharge locations are not observed and 
inspected 

CGP 3.10.E. $50.00 = 

36 For discharge locations that are not accessible, 
nearby locations are not inspected 

CGP 3.10.E. $50.00 = 

37 Entrance/exit not inspected for off-site tracking CGP 3.10.E. $50.00 = 

38 Site inspection report does not include: date, 
name and qualifications of inspector, weather 
information, location of sediment/pollutant 
discharge, BMP(s) requiring maintenance, BMP(s) 
that have failed, BMP(s) that are needed, 
corrective action required including 
changes/updates to SWPPP and schedule/dates 
(count each omission under 38 as 1 violation) 

CGP 3.10.G X $50.00 = 

39 Inspection reports not properly signed/certified CGP 3 10 G  X $50 00 = 

31 

39 Inspection reports not properly signed/certified 
(count each failure to to sign/certify as 1 violation) 

CGP 3.10.G X $50.00 = 

$0 

AVAILABILITY OF RECORDS 
Sign/notice not posted CGP 3.12.B $250.00 = 

A Does not contain copy of complete NOI CGP 3.12.B $50.00 = 
B Location of SWPPP or contact person for 

scheduling viewing times where on-site location 
for SWPPP unavailable not noted on sign 

CGP 3.12.B $50.00 = 

$0 

BEST MANAGEMENT PRACTICES 
41 No velocity dissipation devices located at 

discharge locations or outfall channels to ensure 
non-erosive flow to receiving water 

CGP 3.13.F $500.00 = 

Control measures are not properly: 
A Selected, installed and maintained CGP 3.13.A $500.00 = 

B Maintenance not performed prior to next 
anticipated storm event 

CGP 3.6.B $250.00 = 

(count each failure to select, install, maintain each 
BMP as one violation 

43 When sediment escapes the site, it is not 
removed at a frequency necessary to minimize off-
site impacts 

CGP 3.13.B $500.00 = 

44 Litter, construction debris, and construction 
chemicals exposed to storm water are not 
prevented from becoming a pollutant source 
(e.g. screening outfalls, pickup daily, etc.) 

CGP 3.13.C $500.00 = 

Subtotal Inspections Deficiencies 

40 

Subtotal Records Deficiencies 

42 
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Stabilization measures are not initiated as soon as 
practible on portions of the site where construction 
activities have temporarily or permanently ceased 
within 14 days after such cessation 

CGP 3.13.D $500.00 =

 *Exceptions:
 (a) Snow or frozen ground conditions
 (b) Activities will be resumed within 14 days

 (c) Arid or Semi-arid areas (<20 inches per 
Common Drainage of 10+ acres does not have a 
sedimentation basin for the 2 year, 24 hour storm, 
or 3600 cubic ft. storage per acre drained 

CGP 3.13.E.1 $1,000.00 = 

A Where sedimentation basin not attainable, smaller 
sediment basins, sediment traps, or erosion 
controls not implemented for downslope 

CGP 3.13.E.2 $1,000.00 = 

B Sediment not removed from sediment basin or 
traps when design capacity reduced by 50% or 
more 

CGP 3.6.C $500.00 = 

Common Drainage less than 10 acres does not 
have sediment traps, silt fences, vegetative buffer 
strips, or equivalent sediment controls for all down 
slope boundaries (not required if sedimentation 
sediment basin meeting criteria in 46 above) 

CGP 3.13.E.3 $500.00 = 

A Sediment not removed from sediment trap when 
design capacity reduced by 50% or more 

CGP 3.6.C X $500.00 = 

$0 

SMALL BUSINESS EVALUATION 
Is the Owner/Operator a Small Business? 

A small business  is defined by EPA's Small 
Business Compliance Policy as: "a person, 
corporation, partnership, or other entity that 
employs 100 or fewer indiviudals (across all 
facilities and operations owned by the small 
business)." The number of employees should 
be considered as full-time equivalents on an 
annual basis, including contract employees (see 
40 CFR 372 3) A full time employee unit is 

48 

47 

46 

45 

Subtotal BMP Deficiencies 

40 CFR 372.3). A full time employee unit is 
2000 hours worked per year. 

Total Expedited Settlement: $0 
* Requires Corrective Action 
** NPDES General Permit, 68 FR 39087, issued by EPA on July 1, 2003, http://cfpub.epa.gov/npdes/stormwater/cgp.cfm 
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Cost of Compliance for Construction based on Acres 
Assumption:  Start, Inspection and Est. Completion Dates in E25-27 are correct. 

0 No. of Acres Disturbed for Common Plan of Development or Sale
  - Change # of Acres to a particular Operators acreage to determine their Cost of Complian 

70% Implementation Efficiency (100% = doing everything, 0% = did nothing) 
50% Paperwork completeness (SWPPP & NOI) (100% = all done right) 

Based on 63 FR 7896 & 1.7% annual inflation since 1997 
  For Acres: $6382 annual costs for 5 acre site, $882 in fixed NOI/SWPPP costs 

For Case Conclusion Data Sheet: 0.00 
$0 Cost of Physical Actions 

$86 Cost of Non-Physical Actions (SWPPP 
$86 Total Cost of Compliance Saved

Numbers to use for the EPA BEN model: 
Capital Investment $0 01/00/1900 

One-Time, Nondepreciable Expenditure: $172 01/00/1900 
Annually Recurring: $0 01/00/1900 

Noncompliance Date: 01/00/1900 
Compliance: 01/30/1900 (Inspection Date + 30 days) 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
[Region, Address] 

Preliminary Inspection Observations 

This form is provided for informational purposes only and does not reflect EPA decisions regarding 
violations discovered during inspection. EPA retains the ability to pursue an enforcement action for 
alleged violations it observes. Operators are not obligated to respond to this form. 

G 

9 SWPPP does not: 

A Describe all pollution control measures (e.g. BMPs) 

B Describe sequence for implementation 

C Detail operator(s) responsible for implementation 

10 SWPPP does not describe interim stabilization practices 

F 

PERMIT COVERAGE 

3 Operator unpermitted for ______months (# months unpermitted equals number of violations) 

SWPPP REVIEW 

4 SWPPP not prepared  (If no SWPPP, leave elements 5 - 30 blank) 

5 SWPPP prepared but prepared after construction start (# of months = # of violations) 

6 SWPPP does not identify all potential sources of pollution to include: porta-pottys, fuel tanks, staging 
areas, waste containers, chemical storage areas, concrete cure, paints, solvents, etc… 

7 SWPPP does not identify all operators for the project site and the areas of the site over which each 
operator has control 

8 SWPPP does not have site description, as follows: 

A Nature of activity in description 

B Intended sequence of major activities 

C Total disturbed acreage 

D General location map 

E Site map 

Site map does not show drainage patterns, slopes, areas of disturbance, locations of major controls, 
structural practices shown, stabilization practices, offsite materials, waste, borrow or equipment 
storage ageas, surface waters, discharge points, areas of final stabilization (count each omission 
under 8F as 1 violation) 

Location/description industrial activities, like concrete or asphalt batch plants 
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11 SWPPP does not describe permanent stabilization practices 

12 SWPPP does not describe a schedule to implement stabilization practices 

13 Following dates are not recorded: major grading activities; construction temporarily or permanently 
ceased; stabilization measures initiated (count each omission under 13 as 1 violation) 

14 SWPPP does not have description of structural practices to divert flows from exposed soils, retain 
flows, or limit runoff from exposed areas 

15 SWPPP does not have a description of measures that will be installed during the construction process 
to control pollutants in storm water discharges that will occur AFTER construction operations have 
been completed 

16 SWPPP does not describe measures to prevent discharge of solid materials to waters of the US, except 
as authorized by 404 permit 

17 SWPPP does not describe measures to minimize off-site vehicle tracking and generation of dust 

18 SWPPP does not include description of construction or waste materials expected to be stored on site 
w/updates re: controls used to reduce pollutants from these materials 

19 SWPPP does not have description of pollutant sources from areas other than construction (asphalt or 
concrete plants) w/ updates re: controls to reduce pollutants from these materials 

20 SWPPP does not identify allowable sources of non-storm water discharges listed in subpart 1.3.B of 
the CGP 

21 SWPPP does not identify/ensure implementation of pollution prevention measures for non-storm 
water discharges 

22 Endangered Species Act documentation is not in SWPPP 

23 Historic Properties (Reserved) 

24 Copy of permit and/or NOI not in SWPPP (count each omission under 24 as 1 violation) 

25 SWPPP is not consistent with requirements specified in applicable sediment and erosion site plans or 
site permits, or storm water management plans or site permits approved by State, Tribal or local 
officials (e.g., MS4 requirements) 

26 SWPPP has not been updated to remain consistent with changes applicable to protecting surface 
waters in State, Tribal or local erosion plans 

27 Copies of inspection reports have not been retained as part of the SWPPP for 3 years from date permit 
coverage terminates 

28 SWPPP has not been updated/modified to reflect change at site effecting discharge, or where 
inspections identify SWPPP/BMPs as ineffective, updates to SWPPP regarding modifications to 
BMPs not made within 7 days of such inspection (count each omission under under 28 as 1 violation) 

29 Copy of SWPPP not retained on site 

A SWPPP not made available upon request 

30 SWPPP not signed/certified 

2
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31 

32 

33 

INSPECTIONS 

If known, number of days of rainfall of >0.5" 

Inspections not conducted by qualified personnel 

precipitation not inspected 

All pollution control measures not inspected to ensure proper operation 

Discharge locations are not observed and inspected 

Inspections not performed and documented either once every 7 days, or once every 14 days and 
within 24 hours after storm event greater than 0.5 inches or greater (not required if: temp 
stabilization; runoff unlikely due to winter conditions; construction during arid periods in arid areas) 
(Count each failure to inspect and document as one violation). 

No inspections conducted and documented (if True, then leave elements 32-39 blank) 

Number of Inspections expected if performed every 7 days: 

Number of Inspections expected if performed bi-weekly: 

All areas disturbed by construction activity or used for storage of materials and which exposed to 

38 

34 

35 

36 

37 

41 

42 

39 

AVAILABILITY OF RECORDS 

40 Sign/notice not posted 

A Does not contain copy of complete NOI 

B Location of SWPPP or contact person for scheduling viewing times where on-site location for 
SWPPP unavailable not noted on sign 

BEST MANAGEMENT PRACTICES 

No velocity dissipation devices located at discharge locations or outfall channels to ensure 
non-erosive flow to receiving water 

Control measures are not properly: 

Site inspection report does not include: date, name and qualifications of inspector, weather 
information, location of sediment/pollutant discharge, BMP(s) requiring maintenance, BMP(s) that 
have failed, BMP(s) that are needed, corrective action required including changes/updates to SWPPP 
and schedule/dates (count each omission under 38 as 1 violation) 

For discharge locations that are not accessible, nearby locations are not inspected 

Entrance/exit not inspected for off-site tracking 

Inspection reports not properly signed/certified (count each failure to to sign/certify as 1 violation) 

3
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47 

44 

45 

*Exceptions:

 (a) Snow or frozen ground conditions

      (b) Activities will be resumed within 14 days

      (c) Arid or Semi-arid areas (<20 inches per year) 

46 Common Drainage of 10+ acres does not have a sedimentation basin for the 2 year, 24 hour storm, or 
3600 cubic ft. storage per acre drained 

A Where sedimentation basin not attainable, smaller sediment basins, sediment traps, or erosion controls 
not implemented for downslope boundaries 

B Sediment not removed from sediment basin or traps when design capacity reduced by 50% or more 

A Selected, installed and maintained 

B Maintenance not performed prior to next anticipated storm event 

(count each failure to select, install, maintain each BMP as one violation 

43 When sediment escapes the site, it is not removed at a frequency necessary to minimize off-site 
impacts 

Litter, construction debris, and construction chemicals exposed to storm water are not prevented from 
becoming a pollutant source  (e.g. screening outfalls, pickup daily, etc.) 

Stabilization measures are not initiated as soon as practible on portions of the site where construction 
activities have temporarily or permanently ceased within 14 days after such cessation

Common Drainage less than 10 acres does not have sediment traps, silt fences, vegetative buffer 
strips, or equivalent sediment controls for all down slope boundaries (not required if sedimentation 
sediment basin meeting criteria in 46 above) 

Sediment not removed from sediment trap when design capacity reduced by 50% or more 

48 

A 

SMALL BUSINESS EVALUATION 

Is the Owner/Operator a Small Business?  

A small business is defined by EPA's Small Business Compliance Policy as:  "a person, corporation, 
partnership, or other entity that employs 100 or fewer indiviudals (across all facilities and operations 
owned by the small business)."  The number of employees should be considered as full-time 
equivalents on an annual basis, including contract employees (see 40 CFR 372.3).  A full time 
employee unit is 2000 hours worked per year.  

4
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Region 7, 901 North 5th Street, Kansas City, KS 66101 

EXPEDITED SETTLEMENT AGREEMENT 09 
',.?lI, !0'.'[! I'" I"(;

Docket Number: CWA-07-2009-0075, NPDES No.:KSR-104545 
[H 'I Ii:( L. : ,;UTECTION 

Heartland Midwest, LLC ("Respondent") is a "person," or future civil or criminal violation of kJ1(i::t\ctbi\Qtfiajj~other 
within the meaning of Section 502(5) of the Clean Water Act federal statute or regulation. EPA doJlr'r\\\iriM~iVg:i~:HllhHJj:flI$\me 
("Act"), 33 U.S.C. § 1362(5), and 40 C.F.R. § 122.2. a compliance order for any uncon·ected deficiencies or violation(s) 

Attached is an "Expedited Settlement Offer Deficiencies .described in the Fonn. EPA has detennined this Agreement to be 
Form" ("Form"), which is incorporated by reference. By its 
signature, Complainant ("EPA") finds that Respondent is 
responsible for the deficiencies specified in the Form. 

Respondent failed to comply with its National Pollutant 
Discharge Elimination System ("NPDES") storm water permit 
issued under Section 402 of the Act, 33 U.S.C § 1342. 

EPA finds, and Respondent admits, that Respondent is 
subject to Section 301 (a) of the Act, 33 U.S.C. § 1311, and that 
EPA has jurisdiction over any "person" who "discharges 
pollutants" from a "point source" to "waters ofthe United States." 
Respondent neither admits nor denies the deficiencies specified in 
the Form. 

EPA is authorized to enter into this Consent Agreement 
and Final Order ("Agreement") under the authority vested in the 
Administrator of EPA by Section 309(g)(2)(A) of the Act, 33 
U.s.C. § 13 I 9(g)(2)(A), and by 40 CF.R. § 22.13(b).The parties 
enter into this Agreement in order to settle the civil violation(s) 
alleg",d in this Agreement for a penalty of $3,150. Respondent 
consents to the assessment ofthis penalty, and waives the right to: 
(I) contest the finding(s) specified in the Form; (2) a hearing 
pursuant to Section 309(g)(2) of the Act, 33 U.S.C. 
§ 13l9(g)(2); and (3) appeal pursuant to Section 309(g)(8), 33 
U.S.C. § l319(g)(8). 

Additionally, Respondent certifies, subject to civil and 
criminal penalties for making a false statement to the United 
States Government, that any deficiencies identified in the Form 
have been corrected. Respondent shall submit a written report 
with this Agreement detailing the specific actions taken to correct 
the violations cited herein. 

Respondent certifies that, within ten (10) days of 
receiving notice from EPA that the Agreement is effective thirty 
(30) days from the date it is signed by the Appropriate Official, 
Respondent shall submit a bank, cashiers or certified check, 
with case name and docket number noted, for the amount 
specified above payable to the "Treasurer, United States of 
America," via certified mail, to: 

U.S. EPA 
Fines and Penalties 
Cincinnati Finance Center 
PO Box 979077 
St. Louis, MO 63197-9000 

This Agreement settles EPA's civil penalty claims against 
Respondent for the Clean Water Act violation(s) specified in this 
Agreement. EPA does not waive its rights to take any 
enforcement action against Respondent for any other past, present, 

appropriate. 
This Agreement is binding on the parties signing below 

and effective thirty (30) days from the date it is signed by the 
Presiding Officer unless a petition to set aside the Order is filed by 
a commenter pursuant to Section 309(g)(4)(C) of the Act, 33 
U.S.C § 1319(g)(4)(C), and Part 22. 

~~~~ate: f)ZtJkar
William A. Spratlin 
Director 
Water, Wetlands, and Pesticides Division 

APPROVED BY RESPONDENT: 

Name (print): k. Le.e. t h...~~Yl 

Title (print): ~a/ 

Signature: K~~ Date: J",,,., . \ b 2.a:J'1 

More than 40 days have elapsed since the issuance of public 
notice pursuant to Section 309(g)(4)(A) ofthe Act, 33 U.S.C. ~ 

13l9(g)(4)(A), and EPA has received no comments concerning 
this matter. 

-J,ob~e~rt~L~.~p~a~tr~ic~k~.~~~~ Date ~ -zr~ 
Regional Judicial Officer 
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Expedited Settlement Offer Worksheet
 
Deficiencies Form
 

Consult instructions regarding eligibility criteria 
and procedures prior to use 

K$-$-MCST-0701-1 

$500 

$100 

Total 

07/24/2008 

$75.00 = 

$500.00 = 

$250.00 = 

$50.00 

Date: 

$100.00 

$100.09 

$100.00 

$250,00 

$500.00 

$750.00 

NPOES Permit Number 
KSR~104545 

KSGP Part 7,2.2 

KSPG Part 7,2,1 

N/A 

KSPG Part 7.2.2 

N/A 

.. '. ..'.," 

e for implementation 

, . 

all pollution control measures (e.g. 
does not: 

Intended sequence of major activities 

General location map 

SWPPP does not have site description, as fonows: 

Total disturbed acreage 

SWPPP does ncit identify all potential sources of 
pollution to include: porta~pottys, fuel tanks, 
staging areas, waste containers, chemical 
rr rrin.lvn 

Nature of activity in description 

SWPPP prepared but prepared after construction 
start # of months =# of violations 

SWPPP does not identify all operators for the 
project site and the areas of the site over which 
each operator has control 

• Notes 
operator unpermitted for months {# months 
un ermitted e uals number of violations 

SWPPP not prepared (If no SWPPP, leave 
elements 5 • 30 blank) 

Slte map 

Detail operator(s) responsible for implementation 

If Un ermitted, Number of Months Un ermitted 
Name of Recelvin Water Bod Indicate whether 303 d listed 

Acres Currenll Disturbed Acres to_be Disturbed In Whole Common Plan 
Has Operator Requested Rainfall Erosivity or TMDL Waiver per 44 CFR 122.26(b 157 

Location/description industrial activities, like 
concrete or asphalt batch plants 

.. . 

Site map does not show drainage patterns, 
slopes, areas of disturbance, locations of 
major controls, structural practices shown, 
stabilization practices, offsite materials, waste, 
borrow or equipment storage areas, sUrface 
waters, discharge points, areas of final 
stabilization {count each omission under 8F as 1 

Name of Authorized Official 40 CFR 122.22 : 
Ins ectlon Date: 

Start Construction Date: 
Estimated Com letion Construction Date: 

Name of Site Contact ESO Worksheet reci lent: 

2 

6 

3 

5 

7 

8 

4 

9 

Inspector Name: 
Inspector Agency:

!-_'-"­ 1Entrance Interview Conducted: 
Exit InlelVlew Conducted: 
Exit Interview given to: 
Exit Interview lime: 

A-203



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

SWPPP does not describe interim stabillzatlon 
practices 
SWPPP does not describe permanent stabilization. 
practices 
swppp does not describe a schedule to 
implement stabilization practices 
Following dates are not recorded: major grading 
activities; construction temporarlly or permanently 
ceased; stabilization measures initiated (counl 
each omission under 13 as 1 violation) 

SWPPP does not have description of structural 
practices to divert flows from exposed soils, retain 
flows, or limi! runoff from exposed areas 
SWPPP does not have a description of measures 
that will be installed during the construction 
process to control pollutants in storm water 
discharges that will occur AFTER construction 
operations have been completed 
SWPPP does not describe measures to prevent 
discharge of solid materials to waters of the US, 
except as authorized by 404 permit 
SWPPP does not describe measures to minimize 
off·site vehic.le tracking and generation of dust 

SWPPP does not include description of 
construction or waste materials expected to be 
stored on site w/updates re: controls used to 
reduce pollutants from these materials 
SWPPP does not have description of pollutant 
sources from areas other than construction 
(asphalt or concrete plants) w/ updates re: controls 
to reduce pollutants from these materials 

SWPPP does not identify allowable sources of 
non·storm water discharges listed In subpart 1.3.8 
of the CGP 
SWPPP does not identify/ensure implementation 
of pollution prevention measures for non'storm 
water discharges 
Endangered Species Act documentation is not in 
sWPPP 
Historic Properties (Reserved) 

Copy of permit and/or NOI not in SWPPP (count 
each omission under 24 as 1 violation) 
SWPPP is not consistent with requirements 
specified in applicable sediment and erosion site 
plans or site permits, or storm water management 
plans or site permits approved by State, Tribal or 
local officials (e.g., MS4 requirements) 

SWPPP ha's not been updated to remain 
consistent with changes applicable to protecting 
surface waters in State, Tribal or local erosion 
plans 
Copies of inspection reports have not been 
retained as part of the SWPPP for 3 years from 
date permit coverage terminates 
SWPPP has not been updated/modified to reflect 
change at site effecting discharge, or where 
inspections identify SWPPP/BMPs as ineffective, 
updates to SWPPP regarding modifications to 
aMPs not made within 7 days of such inspection 
(count each omission under under 28 as 1 
violation 
Copy of.SWPPP not retained on site 
A SWPPP not made available u on request 
SWPPP not signed/certified 

CGP 3.4.8 

CGP 3.4.8 

CGP 3.4,B 

CGP 3.4.C.1"3 

KSGP Parts 7.2.3 
& 7.2.4 
KSGP Parts 7.2.3 
& 7.2.4 
KSGP Part 7.2.2 

NfA 

KSGP Part 7,2A 

KSGP Part 7.2.7 

NfA 

NfA 

NfA 

NfA 

NfA 

KSGP Part 9.1 

KSGP Part 7.1 

KSGP Part 7.1 
KSGP Part 7,1 
KSGP Part 9.5 

$250.00 

$250.00 

$250.00 

$500.00 

$500.00 

$500.00 

$500.00 

$250.00 

$500.00 

$50.00 

$500.00 
$500.00 
$500.00 

31 
• 

Inspections not performed and documented either 
once every 7 days, or once evel)' 14 days and 
within 24 hours after storm event greater than 
0.5 inches or greater (nol required if: temp 
stabilization; runoff unlikely due to winter 
conditions; construction during arid periods in arid 
areas) (Count each failure to inspect and 
document as one violation. 

No inspections conducted and documented {if 
True, then leave elements 32·39 blank 

KSGP Part 7.2.8 $250.00 

True 0 
False 

= 

= 

= 

'" 

'" 
'" 
'" 

$50 

$500 
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Number of lnspectlons expected if performed 
eve 7 da s: 

If known, number of days of rainfall of >0,5" 

Number of Inspections expected If performed bi 
weeki 

32 Inspections not conducted by qualified personnel 

34 

35 

33 

36 

37 

AU areas disturbed by construction activity or used 
for storage of materials and which exposed to 
precipitation not inspected 

Discharge locations are not observed and 
inspected 
For discharge locations that are not accessible, 
nearb locations are not inspected 

All pollution control measures not Inspected to 
ensure proper Qperation 

Entrance/exit not inspected for off-slle tracking 

38 Site Inspection report does not include: date, 
name and qualifications of inspector, weather 
information, location of sedlrnentlpollutant 
discharge, BMP(s) requiring maintenance, 
BMP{s) that have failed, BMP(s) that are 
needed, corrective action required InclUding 
changes/updates to SWPPP and schedule/dates 
(count each omission under 38 as 1 violation) 

39 . Inspection reports not properly signed/certified 
(count each failure to to sign/certify as 1 violation) 

, ~ . ~ ... 
40 Sign/notice not osted 

A Does not contain copy of complete NOI 

13 location of SWPPP or contact person for 
scheduling viewing times where on-site location 
for SWPPP unavailable not noted on sign 

41 No velocity dissipation devices located at 
discharge locations or outfall channels to ensure 
non-erosive flow to receiving water 

42 Control measures are not roperl
 
A Selected, installed and maintained
 

:B.	 Maintenance not performed prior to next 
anticipated storm event 
(count each failure to select, install, maintain 
BMP as one violation 

43 When sediment escapes the site, it is not removed 
at a frequency necessary to minimize off-site 
impacts 

44 litter, construction debris, and construction 
chemicals exposed to storm water are not 
prevented from becoming a pollutant source 
(e:9, screening outfalls, pickup dail ,etc.) 

45 Stabilization measures are not initiated as soon as 
practlble on portions of the site where construction 
activities have temporarily or permanently ceased 
within 14 days after such cessation 

"Exce tions: 
a Snow or frozen r.ound conditions 

(b) Activities will be resumed within 14 days 

c Arid or Semi-arid areas <20 inches er 
46 Common Drainage of 10+ acres does not have a 

sedimentation basin for the 2 year, 24 hour storm, 
or 3600 cubic fl. storage per acre drained 

A Where sedimentation basin not attainable, smaller 
sediment basins, sediment traps, or erosion 
controls no . m nt for dow s 

B Sediment not removed from sediment basin or 
traps when design capacity reduced by 50% or 
more 

CGP3.10.G
 

CGP 3.12.B
 
CGP 3.12.B
 

CGP 3,12.B
 

KSGP Part 7.2.8 

NIA 
KSGP Parts 5 & 
9.1 
NIA 

KSGP Part 7,2.5 

KSGP Part 7.2.5 

$50.00 

$50.00 = 

$50.00 = 

$50.00 = 

$50.00 

$50.00 

$50.00 

$1,500 

$500.00 = 

$500.00 $500 

$500.00 
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47 

48 

Common Drainage less than 10 acres does not CGP 3.13.E.3 
have sediment traps, silt fences, vegetative buffer 
strips, or equivalent sediment controls for all down 
slope boundaries (0'01 required if sedimentation 
sediment basin meeting criteria in 46 above) 

Sediment not removed from sediment trap when
 
des! n capacit reduced b 50% or more
 

Is the Owner/Operator a Small Business? 
A small business is defined by EPA's Small 
Business Compliance Policy as: "a person, 
corporation, partnership, or other entity that 
employs 100 or fewer indiviudals (across all 
facUitles and operations owned by the small 
business)." The number of employees should 
be considered as full~ti(l1e equivalents on an 
annual basis, including contract employees 
(see 40 CFR 372.3). A full time employee unit 
is 2000 hours worked per year. 

KSGP Parts 7.1, $500.00 
7.2.3 & 7.2.4 

KSGP Part 7.2.5 $500.00 

• Requires Corrective Action 
•• NPDES Genera! Permit, 68 FR 39087, issued by EPA on July 1,2003, http://cfpub.epa.govfnpdesJstormwaterfcgp.cfm 
~ •• Kansas Water Pollution Control General Permit and Authorization 10 Discharge -Issued by KDHEon January 2, 2007 ~ 

hit ;ffwww.kdheks. ov/stormwaler/# CURRENT· ffeclive 
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IN THE MATTER OF Heartland Midwest, LLC, Respondent 
Docket No. CWA-07-2009-0075 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing Expedited Settlement Agreement 
was sent this day in the following manner to the addressees: 

Copy hand delivered to 
Attorney for Complainant: 

Sarah LaBoda 
Assistant Regional Counsel 
Region VII 
United States Environmental Protection Agency 
901 N. 5th Street 
Kansas City, Kansas 66101 

Copy by Certified Mail Return Receipt to: 

R. Lee Chapman, Member 
Heartland Midwest, LLC 
15795 S. Mahaffie Street, Suite 100 
Olathe, Kansas 66062 

Dated:~ 
~ 

Hearing Clerk, Region 7 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 9 

75 HAWTHORNE STREET, SAN FRANCISCO, CALIFORNIA 94105 
EXPEDITED DISCHARGE SETTLEMENT AGREEMENT

                                                                                                                                                                                                                                   

DOCKET NO.: OPA-09-2007-0008       

On: July 17, 2007  

At: Marathon Packing Corporation
1000 Montague Ave

      San Leandro, CA
                                                                                              
Owned or Operated by: Marathon Packing Corporation
(Respondent)                             

Respondent discharged 3,130 gallons of oil in violation of
Section 311(b)(3) of the Clean Water Act (the “Act”), as
noted on the attached FINDINGS and ALLEGED CIVIL
VIOLATIONS FORM (Findings), which is hereby
incorporated by reference.

EPA finds that the Respondent is subject to the Act and has
violated the Act by discharging a harmful quantity of oil, as
further described by 40 CFR § 110.3, into navigable waters of
the United States or adjacent shorelines.  The Respondent
admits to being subject to the Act and that EPA has
jurisdiction over the Respondent and the Respondent’s
conduct as described in the Findings.  Respondent does not
contest the Findings, and waives any objections Respondent
may have to EPA’s jurisdiction.

EPA is authorized to enter into this Expedited  Settlement
under the authority vested in the Administrator of EPA by
Section 311(b)(6)(B)(i) of the Act, 33 U.S.C. § 1321(b)(6)
(B)(i), as amended by the Oil Pollution Act of 1990, and by
40 CFR § 22.13(b). The parties enter into this Expedited
Settlement in order to settle the civil violations described in
the Findings for a penalty of $4,500.00.  The Respondent
consents to the assessment of this penalty.

This Expedited Settlement also is subject to the following
terms and conditions: Respondent certifies, subject to civil
and criminal penalties for making a false submission to the
United States Government, that it has investigated the cause
of the spill, has cleaned up the spill pursuant to federal
requirements, has taken any required corrective actions that
will prevent future spills, and has sent a certified check in the
amount of $4,500.00, payable to the “Environmental
Protection Agency,” to: “U. S. Environmental Protection
Agency, P.O. Box 371099M, Pittsburgh, PA 15251.”
Respondent has noted on the penalty payment check “Spill
Fund - 311” and the document number of the settlement
agreement.

This Expedited Settlement must be returned by certified mail
to: OPA Enforcement Coordinator, U.S. Environmental
Protection Agency, Region 9 (SFD-9-4), 75 Hawthorne
Street, San Francisco, California 94105-3901. The certified
check for payment must be sent by certified mail to: U. S.
Environmental Protection Agency, P.O. Box 371099M,
Pittsburgh, PA 15251. 

After this Expedited Settlement becomes effective, EPA will
take no further civil action against the Respondent for the
violations of the Act described in the Findings.  However,
EPA does not waive any rights to take any enforcement action

for any other past, present, or future violations by the
Respondent of the Act or of any other federal statute or
regulations.

Upon signing and returning this Expedited Settlement to
EPA, Respondent waives the opportunity for a hearing or
appeal pursuant to Section 311 of the Act, 33 U.S.C. § 1321,
and consents to EPA’s approval of the Expedited Settlement
without further notice.  

This Expedited Settlement is binding on the parties signing
below, and is effective after signature by the Regional
Judicial Officer.

APPROVED BY EPA:

                                                Date:                             
Keith Takata, Director
Superfund Division

APPROVED BY RESPONDENT:

Name (print):                                                                     

Title (print):                                                                         
          

                                                    Date                               
Signature

IT IS SO ORDERED:

                                                    Date                               
Steven Jawgiel
Regional Judicial Officer

                                                                                                                                           

R9 REV. 06/06/2005                    
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q ,+. < J' .. UNITEDSTATES ENVIRONMENTAL PROTECTION AGENCY . U : A - 0 1  

\ .  P *. 5-~ .&q. . 
; WASHINGTON.D.C. 20460 

%, m,&' 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSUYNCE 

MEMORANDUM 
. .  

SUBJECT: Issuance of Final nvironmental Projects Policy. I! 

FROM: 

,TO: Regional Administrators 

I am pleased to issue the fink Supplemeh Environmental Projects (SEP) Policy, the . 
product of almost three yearsof experience implementing and f i n e - G g  the 1995 Interim 
Revised SEP Policy. It is also the product of the cooperative effort'of the SEP Workgroup, 
comprised of representatives of the Regions, various OECA offices, OGC and DOJ.This Policy-
is effective May 1, 1998, and supersedes the Interim SEP Policy. .. 

. . .  
~ . . 

> Most of the changes made to he Interim SEP Policy are clarifications to the ex$thg '., 

.. 
. .. .  lingAge;'.There areno k i d i d  changes and the basic shcture ind operation of the SEP Policy. 

. .rerndni the same. I . . ,. . .Tbe major changes to theSEP.Policy.include:. ,  
,~ ~ . .  

. . . . . . . . 
. , . .  , , :  C ' 

' -. The f d  SEP Policy contains a new section to. . '  1. c o  
',. :encourage'the use ofco&unity input in'developing projecti in 

"appropriate.&es and there is a new penalty mitigation'factor for 
' . , community &put, We are preparing a public pamp.hlet,thatexpl&m'the :. . , Policy in s j ip le . teqs  to.facilitate implementation ofthisnew section. - . .  

, . . . , .j.. 
. . 

. .  . .  
2. . 

' The categories.of acceptable projects .. 
. .  	 . . . 

. . -th some cl&fi&tioi~~and a few. .. 
' , .  

. . . .  
. .  

.. 'substantive.changeS,Thereis now a new "other" category underwhich . .  

' . ' ; worthwhile proje&s that do not fit wiihin any ofthe defined categories, b , ~  . ' . ' ' 

. .  
.' . ire othe&se consistent with all'other provisions ofthe SEP Policy,,may . , . . 

. . 
......... . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ._.. 

. .  has henr e v , s e d : ~ d - ~ ~ m e & ~ o - .quality ....... 
........... ..... 

. .  . . .  .-. assessments." The environmental .management system subcategory has. - ~ .~ 
. .  

. . . . . . .  

' . qualify aS SEPs with. adv&ce OECA approval. The site assessment 

. .  
. I

I , Received . , 

I
I 

* 

. . 
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. . 

2 i 

3. 	 Use of SEPS to Mitigate Stipulated Penalties. The final SEP Policy 
prohibits.the use of SEPs to'mitigate claims for stipulated penalties, but 
does indicate that in certain defined extraordinary circumstances, I may 
approve a deviation fiom this prohibition. 

.4. 	 Penaltv Calcul- The penalty calculation steps have been better ' 
defined and broken into five steps &her than three. .A calculation.worksheet, .-.. . . 

keyed to the tekt of the Policy, has been added. .Thepenalty mitigation guidelines , ' 

have not.been substantively changed, only clarified. . ' 

. .  

5. Leeal G u i d e w  The legal guidelines have been revised to improve clarity and 
' , provide better guidance. The nexus legal guideline has been revised to make it 

.easierto apply. The fifth legal guideline concerning appropriations has been . : 
revised and subdivided into .four sections. 

Questions regprding the final SEP Policy should be directed to.- Kline (202-564­
01,19)in.the MultimediaEnforcement.Division..~ . - - -.-.- ~ ~~ ~. 

Attachment 
. . . . .  . . . .cc: (w/attachment) . . . .  

. . OECA Office Directors . .  
'Regional'Counsek'RegionsI-X ' 

Director, Office of Environmental Stewardship, Region I . . 

. .  Director, Division of Enforcement and.ComplianceAssup-~ce,Region I1 . . 

. . Director, Compliaice Assurance and Enforcement Division, Region VI 
Director, Office of Enforcement, Complia&andFnvironniental Justice, Region VI11 

:Regional Enforcement Coordinators, Regions I-X ' . . ' 

. .  . ' Chief, D0J;'EES , . .  

. . 
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David Hindin, Chair, EPTDD . .. .AnnKline, ,kD­

. . 
' Leon Acierto, V . . Gerard Kraus; MED 

. .  Christropher.Day, III Sylvia'Liu, DOJ, PSLS 
' ' . Joe Boyle, V . .  AmyMil1er.K . . 

Lourdes Bufill, WED . .I . Peter Moore, W D  ' 
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. .'TanyaHil1,OGC ' . .' . . EfrenDrdonez, VI: . . 

:.LeslieJones, OS=, ' . ' . Lawrence Wapevky, VIU 
Maureen Kat2, DOJ,.EES'. . . .  
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Effective'May 1,1998 

A. INTRODUCTION 
. . . .  ... . - . .

1. BackPround 

In settlements of environmental enforcement cases, the U.S..Environmental Protection 
Agency (EPA) requires the alleged violators to achieve ind main& compliance with Federal. 

'environmental'laws.and regulations and to pay a civil penalty. .Tofurther EPA's goals.to protect 
and enhance public health d t h e  environment, in certain instances environmentally beneficial.. ., 
projects, .or Supplemental Environmental.Projects(SEPS), may be.pait of the settlement. This 
Policy sets forth the types ofprojects that are permissible as SEPS, the penalty mitigation . '  

' 

appropriate for a particular SEP, and the terms and conditions under which they may become pa$ 
. of a settlement.,rhe primary purpose of this Policy is to'encomge and obtain environmental .: . ' -

and public health protection and improvements that may not othe&se have occurred without the . . 
. .  . .settlement incentives provided by this Policy. 

. . , . 
. .  .. . 

In settling enforcement actions, EPA requires alleged violators to promptly cease.the . ' . 

violations,and, to the extent.feasible,remediate any h a m  caused'by the violations. EPA also ' .  

1


seeks substantial monetary 'penal'ties in order'to~deternoncompliance. .Without'penaltieS, . . .. 


. .'regulated.entitieswould-have tin incentive to delay compliance until they &caught and ordered . , '  : 
'....tocomply. Penalties-promoteenvironmental.compliance.andhelp protect public &alth.by. .. . 1. 
,. .deterring hture.violations by the sameviolator and detening violations by other members ofthe ' ' . 
:. regulated comniunity. Penalties help ensure a national -levelplaying field by. ensuringthat ' . 

'.. -violatorsdo not obtain anunfaireconomic advintage oyer their competitors who made the 1 ' 

necessary expenditures to comply.on time. Penalties also.encourage regulated entities to adopt 
'pollution prevention and recycling techniques'in order to.minimize their pollUtah discharges.and . . . 

. .reduce their potential liabilities... .. . '  

.~ . . .  . . .  . . . .  

. Statutes administered by EPA generally contain,penaltyassessment criteriathat'a court or 
adminiktrative lawjudge must consider ih determining an appropriate penalty at trial or .a . . . ; 

. ' hearing. ,In'the.settlenientcontexf EPA generally follows these criteria in exercisirig its 
discretion to estab1ish.m appropriate settlement penalty: Inestablishing an appropriate penalty, ' , 

..EPAcokiders'such factors & the economic benefit associated with the violationS;..the gravity or 
seriousness of the violatioris, and prior history ofviolations. Evidence of a Gol,atois . .  

..- ........ .- . . - .. .~ ~ ~ . . ~ . - . . : ....- ..~. . ....~..... 
commitment and ability to perform a SEPisidG areievE<faifoi;for EPA to coksider m 

: .establishingMappropriate settlement penalty: All'else being'equal, the final settlement penalty. . ' .  

+I1 be lower for a violator who agrees to perform an acceptable SEP compared to 
-
the violator. 

. .  .. . . .  . . .  . .
who does not agree to perform a SEP; . . . : 

. .  . . 

. . .. . . . 

. . . .  , . ,  . . . . .  . . , .  . . .  . 

. . . . .. . .  . .  
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The Agency encokges the use of.SEPs that are'consistent with this Policy: SEPs may 
' ' not be appropriate in settlement of all cases, but they are an important part of EPA's enforcement 

program. While penalties play an important rolein environmental protection by deterring 
violations and creating a level playing field, SEPs can play an additional role in,securing 
significant environmental or public health protection and improvements. SEPs may be '. 

uarticularlv auurooriate to further the obiectives in the statutes EPA administers &d to achieve. ._-
other policy goals, including promoting pollution prevention and environmentaljustice. 

. .......... 
..... -. .. .... ... 

2. Poilution Prev e n t l o n v i r o n m e n t a l  Justici 

.. The.Pollution Prevention Act of 1990 (42 U.S.C. $ 13101 et seq., November 5,1990) 
identifies in environmental management hierarchy in which pollution "should be prevented or 
reduced whenever feasible; pollution that cannot be prevented should be recycledin an 

. , environnientally safe manner'whenever feasible;,pollutionthat cannot be prevented or recycled. : 
should be treated in an environmentally safe manner whenever feasible; and disposal or other 
'release.into the environment should be employed only ai a last resort ..."(42 U3.C.. $13103):. .. 

Selection and evaluation of proposed SEPs should be ..... generally in ac&rdance. . . . . . . . . . .... conducted . .-.. with 
thishierarchy of enviro-vendmanagement, ie., 'SEPs involving pollution prevention . 

. .  
. . . . .  .techniques are preferred over other types of reduction or control.strategies, &d thiscanbe 

reflected i i the degree'of consideration accorded to a defendadrespondent before calculation.of. 
" ,the finalmonetary penalty. . . 

. .  . , .  . . . 

. . Further, there is an acknowledged cdncem, expressed in Executive Order. 12898 on .. 

. . &iion&tal justite, that &&in segments ofihe.nitidn's population, ie,low-income and/or 
. .  .minority.populations,are disproportionately burdened by pollutant.expdsure.. Emphasizing.SEPS, . . . . . .  . . 

.. . .. .,bco&&ties where environmental justice concemsare present helps.ensure thatpersonswho 
. . spendsignificat portions of their the in.&eas, or depend on foo&aid'.&aterso- located, 

ne&; where the.violations occurwould be protected.: Becake en&onnientaljustice is not a 
. .  'specific technique or proCess but an ovemhing  goal, k i s  not listed as'a particular SEP category; 

.but EPA.encolirages.SEPs communities where enihonmental juitice may'be.an issue.. 
. .  . . . . . . .. . 

-. . . . 

. ~ . .  
. ;.3, . . Using this p u . . , , \ . .  : 

. . 
. . . 

' >  . .  . . .  
. - .  

' ' . . ,In.evalu&g:a pm.posed project to determGe if it qualifies as a SEP &d then'determining . ' 
.

'., how much penalty mitigation-isappropriate, Agency enforcement and complianck personnel . ' 

. . 
. . . .  shouldyethe:foll,oyingfive-stepprocess:l. .: ...I . . . . . . . . . . . . . . . .  ..., . .. . .  .. . . . . .. . ~-. .  . . . ,  

, . . .  . . 

.. ' (1) Ensure that.the.p&j&t meets thebasic.definitionof a SEP. section B) . 
...._.I .- . ~ .  (2) ...... Ensure that 'dll e g a l . g u i d e l i n e s ; i n c ~ ~ ~ - ~ - - ~ e ~ ~ ~ - ~ ~ ~ ~ t i ~ f i ~ d ~  .... . .  ...~(~~~~io-~-7=~----- , - - . -~~=~. . .  

I	 . thatthe project fitswithin one (or more).of the designated categories of SEPs: . . . .(3) . E n s ~ e  
~ . . .  . ' . (SectionD) , . . . . .  . .  . .  . .  

. .  - . .  .~ .(4) . . D e t e h e  the appmpnate.&ou&o'fpenalty mitigation. (Section E) ' . : - . 

,Ensure that the project satisfies all of the hplementation and other crit&a-:: ' ' .c .' 

.... . . . . . . . . .. . . . .  . . . . . . . . . . . . . . . .  ... 
. . .  

. .  
, 

. . .. . .. 
> 

. 
. .  

. . . . . . . . . . .  
. .  

. -.. . . . . . .  . .. - .j. . . i . . . . . . . . . . . .  
. . .  . .  

. .  

. . (5) ...(SectionsF,G,.H,.!and.J)........ . - :. . . .  . . . . . . . .  

. . . .  ._ .. I .  ,, . . . ,  . , : ,  ' . ...... . . . . . .  i . .  
. . .  ~. ....... ~ . *. . . . . . .  .. .. . _. 

. . . 
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4. ADolicabiliQ 
. .  

.ThisPolicy revises adhereby supersedes the February 12, 1991 Policy on the Use of 
Supplemental Environmental Projects in EPA Settlements and the May 1995 Interim Raised 
Supplemental Ehironmental Projects Policy. This Policy applies to settlements of all civil 
judicial and administrative actions filed after the effective date of this Policy (May 1, 1998), and 
to 911 pe'nding cases inwhich the government has not reached agreement in principle with the. .  

alleged.,,iolator on the specific tems.of,a..SEp,.. :... ~ . - ....... . . . . . .  .-.. . . . . . .  

. .
This Policy applies to all-civiljudicial and administrative enforcement actio& taken . . 

under the authority of the environmental statutes and regulations that EPA administ-. It also 
may be used by EPA and the Department of Justice in reviewing proposed SEPs in settlement of 

" . citizen suits. This Policy also applies to federal agencies that are liable for the payinent of civil 
' . '  .. 

. ' penalties. C l k s  for stipulated penalties for vio1,ationsof consent decrees or other settlement 
. ' agreements may not be mitigated by the use of SEPs.' ' 

. ' 

. .  , .  
' . , .  

., This is a settlementPolicy and thus is,not intended for b e  by,EPA, defendants, 
respondents, coiutsor'administrative..lawjudges'at a hearing'or.ina trial;'Further;whether the. ' 

Agency decides to accept aproposed SEP as part of a settlement, d t h e  arnotuit.ofany penalty'
. . 

' .  -' mitigation that may be.given for a p&icular SEP,,ispurely 'within EPA's discretioe.Even . 

. .,thougha project appears to satisfy all.ofthe provisions of this Policy, EPA may decide, for one' 

, . or more reasons,,that a SEP is'not appropnate (e.g., the cost of reviewing 'a SEP.proposal is. , 

. .. . . .  excessive, the oversight.costs of the SEP may be too high, the defendantkespondent may not . . .. . 
. .  

:. . have the ability or reliability.to complete,theproposed SEP, or the.deterrent value of the higher, , ' . 
.. 

.,. . ....... :, penalty amount..o.utweighsthe benefits bf the proposed SEP).. . .. . . . . . .  ... . . .  . .  
..... . . . .  '.. . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  . . . . . . .. . . . . .  

. .  

. . ' .. 'Ihis Policy establishes'a framework for EPA,to k e  in exercising.its enforcement' 
' ' discretion in,determiningappropnate settlements:"In some c,ases,.application'ofthisPolicy may ; ' . . ' . 

' 

' , : .  . not be appropriate;in whole or part. In such cases, the litigation tea& may, withthe advance. 
. : 

" . approval'of Headquarters, &e~an-altemativeor modified'approach. ' . 
, . ' . 

.~ . . . .  . . .  . ~. , I 
. .~ 

. . 
. . . , 

. . . . . . . . .  . . . . . 
. . . . . .  

I. 	 . 
. .  ' In extraordinary circum&ces, the'Assistant,Administrator may consider mitigating potential . . . . .  

'. , , ' ' ' : .' stipulated penalty liability u&g'SEPs.where: ( I )  despite the circumstances givingrise to theclaim for........ ......... ........ . . .. ". stipulate&+ialtie<~ iolatcjr h ~ - ~ e ~ a b i l i ~ ~ d i n t ~ ~ o ~ ~ c ~ m ~ ~ w i ~ a n e w.Gklementw r n e n t  
'.,obligationto implement the SEP;(2).there is no.negativeimpact on the deteirent'putpos&of stipulated 

. . . .'' . . .  penahies; and (3)'the settlement agreement establishes a range for stipulated penalty liability for the 
. . . .  violatiom'.atissue.. For.ehple, '  if a~respondentldefend'hasviolakd a settlement agriernentwhich . . .  

' .'' .providesthat a violation of'X requirement subjects it to'a stipulated penalty tietween $1,600 and-$5,000,' 
then &Agency may consider SEPs in determining &e specific penalty amount that should be . . . . . .  

. ' demahued. ... . .  
. . .. . . . .  . , , . . . . . .  . , .  

, 
. .  . . . 

. .: ... .  . , . . . .  . .  
. .- .. . .  .. -. .....$.:. . . .  . ' I  ' . : . . . . . . . .  	 . , .  . .  . . . .  . .  

. .  ,. . ,  . . . .  . . . . . . .  . .  . .  . . . .. .  . . .  A-214



B. . DEFINITION AND KEY CHARACTERISTICS OF A SEP 
. .  

. ' Supplemental environmental projects are defined as environmentally beneficial projects 
which a defendant/respondentagrees to undertake in settlement of an enforcement action, but 
which the defendanthespondent is not .otherwiselegally required to perform. The three 
bolded key parts of this definition are'elaborated below. 

- . 

. ~~ ~ . ."Environmentally beneficial" means a SEP must improve,protect,or.reduce risks to ' - . ,  

public health, of h e  environment at large.. While in some cases a SEP may provide the alleged 
violator with certain benefits, there must be no doubt ,thatthe project primarily benefits the 

. .
public health or the environment. 

"Insettlement'of an enforcement action" mews: 1) EPA has the opportunity to help 
shape the scope of the project before it is implemented; and 2) the project is not commenced &til. 
after the Agency has identified a violation (e.g., issued anotice of violation, administrative order, 
oi complaint)? 

. . . .  ., . 

'. "Not otherwise legally.required to,.perform:means"the project orZ5tivitj;isnot required , . 

by my federal, state or loca.law or regulation.. Further, SEPs cannot'include actions which the 
. ' . defendant/respondent is likely to.be requjred to perform:. ' . . . 

. . 
. . 

. . .  
. . . . (a) &.injunctive relieP 6 the..iI;stant.case; 

(b) as injunctive relief in another legal action EPA, or another. regulatory agency could. 
. .  . .. .  . .  , . .bring; ' 

. . 

. ., . '(c). as'pait of an'existing settlement or order in anotherlegal action; or, . . . . . .  ...... .-. . .
(d) ,by a state Or local requirement. ~ . ' - . .  

, . 

. . SEPs may.include activities which the defendadrespondent will become legally obligated to 
. .  . 

' . undertake 'kvo or more yea& inthe.future, if the project &I1 result in the facility coming into . 

compliance earlier than the deadline. Such "a&lerated compliance" projects are not dowable, 
. . . . 

. . . . 
. .  

. . . . . . . ..~ 
'. 

, . 2 ,  Since the primary purpose of this Policy is to obtain environmen.talor public jiealth.benef& that ,	 . 
. .  

' '  may not have occurred "but for"-thesettlement, projectiwhich the defendant has pr&iously wmrnitted' ' ,  ' . 

. Ito perfo& or have been startedbefore the Agency has identified a violation are not eligible as SEPs. . . .  

. .  Projects which have been committed to or started before t&. identification of a violdon may mitigate the 
penalty in other ways. Depending on the specifics,if a regulated entityhad initiated enviroknentally, 

. . .  beneficial projects before the enforcement process commenced, the initial penalty calculation..Wuld.be ..L . .  ---.-.---..--.- ................ 
. . .-.,. ......... lower due to.the.abSenceof -1citmnce;no-history ofothirviolations, good faith.efforts,lessseverity. . 

of the violations, or a shorter duration of the violations.. ',., ~ , . . .  . . . . . .  ~ . .  . .  . .  . .-
Thestatutes EPA administers geneiaIly.pr+de a court with broad authority to order a defendant to 

, 

. cease its violations, take necessary steps to prevent future violations, and to remediate a~$hanncaused 
' . by the viOlatio&. If a court is likely to order a defendant to perform a specific activity ir :.prf=::lm.;,-. . ' . . .  

.case, such q activity does not qualify &,aSEP. . . . .. . . . . .  . . . . , - .  .. . . .  
.~ . . . . . . . . . .  . . . .  . .. .  . .  

I .  
. . . . . . . . .  *... . . .  . . ....... '.. . . . . . .*.. ...... . .  . . -.. 

. . . . . . . .  . . . . . . .  . . . . .  
. . . .  . .  
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. .  

however, if the regulation or statute provides a benefit (e.g., a higher emission limit) to'the 
defendantkespondent for early conipliance: 

Also, the performance of a SEP reduces neither the stringency nor timeliness 
requirements of Federal environmental sktutes and regulations. Of course; performance of a 
SEP does not alter the defendadrespondent's obligation to remedy a violation expeditiously and 
.return to compliance...... . .  . .  ~ ........ . . . .  .. 

d. LEGAL GUIDELINES . . 

. EPA has tiroad discretion to settle cases, including the discretion to include SEPs as.an . .

appropriate partofthe settlement. The legal eva l~ t ionof whether a proposed.SEP is within . ., 
. . .  

' . EPA's.authority and.coaisterit'with all'statytory and Constitutional requirements may be a , . 
complex task. ' Accordingly, this Policy uses five legal guidelines to ensure that our.SEPSare 
-withinthe Agency's and a'federal court's authority, and do not m-afoulof any Constitutional or 

. .  . . . .  
~.. , statutory requirementi,". , . ~ . ~ ~ ~ .  ... - ... . 

. . .  

1. 	 A project cannot be @consistentwith Ay.provision of the underlying statutes. 
. .  . .  

. .  . .  

2. projects must advance at.least one of the objectives of the enviroment+l statutes 
1- . ..: . 'that are.the basis of the enforcem'entaction and must have adequate nexus.. Nexus is the. 

relationship bitween the &olation and the proposed project. 'This relationship exis&.only 
. . . 

, '  if: . .  
. . . .  .. 

. .  . . . .  . .  . . . .  
, ., . 'a. .theproject:is designed to.reduce the likelihoodhat s&lar violations will. . . . .  , . 

occur in the future;.or 
. .. .  . .

b. 'the project reducesthe adverseikpactto public health or the environment t o  ' ' , . 
. .  

. . .  . ,. . . .  which the violation'at issue contributes; 6r. . . . .  . . . . . . . .  . .  I .  . . .  . . .  . ,,, 
' 

I ' . . c. the proj&t reduces the overall Ask to public health or the environment 
1 potentially affected by,the violation.at issue. . . . .  . . 

. . .  . . . . .  
. .  

. .  . .  . .  . .  . .  . . . . . . . . .  

: Nexus is easier to establish if.the primary impact ofthe project.is at the site where the' ' 
' ,  ,

~. . 
' alleged Golat2on o c c k d  or at a different site in the same ecosystem or 'withinthe . 

' ,  
. 

. . ,  

, .  

, . imhediate g&graphiG area Such'SEPs may have' sufficientnexus.even if the SEP' ' : 
. I 

.~. .... ............. 
. . 

.. .  A.. ------.~%--.-.- . . . .  ......... -. ...... ............. ..... 
. . .  

;:-'_ .... 

' .:1 , . . . . .  . . .  . . 
. . .  

' 4  These Iegal guidelides a& based on federal law;&t applies to,EPA;States.mayhave more or less
.flexibilityin the,:useof SEPs dependkg'ontheir.laws.' . . - , .  . .~ . . , 

. . . .  . . .  . . . . . .  . .  . .  . . . .  . .  . .  

. .. .  . . . .  . .  . .  . . . .  .-. . . . . . . . .  . . . . .  .:. . . .  ... . . . . .  . . . . . . . . . ..- . . . . . .  . .  
. .  . . . . I  .:.... , j . .  . . .  .. -". :. . , . . .  . .  . . .  
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addresses a different pollutant ina different medium. In limited cases, nexus may exist 
evexi though a project will involve activities outside of the United States? The cost of a 
project is.not relevant to whether there is adequate,nexus. 

3. EPA may ni t  play any role in managing.orcontrolling ,fundsthat may be set aside or 
escrowed for performance of a SEP. Nor may EPA retain authority to manage or 
administer the SEP. EPA'may, of course, perform oversight to ensure that a project is..... 

. ' . implemented pursuant to the provisions of the settlement &d have legal recourse if the 
SEP is not adequately performed. 

. . 

4. The type and scope of eachproject are.defined.in the signed'settlement agreement. 
This means the :"what, where and when" of a project are defined by the settlement 
.a&eement. Settlements in which thedefendanthespondent agrees to spend a certain sum .. 
o f  money on a project(s) to be defined' later (after EPA or the Department of Justice signs 
the settlement agieenieit) are not allowe&. . .  .: . . .  

. .  

..........' . 5. . . .  a:.-A-project cannot be used to satisfy EPq's:statutory obligation or.another ..........:-....... 
. federal agency's-obligation to perform a pa&ular activity. Conversely, if a 

federal statute prohibits the'expenditure of federal resources on a particular 
, .  ' . . activity; EPA h o t  consider projects that would appear,to circumvent that' .~~ 

. .
prohibition 

.. . .  . .  
. .  

. .  b. A project &y not.provideEPA or any federal agency'with additional . . 

. . . . 
. '. 	 .reso&& io perform a particular activity for which Congress has.specifically 

appropriated funds. . A project may not provide EPA...with­. .. . . . . . . . . . . . . . . .  additionabresources-to. . . . . . . .  . . . .  
. .  : .  1 ' perform a pahculg activity.for which Congress has e . e a r k e dfun&:in an 

. .  . . .  .appropriationscommittee report;'. Further, a project cannot be used to Satisfy 
. . .  EPA's statutoryor &&k obligation, or another federal agency's st&toiy

. . .  
obligatio& to. spend funds on a p&ticular activity. A project, however, may .be .. 

. .  ,' . related to-aparticular activity for which'congress has specifically appropriated or 
. . . , e&arked funds; ~ ' ,

, .  
. . . 

~. . . . . . .  
. . . ... 

. .  'c. ~ A projectmay not provide additional resources to.support specific activities . 
. . .  . .  .performed by EPA employees or EPA contractors.. For example, if EPA has 

'.. ' ' . . deve1oped.abroch;e'to help a segment of the regulated co&nunity comply with 
, . . .  

. .  . .  
. . . .  . . 

. .
~.~ . 

. . ~. ....... ..,:-_ _  ........................ .. . .... . .. . . . .  ............................... . .  . . 

. .projectmay'beperformed,'ata facility or ,site .n,ot owned by, ,the defendanthespondent; :. I i_.. . .  . . . . .  
. . .  

, , 
. . 6 .  Ali.projectswhich would include activities'outsidethe US. must be. approved in advance by

. .  . .  
,' Headquartersand/or *e D e p k e n t  of Justice; See section J. ' . ' 

.: 
, 

. 
. . . .  

. . . . .  . . . .  . .  . . ~ .  . . . 

.' ! ? ~ ~ ~ a r ! : i?e instructions f& chapsto EPA's.discretionaj budget authority made hy 
. , .  . . . .  . . :  ittr-. in.cnnunittee,reports:thatthe Agency generally honors as s;:>anerof r:,:isy. '. 

. . :- . , . ,  
. ,. . . . . . . .  . .  . . . .  L 

. . . . . .  . I '  . .  . . .  , .  . . . , . . ,  ..
., .  

. . . . . . . . . . . .  > . . . . . . . . . . . . . .  . .. . . .. , .  

. . -..... .  . .  
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environmental requirements, a project may.not directly, or indirectly, provide 
additional,resourcesto revise, copy or distribute the brochure. 

d. A project may not provide a federal grantee with additional funds to perform a 
specific task identified within an assistance agreement. 

D. CATEGORIES OF SUPPLEMENTAL ENVIRONMENTAL PROJECTS -

EPA has identified seven specific categories of projects which may qualify as SEPs. In 
order for a proposed project to be.accepted as a SEP, it must satisfy the requirements of at. least 
one category plus all the other requirements established in thisPolicy. 

. .  . . 

1. . Public Health 
. .  

. . 

A public healthproject provides'diagnostic, preventative andor remedial components of 
~.human hedth c&e which .is related to .the acttdor potential 'damage to human health caused by 

. . . . . . . . . . . . .  -_..the violation. This.may include epidesiiiological'data~collection%iiamysis; m d i a  . .'..
' 

. , exariinations of potentially affected persons, collection and analysis of bloodfluid/ tissue 
. ."samples,'medical treatment and rehabilitation therapy. " . . 

. ,  . .  . .  
i ' .  . .  

. . :  . . .  

. .' ' Public health SEPs are acceptable only.wherethe primary benefit'ofthe.project is the 
. .  population t h a t . w ~&ed.or putat.risk.by'theviolations.' . ' .  . 

. . , .  . . .. . .  . . 
. . . . . . . . . .  . .  . . . .  :. . , . .. 

. . . .  
. .2. 	 . . . . .. . . . .  ... , . . .  . . . .  . . . .  . . . . . .  .... . . . .  . .  . .  . . , . . ,  

. .  A pollution.pre.ventionproject is one which reduces the generation of pollution through. , 

"source reduction," i.e.,kypracrice ,whichreducesthe.&o.unt'of any hazardous substance, . ,,', 
. ,  

pollutant or c o n m a d  entering any waste stream orotherwise beb'greleased into the . ' . 
' . .  environment, prior to recycling, treatment or disposd.. (After the pollutant o r . w a s t e . 6  h+ ' ' . . . . 

, .been generated, pollutionpr&ention &no longerpossible a$the &te mu& be handled by 
. . . .  appropriate recycling, treatment, con&ment, or.disposi methods.)... ... . .  . - . . .  

~. : . : . .~ . .  :~ 
. .  . . . .  

. .  . . .  . .So& reduction may.include equipmerit'or technology modificatiohi, process or . . . .  

. . . .  procedure mo'd5cations;refordation or.redesign of products, substitution of raw materials, . 
, .  

. . .  .,andimprovements inhoGekFping,maintena&e, d g ,  hveato& iontrol; orother operation., . ' .. . . .  . . .  
~~~ . and maintenance procedGs; Pollution prevention also includes:&iy'project which protects ' . ' ', 

. ,.. naturalresources through conservation or increased efficiency in the:+ df energy, water or . .. . 
. . . .  . .  other.materials.-1!In-process.recyclmg~~wherein-wasfe.niateriats:produced.during. .  a.-.-:: :: .;--.:-.-­

manufacturingprocess &e r&med,,'directly to production raw-materialson.site,'isconsidered .' ' . . . . 
i' : . . ~: . .  

. .  .. 
.. a pollutionprevention . project.. . . .. . , . , ,  . . .. , .  . :. 

. . ... . . .  . . . . . .  . I. . .  , .~ . . . .  
. . . .  . .  

. .  
, . .  . . . . .  . .. . In all cases, for a project to meet the definition.ofpollution prevention, thekrnMbe ,G

' ' 
' . . . 

overall decrease in the amoimt and/or:toxicity of pollution r e h i e d  t?,th? envirk:. -.;a% ::z: . . .  . .  , 
.. , . .  , . ~ .  .. , .  .

. 
, 
. _,:. ; : '. I > , ~ , . .  . .. .  . .  . . . . .  . . I ,  

. . . .  . . .. . . . .  . . . . . . .  . ._ I .  


.. . .  . . .  . . . .I 

. .  . . . . . . . .  . ,I. .. . . . .  : . .
..:' , . +(.$- .  .': ;1. . ': . . : ... 

-. . .  . j  . . *. .' ..:: 
. . 

. 
.: 

. . . . . .  
. .. .  . . , , ., , . ... .. 
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merely a transfer of pollution among media This decrease may be achieved directly or through 
increased efficiency (conservation) inthe use of energy, water or other materials. This is 
cqnsistent with the Pollution Prevention Act of 199Qand the Administrator's "Pollution' , 

. ' 

Prevention Policy Statement: New Directions for Environmental Protection," dated June 15, 
1993 

. . 
3. Poilution Reducti on 

. . . . . .  . . . . . . . .  - . . . . . . . . .  . . . . . . .  . . . . . . .  

If the pollutkt or waste see& already has been generated or released, a pollution 
reduction approach -- which employs recycling, treatment, containment or disposal techniques --. 

: may be appropriate. 'A  pollution rkduction project is.one which results in a decrease in the , . 

. . 
amount and/or toxicity of any hazardous substance, pollutant or contaminant entering apy waste. . 

-stream ,or otherwjse being released into the environment by an operating business or facility by a. . .  

meanswhich.does not qualify as :pollution prevention.".. This may include the.installation of ' ... . .  

' . , more effective endaf-process control or eeatment technology, or improved c o n b e n t ,  or safer 
disposal o f a n  existing pollutant source. Pollution reduction also includes I'out-of-process' , ' .  

. . . .'. recycling,". .wherein ind&trial waste colleckd after the m a i u f a c b g  process and/or consumer 
:-. .. .:. 'waste matgriais are-used as raw materialS-forp r o ~ u c ~ ~ ~ n - o f f ~ s ~ ~ e ; ~ : - . - -......:-. . . . . . . . . .  

. .  

, .  . . . 

4. . ' . ' .Environme-estora tion anh Protectinn . , . .. . . . . 
. .  . .  . .. . . . .  . . .  

. . . ... An environinental'restorationand'protection project is one which .enhances the condition . . . . .  . 
. . .  of . .the.&system orimmediate geographic area adversely affected.? These projkcts may be used. 

, . 
... to restore or protect natural en&onments (such as ecosystems)and.man-made environments, ' . .  

. .  ......... which protkctsthe . ...... . ''. such facilities:&d buildings.. h i s  category .also.includes-any'projectac'moipoiiiitid a a r ; ; a g e . - ~ u l t ' ~ ~ - m - ~ e , " i ~ i a t i ~ ~ ~ r  .........,.. .  . ecosy~~m-from hbro&thi oveiall:.. , .. ,. "condition'ofthe,ecosydem? Examples of such projects .include:, restoration of a wetland.in the 
, ' .  ' , . ~; : she  ecosystem along the same'aviaxiflywayin which the facility is located; or p&hase and, ' , 

, .  . . . . . . . .  ..m&agement.of a.wateihed'+rea by the defendantlrespondent to protect a drinking watersupply 
. 

~. where the violation (e.g., a repo&g violation) did not directly damage the watershed but. : .. 

. . . . potentially could I+ to damage.due to.u&eported discharges. 'This.category also includes' .:: ' ' ' . . 
. .  

. . .  . . .  projects-which provide for'the protection of endangered.species (e.g:;developing conservation 
. . 

,programsor protecting habitat critical.to.the.well-being of a species endangered by the. 
. . . .  . .  : . .  . . . . . 

. , . . .  . .  violation). . . . . . .  .... .. , ,  . . . .  . .  . . .  . . . . .  . .  . . . .  .. 
.~ \. .  . .  . .  ... . . . .  ~ . ' . :  

. .  . . . . .  I . . , .... .  
. .  .' In some projects whe.& a.defendant/respondent h& agreed to restore and themprotect.t '  . . . . . . .. .

' ' ' . .  . .certain lands,the question '&a as to . whether the project may include the creation or . . : . . . . .  . . . .  . .  . .  . . . . 
~. . .  . . . .  .......... . . . . . .  . . . . . . . . . .  .. . .  . . ........ ~ . . . . . . . . . .  

. . . .. , 

* If EPAlac@.authonty'torequire repair'of thedamage caused by the violation; then'repairitself may 
' . . :  . 'constitute a SEP. . .  , 

, . .  
. .  

. .  
j .  . . .. .. ,  

. . . .  . . . . . .  . .  .... . .  
. .  . .  . . .  . . 

I ,  ' '  . . 
. .' ' Simply.preventing new.dis6hirges into,theecosystem, as opposed to taking,afhnative action :,:' : ' , 

. .  
. . . . . d i r d y  Glated.to pkserving existing wnditions at,a.property,.would not c0nstitute.arestodor >:id , . 

. .  
. . .  . .  protection project but may fjt into Lother category suck.aspdlutiot? prevention CT po!!c:ics reduction, . :. 
. . . . . . . . . . . . .  . .  .~ 

. . .. . . . .  . .. . .  
. .  . . . . .  . .  . .  . . . . .  .. .

.
. 

. . .  , . .  .: c 
~ 

. . .  . .. : .  . 
. . . . .  

. . . .  
', - - . <  . ,  . . . .  . .  . .  

... . - . .. . . .  

. .' .  . . .  . .  . .  I 
. . . . . . . . i  

. .  
. . . . . . . . .  . .  . .  
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. . .  

, . maintenance of certain recreational impr0vements;such as hiking and bicycle trails.. The costs ' 
associated withsuch recreational improvementsmay be included in the to@ SEP cost provided 
they do not impajr the environmentally beneficial purposes of the project and they constitute 
only an incidental portion of the total resources spent on the,project. 

In some projects where the patties intend that the property be protected so that the . . . .  

ecological and pollution reductionpurposes-of the land are maintained in perpetuity,the , . . ' I 

defendandrespondentmay sell or transfer the .Iand...............'to another partyyith the established resources 
and ekpertise to perfom'this hction;-mch ak'astate park authority. In some cases,the U.S. , ' 

Fish and Wildlife Service or the National Park Service may be able to perfo&.this function.'O, ,  

. , . . 

With regard to man-made environments, such projects.may involve *e remediation.of , ' 

.. facilities knd buildings, provided such activities are not otherwise legally required. This includes 
the removaUmitigationofcontaminated materials, such ks soils, asbestos and led paint, which . 

are a Conhuhg source of releases andlor threat to individuals. . . . .. ,  
. .  

. .  
. . . . .  . .. . . .;5 . . . . ... . ..~ _ _ _  _ _  ....... .. .-..... ................... 

. . . .  
,: Assessments and audits, if they are'not otherwise available as injunctive retief,'are ' . 

..'&tentid SEPs under.this category. 'There thiee types ofprojects in this category: a. 
. ..',pollutionprevention assessments; b.,environmental quality asiessments; and c.~cornplian~. . , 

. ,  .audits. . These assessments and audits are only acceptable as SEPs when.the ; '.I .  

. .
-defendadrespondentagrees to provide EPA,with a copy ofthe report; The results-maybe made. . . . .  
available'to the public, except to the extent they colistitute.c0nfidentid:buskes.s. information. .. -

.;:pursuant to 40 CFR Pari 2, Subbpart B., . . I 

: . . .~ . .  . . ,  . 2- . . .  . .. . .  
,.. < . . . . .  . . . . . .  , . 

, .  . .  
' . . a .  -are s+te;natic, internal reviqvs i f  speciiic.pr&esses 

e. . q d  o p e r a h m ~ d information:about oppozhmities to reduce the 
, ' .use,'production, &d. . .generation of toxic and hazardous materials an$ other +es. .To be eligible ' . ' ' 

. . . . .  
.. ' for SEPs;such assessmepts m&t be conducted using 8 recognizeb pollution prevention 

. .  
.. a s s e k e n t  or w&te *tion p r o c e d e  to reduce the liketihood-of!%&e violations. ... . : .. . . .  . :. 

.' :.Pollution prevention a s s , m e n t sye.acceptable as SEPs Without an 'impkmentation wmitinerit 
' 

. .by the defenhVresponden< .Impleme.ntationis not.&quiredbecause drafting implementation, , . 

requirementsbefore the results of an assessment are hO,mis difficult. ,-Further,many of the ' ' .  ,, 

' .'impl&entatiofl recommendations may co&titute'aciivitiei.thqtaie in the.d.ifehciant/-ndent's . .'. ;' 
. .  : ) . . . .  . . . . .own economic interest.. :., ,: , 1 . . . .  . .  

, . .  . , . :  ' . .  . . . .. . .  . . 
. . ,  . . . . , . .  . .  . .  

I , - 'b. . '  &e &vestigatio&: of: the condition of the. .' ' : 

.'imp&ted:&y.asite or aYaciIity regardlessof wliether thesite or facility iS owned or opeiated by ' , . . . . .  
. ._ , . . . . . .  

. .  . . . . . .  , .. . .  . . . . .  . . . . . . .  . . .. ., . .. . . . . 
. . . . . . .  . ,  . . -

. .  . . .  . .  j , 
.. 

,,.. .  
. l o  .ihesefederal agencies.hav&explicit statutoy.autho+vto accept gi&ofla@dand money i& ' . ', 

certain circurnstatps. All projects widthkc federal agencies must &'reviewedar$approved'in , . ;.. 
. .  I .advanceby legal coun%l;inthe agenni,'usua)l:i~eSolici?cl's . .OEce in tho De&&,&&6fthe Interior;. . . .  , ,, .  , . . 

. . )  . ,  
, 

. .  . i_ . . . . . .  .. . . . . . . . .  .. . . ..,: ,. . ... .
> . . . .  .. . , :. 

, . .  
. . .  . .  ..> . , .  '.. . .  . . .. ,- . . . .  . .. . . . . .  . .  . . .  . . . .  . . ;:: .-.:. . . . . .  . .. . . .  

. .  . .  
j l  

. .  . . .  . . . . .  . ., ,. . . .  .. ~ . .  . .  
. ,. .  . .  . L .... - . .. "  .. ! .  .. . _ .  . .  . . . .  
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the defendantlrespondent; or threats to human health or the environment relating to a site or a 
facility regardless of whether the site or facility is owned or operated by the 
defendantlrespondent. These include, but are not limited to: ~ investigations of levels or sources 
of contamination in any environmental'media at a site; or monitoring of the air,soil, or water. 
quality surrounding a site or facility. 'To be eligible.% SEPs, such assessments must be 
conducted in accordance with recognized protocols, if available, applicable to the typeof 
assessment to be undertaken. Expanded sampling or monitoring by a defendantlrespondent of 
its own emissions or operations do& not qualify-as~a-SEPto-the-extent-itis.ordinarily .' . ' . . . .  

available as injunctive relief. 
. . .  . .  

:, 
Environmental quality assessment SEPs may &be performed on the following types of 

sites: sites that are on the National Priority List under CERCLA 5 105,40 CFq'Part 300, 
Appdndi'B;'sites that would qualify for an EPA removal action pursuant to CERCLA §loi(a) 
arid the National Oil and H&dotis SubstancesPol1ution:ContingencyPlan, 40 CFR 5 300.415;-' .. 
and sites for which the defendandrespondentor another party would likely be ordered to perform 
a remediation activity p,muantto CERCLA.§106,RCRA §7003,.RCRA30080 ,  CWA:§ 31 1, : 

. . .-.or:anotherfederal law:.. 
. . .  ." . . . .  - . . . .  -. ..... . . . .  ., . ,  . . . .  ............ ~. . .  . 

'. . c. ce audits ' ' , independent evaluations of a . . 

.defendanG- s&tus GFenvkoninental requirements. Credit is only given 
: for,thecosts associated kthconducting the audit. While the.SEP should require all violations 
' . 	 discovered by the .auditto promptiy.corected, no credit is given for remedying the violation 

. .since persons a& required to achieve.gd m&&,compli&ce .withenvkoKnental requirkents. 
d e  

,' &I:b,~&s.oi s&l.c&mrdunity:" '12 . . :'. . . . . .  
. . .  . .  . . . . . . . . . . . . . . . . . . . . . .  

. .  . . . .  . .  , 

. . ,  
.~ . . 

In general, compliance,audits are acceptable as SEPs only~when . .  defendadrespondent i sa  

,6. . .  &.wramental Coropliance Promotion . .  
. , ' .  

. . . .  
i .. .  . . . . . . . 

. .  . ,  . . . 

. , h i iv i r i i&n ta l  compliance promotiod project provides training or technical sbppOrt to. 
ofthe regulated community to: 1) identify,.achieveand maintain compliance 

. .  
'. ....: w e Statuto~i d  regulatory requirements or.2) go beyond compliance by reducing 

the genektion, release or:disposal of pollutants beyond legal requirements. For these types o f ,  
'. .  

. projects; the defendadrespondent may.lack the experience, knowledge or ability td implement:' ' 

: 
the:project,itself,and, ifso;the defendadrespondent should be r e q k d  to contract with an... . . . .  

..appropriate'expertto develop and.implement'the compliapce promotion project. Akptable  .. . .  
. ~ . . . .I .  . 

. . . . . .  . .  . . . . .  .: . .  . . .. 
. .  . .  

I . ,  . ,  . . .  

. . .  ' I ,  For purposesof this Policy, a-smallbusiness is o y ~ e dby'a.personor &other entity that employs. . . . . . . . . . . . . .  
' 

. 100or fewer iniiivjdbls; Small businesses could be individuals;-privatelyheld &@OKtioriS, friimers, 
. . ' landodwners, partnerships &d others. A small commwiity is'one comprised of fewer than 2,500 persons. . .  

. . . 
' 

. ., .:. . 
, .  I. 

. .  . ,:. : . ,  . I . . 
' . .' ". i z '  Sincmnoit large compahies routinely cqnduct crhplianceaudits, to mitigate &nalties for.such 

. , . ' ' .. audits would reward violatori for performing an activity that most companies already do.. In.contras< 
' . . these audits &&t commonly done by smallbusinesses,perhaps because such audits may be too . .  . . . 

. .  ..: ....... : .  . . . .:. . . . 
. . . . .  . . .. . .. . .  . : :. %::. & .  .,: . 

.:a. . . . . . . . .  . . .  .. . .  
. .. . . . . . .  . .  

. .  . -*,. ...>._C.i ...........i ..... ....-..I..-._.&.NL - .. ....-, i.#. . . .  . .  .. 
. . .. . . . .. . .  . .,. . .  
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projects may include, for example, producing a seminar directly related to correcting widespread 
. . .  . .  or prevalent violations within the defendad respondent's economic sector.' 

. . . . 

Environmental compliance promotion SEPs are acceptable only where the primary 
' ' impact of the project is focused .onthe same regulatory program requirements which were 

violated and where EPA has reason to believe that compliqnce inthe sector would be 
' significantly advanced by the proposed project. For example, if the alleged violations involved' 

. . . . . . . .' Clean Water Act preeeatment violations, the wmpliiyce promotion SEP must be directed.at ;.. 

ensuring compliance with pretreatrnentrequiiements. Environmental compliance promotion . . . 

SEPs are.subject to special appr0v.d requirements per.Section J below. 
. .  

7. Emereencv Plannine and PreDarednes.- . . 
_ .  

. , '' . , h,emergency planning and preparedness project provides assistance -- such as . . ' '" 

. ,
computefs and software, communication systems, chemical.emission detection and.inactivation . . .  

. . 
, ' equipment, HAZMAT equipment, or training -- to a responsible state or local emergency . : 

. .' ' response or pl&g entity.. This is tcienable these'organi&oG to hlfillthe? obligations'under '. ..' . 
. .  . . . . . .  theEmergencyPlanning .andCo~~~. . . .  .Right-to-Know Act~(EPGRA9.tocollect idforiiiatiori-to- .............. 

assess.the darigee of hizvdouichemicals present at facilities within their jurisdiction, to ~ 

develop emergency response plans, to trah emergency.response @rsoFel and to better respond.
. .  . .  . . .  . . . .  . . . .  . 1  . .  . . .  

. .  . ' . . tochemical spills.. . .  i . . 
. . .  

. . .  ... 

EPCRA requires' regulated sources to provide inforn&on,on chemical production,
. . .  

. . storage and .useto State,Emergency.Response,C.om&ssions(SERCs);Local Emetgency ::. 
. . . . . . . . . . . . .. '.. : . ; P l k g  Committees (LEPCs) &d Local Fire Departments (LFDs). . This enables-statesand . > -

. local comuiities.to ~ l a g. for &d Espond,eff&tiveiy tochemical acciderits-Mii inform . . 

.' .. ,: . .potentially.affectedcitizens,oftherisks posed by chemicals present in theircorxim~ties,thereby 
. . .. .  enabling them to.protect the.enviro&ent or ecosystems which.could.bedimaged by,an accident. . . 

. . 
a . Failureto. comply'with EPCRA'impairs the ability of states'&d:local communities to meet their, .: .,. 

. . .  . .' :obligatio& and places emergency response personnel, the public and the environment at risk 
~ . .  . . . .  , . .fiom a che&cal release. ~ . . .  . .  . .  

. . . . . . .. .  . . . . .  . . .  . .  . .  
I , . .  .. . . 

- . .. Emergency planning.Ad preparedness SEPs'are acceptable where the primary impact of 
the project is within the.same emergency planning district or state affected by,the vjolations and . '  ' ~ 

. . . .  
. . . . . ' EPA has notpreviously provided the'entitywith fin:aqcid'assi$ance.for the ske'purposes & the 

' 

.. ' ,  proposed SEP:. Further; this typeof SEP is allowable only,whenthe SEP involves n o n a h  ' 
.:assistance a id  there'are violatioi.ofEl?CRA,or.repoi@ngviolations under CERCLA g 103, or . ". . . .  

.' ' . ' CAA 5 l12(r), or violations of other.emergencyplafming,'spill or.rele&e requiremenk alleged in , . 
. .  . . 

. . . . . . . . .  .- ... . .  .. . thecouipl~t:. . . .  . . . . .  .: .. . .... . .  . . 
. . .  . .  , .  . ;, , .  . .  

. .  . . .  . .  . . .  . .  . . . . .  . .  . . . .  
. .  . ..~ . . . . . 

. . . .. _ ..8. , Q t h e r T w .  . .: 
I . . .  . , , .. . . . . . .  - .. . .  . . .  . . 

. .  . ' .. : Projects determined by the,c&e team to have enviro&entakmerit which do not fit within .... 
. . . . . . . . .at'least one of the seven categories.above.butthat iue othe~Se',fdlvCoFiitent with dl 2:kzr 

.... ................, ~ ..... --... . . . .  

1 
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' provisions of this Policy, may be accepted with the advance approval of the Office of 
Enforcement i d  Compliance Assurance.. 

9. Proiects Which Are Not Acceatable as SEPS 

The following are examples of the types of projects that are not allowable as SEPs: 

a. , General public educational or public environmental awareness projects, e.g., 
sponsoring public seminars, conducting tours of environmental controls at a facility, 
promoting recycling in a community; : 

. .  . .  

b. Contributions to environmental research a ta  college or university;. . 

, .  

c. Conducting a project, which, though,beneficial to a community, is unrelated to . . .  

environmental protection, e.g., making a'contribution to a non-profit, public interest, 
environmental, orother charitable erg-tion, or donating playground equipment; 

. . . .d. S t d i e s  or assessments without a -requirement to-addresthe problems identified .: . '  '. ~"-. 

,. in the study (except 3 provided for,in!$ D.5 above>i ' . ., 
. .  

. . 

e. . Projects which the defendanvrespondent will u n d e d e ,  in wholeor part, with 
low-interest.federal loans, federal'conkcts, federal grants, or other forms of federal 

. . , -financialassistance or non-financial assistance (e.g., Ioan'guaraiteis)..~ . . .. 
1 

. . . . . .  

. . . . .  . .  . . 
. .  ~ub~tantialpenalties are an inip0;tant pajt of any settlement for legal ilIldplicy reasons. 

. .'. '.,'Without.penaltieshere would be no deterrence, as regulated entities would have little.in&ntive : 

' .  
'. -tocomply. Ad&tionally, penalties"wenecesw'as a matterof faimess'to thoseregulated entities 

. . .that make the,necess&y expenditures to c.omplyon time: violators shouldnot be allowed to . . 

':. , obtain an economic advantage over their competitors who complied... ,. .  . . . . . .  :, 

. :  . . . 

. .  ,Asa.general rule, the net costs'to'be incurred by a viol.atorin performing a SEP may be ' ' 

' .  
. . . . . .:co&ideredas,one,factor in determining an.appropriate settlement &ourit. In settlements in ' 

. ' 

. .  
. .  - . '. which defexidsnt/rwponde& commit to conduct a SEP, the final settlement penalty must . . . .'. . . . .  equal or exceed either:,a) the economic benefit of nodCompliance~plus'lOpercent ofthe ... . 

gravity component; orb) 25 percent of the.gravity componentonly; whichever is greater.
. . . 

. . .  . .  
.... . .~.. ~ .... ~ 

. . .. -. .- . . . . . . . . . . . . . . . . . . . . . . . . .  -~ ...... 
.. . . . . . . . . . . . . . . . . . .  

. .  Calculating the,finalpenalty inla settlement'which includes a SEP is.a five step process. . 
. . ,  .' .Each of the:five steps'is explainid below. The five steps are also sun+aii&d in the penalty. ' ' , 

. . . .  . , . .  
. . ' ,  calculation worksheet attached. . . .. . .  . ~. to this PolicY, . '. .  . . . ' ., 

. . . 
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Step .I: Settlement Amount Without'a SEP 

a. The applicable EPA penalty policy is used to calculate the economic benefit Of 
. . . . .noncompliance. . . .  

~ 

b.. The. applicable EPA penalty policy is used to calculate the gravity component of the 
penalty. The gravity component is all of the penalty other than the'identifiable economic 

'benefit amount, after gravityhas been adjusted by all.o*er,factors in the penalty policy (e.g., .. . . . . .  

,audits, good faith, litigation coiiiiietations), except for the SEP. 
, 

. . . . 

c. The amountsin steps l.a"and b are added: This.siun'isthe minimmi amopt  that 
would be'necessary to settle the case with0ut.a SEP. 

. . . .  . . . '-2:mum Penalty Amount With a SEP . .  .. 
. .  
' .  ! 

The,minimum penaltyamouht must equal.or exceed the economic benefit.of 
noncompliance p1us:lO percent of the gravity component, or25 percent,of the'graGv component. . . . . .

, ' .  ' 

. . . . . . . . .I ,, only; whi&ivei:is greater. , n eminigumpenaltyamount is calculated-asfollows:­
~. . . . . . .  

a. . .Calculate 10 percent of gravity'(multip1ya o q t . i n  step 1.b.by 0.1): 
. . 

.. b. . -. "Addeconomic benefit (airiokt in.step 1.a) to'a&ou@ in step 2.9. 
.. 

. . c. . .Calculate 25 percent of gravity (multiply amount in step'i.b by 0.25). : . . . . .  

. . 
, . . d.: . 

'Identifythe minim& penalty&oNt:'the,beater of step 2.c or step 2.b.I3. . . .. .  . .. . . . . . 
, . . - , . .  . .  

. .  
. .Steu 3. Calculate the SEP C& . . .  : , .  

. .  . .  . . . . . .  . . . .  . . . .  ..... 
. . . . . . . .  . . . .  

... 
. .  ~ The.netpre&nt after-tax-coitof,theSEP, hreinaftei calledihe "SEPCOST," is the .' ;. 

. . 
, . , . 	 i '  . . m k m u m  'amoui~tthat EPA may 'take into cogideration.in deter&ing:& appropriate penalty . :,

. .  ' 

;. , miiigatidn for perfonna&e of a SEP;: .In order tofacilihte evaiuition'of,the SEP COST'bf a . ~ . . 
.. proposed projecc the Agency has developed a computer model called There are 

three types of costs that may be associated with performance ofa SEP(which are entered into'the . '  

. .  , . .  
. ,,. 'PROJECT.mode1): capitd co& (e.g;;eqApment, buildings);' one-time nondeprei$able Costs 

.. ' . . (e.g:, removing contaminated materials, purchasing .land;deve1oping.acomplianci promotion
. . . . .  ~. . . 

. .. . .  . .  . . 
. .  . .  .. .. 

' . . .  . . . . I 

. . . . 
. . .  

. . . . . , .  . 
.. : 

+ ' 

. .  
~. . .  

. .  . . . .  
. .  . .  . .  . .  . . .  

. . . . . .  . . 
- ...................... 

. . . . . . . . . . . .  '3 Pu-uant'tq.the.February'1995Revised Interim Clean-Water-Act'Senlement~P~n~l~Pol~~, . .. . . .. . . ,  . . .  section
.' 

. V,a smaller minimum penalty aiiount may be allowed for a muni.cipality,.,. .. . . .  . . .  . . . . .  . 
. . . .  . . .  .. .. . . .  , . .  .... .:, . . . . . .  

. . . . . . 

. . .  : l4 'Acopy of the PROIEdTcqmp r.piogram.sofhvyeand PROIECT User's Maquai may be ' ' 
' 

. purchased by calling that National Technology Information Serviceat(800) 553.6847, an "gfor; . , . ,' .  ' .  . ' 

Document #PB 98-500408GE1,or hey may be downloaded from the World Wide W e b k  ... 

llh~~://www.e~r..~~./oit-rY'model~S'., . . . . .  . &  . . .:>,. . ..., . . . . . . . .  , . . 
. . . . . .  

. . .  . ,  . . . .  . . .  ,.. . . . .  
. . , . I .  . . . . . .  .~':..~... . .  , .. . . .  . .. .  . .  : . .. .:;. I . ... .  . . .  

.,.- .....j - . ,~I r>.:, '... , I .:i> < . . 
... :.>.... .:,:.\. .  . . . . . . . .  . .  

_ i  . . . . . . . . . .  , . . . . . . . . .  .. ._.:. ,*>?.., .... ..i . ., . . . . . . . .  . . . . . . .  . .  . . . . . .  . . .. . . . . . . .  . . . . A-224
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. .  

seminar); and,annual operation.costs and savings (e.g.,'labor, chemicals, water, power, raw . .  
materials).15 . .  

. . . .  

To use PROJECT,.the Agency needs reliable estimates of the costs associated with a 
defendantlrespondent's performance of a SEP, as well as any savings due'to such faitors as , . ' 

energy efficiency gains, reduced materials costs, reduced waste disposal costs, or &creases in. 
productivity. 'For example, if the annual expenditures in labor and materials of operating a new 
waste recycling process is $100,000 per year, but the new process reduces existing hazardous 
waste disposal expenditures by $30,000 per year, th_e.net'costof $70,000 is entered into.the 
PROJECT model (variable 4). . ' . . .  . . .  . ,  . .  

. 

In order to& the PROJECT model properly (Le., to produce a reasonable estimate.o f  the' 
'net present after-@.cost of the project), the number of years that annual operation costs or 
savings will be expended in performing the SEP must be specified. 'At a minimum, the 

. .  . .
defendadrespondent must berequired to implement the project for thesame nu@berof years' ' . 

. . . .,ped in the PROJECT'model calculation. (For example, if the settlement agreement requires the . . ' 

. . . . .  ',defendanthespOndentto.operate the SEP,equipmenifor two ye&, two.years'shouldbe entered .a. . ' 

the.input for:number of years of annual expense.in-the-PROJE~-T--model;)--Ifce* costs or. .............. . 
'savings appear.speculative, they should.not be entered into' the PROJECT model. The PROJECT 
.madel i s  the primary 'methodto dete&e the SEP'COST-forpurposes'of,negotia&g . , . .  . .  .. : . . . .  . .settIementsi'6 ' . .. . . . .  . . . . 

. , . . .  
. . . 

EPA does not-offertax advice on whether'a regulated entity'may deduct SE? . .  . . . 

. . expenditures from its income &es. If a defendadresponderit statesthat itwill not deduct,.the' 
,. ,  

. .  cost of.a~SEP,f?Omits &xes imd it is willing t o , ' c o w t  to'th$inthe settlement,docuinent, and'' I .I 
. .  .,..provide the Agency with certification upon.completion-oftHeSEP.thatit ha.3 not deducted the , .  .. .' 

. .  ,SEI?expenditures, the.PROJECT.mode1calculation should be adjusted'to cdcdate theSEP"Cost. 
. .  .-,yhhouireductio& fortax&:This is a simple adjustment to the PROJECT'model: jusienter a '  ' ' . . 

' ' . .  zero for variable ?.,the marginal tax rate,' If a bainess is not willing to make.this commitment, . . 
. . .. . .  . . . . . . .  . . .  

. . . .. .  
i . . 

. .  . . . . .  . . . . . .  
. . . .  . . .  . . . . . .  

. . . . . . . . . . .  . . . . . .  . . ..'Is The PROJECT calculatedSEP Cost is a &onable estimate, i d n o t  ari exac: after-tax . . . . . . . . . . .  

calcu1ation:PROJECT d&s not evaluate the potential for market benefitswhich may accnie with the . . .  . 
.: , '  

:performake of a SEP (e:g., increased sales ofa produc< improved:corporate public image, or improved. , . ' 
.. .,employee morale). Nor.d&s it thecosttothe, . - .. .  

Agency for oversight of 'the SEP. ndant/ respondent ' ., ', . . .  
who'd&s.not'propose.aSEP until late in the settle be &onside&din. .' ": ' ' . . . . . . .  

. . .determininga mitigation percen .- ~< .. .  ...... . ... . . .  . , .  . 
. ,  

'16 See PROJECT u s d i i  e PROJECT model &p& inippropriate'toa: . .. - . .  . . .I 

particul+f fact.situation,EPA Headquarters'shouldbe'consulted to identify an,altemativeappioach. .For . : ' ... 

example, PROIECTdoes not rea;liIy.catculatethe Eost of an acce~eri+ ajmplianii SEP. hi cost of . . . .  
,such a. SEP is only the additional cost:asswiated with aoing the ..:~ ..... -. project eafIy.(ahead'ofthe.&gulatory . . . . .  . .  

.... . . . . . . .  . . . .  ' . .requirement) and it needs.tobecalculated in a.slightlydifferent m h e r ,  e O f f i e  . .
Enforc'emeht how to calculatethFto-5 of sit 

. . . .  . . . . . . . . . . . .. ,  - . .  , . , . ,  
. . _  

. .  
, . .  

. . .  . .  
; 

. . . .  
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the marginal tax rate in variable 7 should not be set to zero; rather the default settings (or a more 
precise estimate of the business' marginal taxrates) should be used in variable 7. 

If the PROJECT model reveals that a project has a negative cost during the period of 
performance of the SEP, this means that it represents a positive caSh flow to the 
defendantkspondent and is a profitable project. Such a project is generally not acceptable as a 
SEP. If aproject generates a profit, a defend~vrespondentshould, and probably will,-basedon 
its own economic interests, implement the project. While EPA encourages regulated enfities to 
undertake environmentally beneficial projects .that &e economically profitable, EPA does not 
believe violators should receive a bonus in the form of penalty mitigation,to undertake such 
projects as part of an enforcement action. EPA does not offer subsidies to complying companies 
to undertake profitable environmentallybeneficia1,projectsand it would thus be'inequitable and, 
perverse.to provide such subsidies only,to violators. In addition,'the primary,goal of SEPs is to 

. . secure a favorable environmentabor public health outcome which would not have occurred . ., ' . 

ferthe enforcement case'settlement. To allow SEP .penalty.mitigationfor profitable projects 
. .

,would thwart this goal.I7 , '. . . . 
. . 

. .. . .  . . .  
. .-tion Percentaee and then the Mitimtagn A m o ~  -. .. - .... . . .Steo 4: D m e , t h e  SEP t . 

' . .  Y 

.. 
. .  Step 4.a: Mitigation Percenta'PS..Afterthe SEP COST has been calculated, EPA should ' .  . , ' . 

determine what.percentage of that cost may be applied & mitigation against the.amount EPA 
would'settle for but for:the SEP; The quality of the SEP should-beexam'ined as to whether and 
how effectively it'achieves.eachofthe.following &factors listed below. (The.factors me not . , 

listed in'priority order.), . , ., 
... . . 

. .  . .  . . . . . .  . . ,  
. i  . .  

' .  a to the Public or En nt at L a r ~ g  
. .  .......:While all SEPs benefit public h d t h  01'' . - ~  . .  

. . . . .  
. . . . . . .',:quantifiablereduction inLdischarges of pollutants to the environment and thereduction in 

.. risk to the genekil public. SEPs &io will perform well on this factor tcvthe extent they . ' 

res,ult in significant +d, to the,extent'possible, measurable progress in protecting and - I  

restoring ecosystems (including wetlmdsqd endaggered species habitats).. . . . ,  . .. . . .  

a .  Imova t i v w.. SEPs which perform well on.this fictor will further the development,. ..
' , . . . .implementation, or dissemhktion of innovative piocesses, technologies, or methods 

. .  which'more effectively: :reduce the generation; release or disposal of poilu&&; coxisewe : 
. . . .  natural resources; restore and protect ecosystems; protect endangered species; or promote . . . .  

. . . 

. . .  complike.  This includes . "technology forcing" techniques which may establish new . .  . 
. . ' . regulatory "benchmaiks." . .  . .  

. . 
, . .  I . . . . . .  . . . . . .  : . . . . . . . . .  . .  .. .. -- ............. ............... ... .... 

. . , .  . .  
. .  . . .  . . 

. .  . . .  :: . .  

. . . . .  . . .  . . , . .  
. . ' The penalty mitigation guidelines provide that the amountof mitigation.shou1dnot e x 4  &net ' ~ . ' ' 

cost of the proje'ct. To provide penalty mitigation for profitabb projects would be providing a credit in. . 
. . . . .  .. , . . .  

, . excesof net costs. ' . . . 
. ,  . .  . , .  . ,  . .  .. . .  . . . ... . . . .  . . . . . . . . . . .  ~. . . . .  . . ... .. .  . . . .  

. . 
. . .  

. . .  ... - .  ......... . ... 
. .  
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a 	 Environmental Justice. SEPs which perform well on this factor will mitigate damage or 
reduce risk to minority or low income populations which may have been 
disproportionately exposed to pollution or are at environmental risk. 

a' -.' SEPs whichperform well on this factor will have,beendeveloped 
. .

taking into consideration'input received from the affected comniunity. No credit should 
. . .  be given for this factor if the defendant/respondent did not actively participate in 

. . soliciting and incorporatingpublic input into the SEP. . .  , . . .  

a 	 Multimedia Impacts. SEPs which perform well on this factor will reduce emissions to 
more than one medium. 

. .  
. Pollution Preventiw. SEPs which perform well on this factor will develop and 

implement pollution prevention techniques.antipractices. . .  .... 
. . 

.. ' ,  

The better the performance of the SEP under eachof these factors, the higher the 
'appropriate mitigation percentage. The percent of penalty mitigation.is.within.EPA'sdiscretion; ,. ' 

. .  there is no presumption as-tothe correct.percentage'of-mitigation;;. .  -The-mitigation'percentage.'.-, ........... 
should not exeeed~8Opercent of the SEP-COST,with two exceptions: . ' 

. . 

. .  . . . . .  . .  
:(1) For small'businesses, govehnent agencies or entities, and non-profit organizations, 

.' .this mitigation percentage of the SEP COST'may be'set as high as 100 percea: if the 
defendadrespondent can demonstratethe project is ofoutstanding'quality. ' . . 

. . . .  I 

. .  . . 
' . , . (2) For any defenhdespondent, if the.SEP 'implements pollution prevention, the . 

. mitigation percentage,of the SEP COST may be set as high as'100.percent if the. . . . .  
' . # 

. .  

.: . . .  
I ..; defendandrespondent demonstrate that the project is'of o'utstadding quality. ' .' . . .  

1 .  

. . .  . . 

. . . . .  If the government must allocate significant resources to monitoring'andreviewing the';< . I .  

., .implementationof a project, a lower mitigation percentige of the'SEP COST may be..appropnate.' 
. 

. .  .' In admkskative enforcement acti0ns.h which there is a statutory.limit (Comedy­
' 

, called ''caps:)on,the total maximum penalty that may be sought in a single.action,.thecash 
. .  ,penriltyobtained plus the amount of penalty mitigation credit dueto the SEPs shall not exceed,. . 

thelimit. ' . ~. 

. . .  . . .  . . . . . .  
, .  . . . .  

~. SteD 4.b . . .  The SEP COST '(calculated pursuant to step 3) is !. . ' 

'multipliedbythe-tep 4.a) to obtain the SEP mitigadon amount, which is 
the .amount of.the SEP......cost that may.be'used,inp o t e n t i i  mitigating.the.prelirninarysettlement ............... -:.. ...... .......... i__. . .  . .penalty'. " ' /  . ,  . 

.~ . 
, , 

. - . . .  

. . . . . . .  
I 


. . . . . .  I.. . . . . .  . . . . . . . .  ..... ., . . . . . .  - .. . . .  
. .  . . , . .  

. . . . .  .., I . . . . . .  ,. .  . .: . . . .  . .  . . . .. . . . .  
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SteD 5: .Final Settlement Penal& 
. . 

5.a. The SEP mitigation amount (step 4.b) is then subtracted from the settlement 
amount without a SEP (step l.c).. 

5.b The greater of step 2.d or step 5.a is the minimum final settlement penalty 
allowable based on the performance of the SEP. 

.. ,~ . . . . . . . . .  .-

F. LIABILITY FOR PERFORMANCE 

. Defendantslrespondents (or their successors in interest) are responsible and legally 
liable for ensuring that a SEP is completed satisfactorily. A defendanthespondent may not . ' 

transfer this responsibility and liability to'someone else, commonly called a third party. Of .':. 

course, a defendanVrespondentmay use contractors or consultants to assist it in.implementing a. . . 

SEP." . .  
. . .  ~. 

.. . .  

. .  . . . . . . .  ~ . .  . . . . .  
. .,G. OVERSGIFTAND DRAFTINGENFORCEABLE SEPS : -

. .  . . .  
. .  . .  

The settlement.agreement'shouldaccurately and conipletely describe the.SEP. (See : 
related legal guideline 4 in 9 C above.) It should describe the specific actions to be performed by. .  . 

, 

.+e defendadrespondent and'provide for a .reliable and objective means to verify that the 
. . . .  defendadrespondent has timely"comp1eted'theproject: T h i s  may.requjre the . . .  

defendadrespondent to.submit periodic reports to EPA. The defendintkespocdent.may utilize 
"' an outside auditor to:verify'perfom.ance, and.the defendanthespclndentsh,ould.demade 1 ' 

respbnsiblefor the cost of any .suchactivities;' .The.defendant/respond&t remai& responsible for .'.. . . .  

..; .:. . 
1' ,the.qu$ity'and timeliness of any actioas performed.orany reports prepared.0; submitted.by the . , 

. .  
. . ..~, ' auditor. A f i d  reportckified by an appropriate corporate.official; acc.e,p~~le ' t~-EP~~T;'and 

... evidencing completi&of.&e.SEP and.documentingSEP expenditures, should be required.: . . . .. .  . . . . . . 
. .  . .  . .  . . 

,.' . TO the extent feasible, defendkdrespondents-should be-required'toquantify.the benefits. , . . 

. ~ associated with the proje&and provide EPAilith areport s e k i g  forth how the benefits were: ' *  . : 
. . 

. . . .  1 . me&ured or estimated. The defendantlrespondentshould agree that whenever it publicizes . . . 

a SEP.orthe results of a SEP, it will state in a prominent manner that the project is be& 
. . .undertaken i s  pa9,ofthe settlement of ab enforcement action. " . ,  . 

. . 
. .  . . . . . .  . .  . 

... . .  . . . . . .  ~. 

The drafting of a SEP will vary depending on whether the SEP is,beingperformed as part. 
. . .  ~~~ . ...of an adrninistrative'orjudicial.enforcement~tion.:SEI3with,long implementatioh schedules. . . .  ..-: 

... .I.. . . . . .(eg;,"18 monthioPlonger):SEPs-which req*e,EPA review and comment im interh milestone ' . . 
. . . . .  . . .

activities, and other complex SEPS may not be appropriate in. administrative enforkment 
. .  . . .  . .  . . . . .  . . . , ,. . . .  . .. .  . . .  : . . . . . . . . . .  . . . . . .  . 

. . . . . . . . . .  . I  . .  . ~~~. . .  . . .  . . .  

Is Non-profit orga&zations,'such& uniwnities and pubkinterest groups; m y  function,as ' .__.---...---. ....... -_ ...-..- . . . . . . .  . .  . . .  . I  

.~ . . . . . .  ; rcri~cronorconsultants.'.".'. :. .. 
. . . .  . - .  
. .. .- . .  

,? . . . . . .. ., . . .  . . . . . . . . . .  , _ .  
. , . . . . . . . . . . .  . . ,  

. . . 
:. .  . . . . . :. .  
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actions. Specific guidance on the proper drafting of settlement documents requiring SEPs is 
provided in a separate document. 

H. FAILURE OF A SEP AND STIPULATED PENAL,TIES 

If a SEP is not completed.satisfactorily,'the defendktkespondent should be required, 
pursuant to the terms of the settlement document, to paystipulated-penalties for its.failure. . - . --~: 

. . Stipulated penalty liability should be established for each of the scenariosset forth below as 
appropriate to the individual case. 

. .  

1. . Except.asprovided in paragraph 2 immediately below, if the SEP is not 
. 	 completed satisfactorily, a substantial stipulated penalty should be required: Generally, a 

substantial stipulated penalty is between 75 and 150 percent of the amount by which the 
settlement penalty w&, mitigated on account of the SEP. . . 

, . . .  

\ 2. .If the SEP is not completed satisfactori1y;but the defendanurespondent: 
. _. . - . .... - a) made good faith and timely efforts.to-comprete.the'project;aiidb)-certifies;:-' :. 

'With supporting documentation, that at !east 90 percent of the amount of, 
money which was required to be spent was expended,on the SEP, no stipulated . ' . 

. .penalty is necessary., . , . .  . .  

. . 

-,, . 3. . . ,If the SEP is satisfactorily.cornpleted,but the defendanurespondentspent less. , ' . .  
than 90 percent ofthe amount of money required to be spent forthe'project, a small. 
stipulated penalty should be required..'Generally,a small stipulated penalty is between.10 

. .  .and 25 percent of the ainowt by which thesettlement penalty wivmitigated on,account 
, . . : . .  . .

,oft&. SEP. . ,  . . 
. .. 

. . 

. . '4. 'If the SEP,issatisfactorily Completed; and the defendaqthespondent spirit at least 
90 percent of the amount of money required to be spent for the;p?oject, no Ftipulated 
penaltyisnecessary. . ~ 

. .  
. . .  . .  

. . The determinations ofwhether the SEP h& been satisfactonlycompleted (i:e., pursuant : 

' . to the terms of 'the agreement) and whether the defendanurespondenthas made good faith, 
timely effoi.to.implementthe SEP should be reserved to the' sole discretion of EPA, especially 

_. ' in administrative actions in which there is often no formal dispute resolution process. 

. . 
. , 

. .  .. .. .. .-
, .  . . 

~ . . .  

. . . .. 
. .  . .  ... . . .  . . . .... , . . 

. .. . . . .  
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I. . COMMUNITYINPUT 

In appropriate cases, EPA'should make special efforts to seek input on project proposals 
from the local community that may have been adversely impacted by the violation^.'^ Soliciting 
community input into the SEP development process can: result i.n SEPs that better address the . .  

needs of the impacted community; promote environmentaljustice; produce better community 
understanding of EPA enforcement; and improve relations between the community &d the, 
violating facility. Community involvement in SEPs may be most appropriate in"c&eswhere the. -. . . . .  

range of possible SEPs is great and/or multiple SEPs may be negotiated. 

When soliciting community input, the EPA,negotiatingteam should follow the four 
guidelines set forth below. 

. . .  
. ,  

. . . . ' 1. Community input.should be sought after EPA knows that the defendadrespondent is' :-. 
interested in doing.a'SEPand is willkg to seek community input, approximately how ' , 

' '  much money may be available for do'inga SEP, and.that settlement of the enforcement 
. .... . action is.likely. 1fthese.conditions ire not-satisfied,EPA will have very little,infomiation~.. 

, . ,  

to provide commuiities regarding the scope of possible SEPs...- : ... -, .:. . . . . . . . . . . . . . . . . . . .  
.......... - ..... , . . 

, .  . , . 

2. .TheEPA negotiating team should *e both informal and formal.methods to contact the .. 
' I-cal commuhity. Infonqd nie&ods may involve telephone Calls to local c o k u n i t y  . ' 

' org&tions, local churches; local elected leaders, local chambers of commerce, or other 
:. groups. Since EPA may not be able to identify all interested community groups, a-public

. . 
' . notice in a I O C ~ Inewspaper maybe appropriate I , . . , 

. .  . .  
. . . . . . . . . .  . . . 

. . 3. To.ensure'that co&unities have ameaningfid opportunity to participate,,the EPA. .' 
, .  negotiating team should provide.jnfoimation,tocommunities about what SEPs a&; the 

'opportunities hd.li&ts of suchprojicts, thC;confidential,n.a&e of settlement , . 
' . 

.: .' . '  negotiations, and the re&or&ble possibilities and.limitations in the current enforcement 
'action. .Thiscan be done by holding a public meeting, usually in the evening, at a.loca1'. .  

, ' 

,school or facility.. The EPA negotiating team may wish to &community outreach 
-'expertsat EPA or the Department of Justice k conducting this meeting. Sometimes'the . 
.defendadrespondentmay'play an active role at this meeting and have its own experts ' 

> 

. .  assistin.theprocess. . . . . .  
. , .  

. . . . 

' .4. After,the'initial public meeting, the.extent bf cor@~unityinput.and participation in the' 
. .  .. SEP.development process will have to.be determined. The amount of input and . 1 

participation is .likelyto vary with each case. Except in extraordhary circumstadces and 
with agreement ofthe parties,'represe ................ . . . . . . . . . . . .  ., . , . . . . . . . .  . .~ _ _  .... ....... .--- . .  v i s  of community-.grirp:.-ui1..not participate-. :-. ........ 

,. . 
. . . .. .. .  

. .  
, . . . . .  . .~~ 

. . . .  

.Incivil judicial k e s ,  the Department ofJustice already seekspublic comment on lodged cbnsent. ,. 
. . decrees ihrough aFederal Register notice. See 28 CFR 550.7. In certain administrativeenforcement 

actions, @ereare'also public hotice requirements hat are followed.before'asettlement is'finalized. see'. 
. .  40 CFR Dr-: 22.-* -' . , :  - ,  . . .  . .  . .  . . 

. .  

. . 
. . 

. . . . .  * . . . . . .  . . . . . . . . . . . . .  . . . . .  ,. . . .  .~ , .~ - : 
. . .  
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directly in the settlement negotiations. This restriction is necessary because of the 
confidential nature of settlement negotiations and because there is often no equitable 
process to determine which community group should directly participate in the 
negotiations. 

J. . EPA PROCEDURES 
. .  . . . . . . . . . .  

. . ~ 

1. Approvals 
. ,  

The authority of a government official to approve a SEP is included in the official's 
authority to settle an enforcement caseand thus, subject to the exceptions set forth here, no 
special approvals are required. The special approvals apply to U.administrative and judicial. 

. . .enforcement actions as follows: 

. . a. . .Regions in which a SEP is proposed for implementation shall be' given +e , 
. .  .... . ,. . 

. .  opportynityto review and comment on the proposed'SEP.. .  . .. . .  _........ . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . .  . .. . . . . . .. .  . . . . .  ... 
- ~ d. In ail cases in which a project may not fully coinply yith the.provisions ofthis , . 

. ' Policy (e.g., see footnote l), the SEP must be approved by the EPA.Asskant . , . . 
' ' Administtitor for Enforcement 'and Compliance Assurance. If a project does not . ,' 

. . . .  
' . fully comply with all of the legai'gtidelines in this Policy, the request for 

approval must set forth a legal,&alysis supporting.the. conclusion that.the pioject ' .  

. . .  . .  ' .  ' is within.EPA's legal authority aid is not,otheiwise'inconsistentyith law. 
. .  . . .  

* .  .. <'. . . . . .' 
c, ., , In all cases in which aSEP would 'involve~activitiesoutside the United StaiSi;the 

. . '  . . . -': ...... SEP must.be approved in'advimceby the.Assistant Administrator a&,'forjudicial' 'i ; . 
.. . . . .  .- ' ::cases only,.the Assistant Attorney General for the-Environmentan6Natunl ... .  . .  

:. Resources Division of the D e p k e n t  of Justice. 

. . . . .  ,'d. . . In all cases in which anenvironmental compli&ce promotion project.(section . 
. .  

. . . . . . .  D.6)0r.aproject in the "other" category (section D.8) is contemplated, theproject .. 

~ .. must be approved advance by the appropriate ofice in OECA, unless otherwise 
. . . .delegated: . : 

. . . .. . 
. . .:. . 

. .  . . .  
. .  

. . ': 2. -tionandC& ent'al' 
I& 

. . . . .  
. . 

. -
1 

. . .  
. . _ _  ... in which a SEP.is,~includedIn each cise as p+rt of a settlement, &.expl&ation ofthe,SEP. .:. ....... 1.. .., wth sup&&ng materids (i@luding the PROJECT model printout, where applkable) must be 

. .' ' included aspart of the c&e' file. The expl~at ionof the SEP should exp1ihho.w the five steps 
: set forth in Section A.3 above have been used to evaluate the project and include a description of 

. .. .  ' . .the expected benefits associated With'the'SEP:. The.expl&tion~m&t include a description by the 
. . . . .enforcement attorney of how ne& and the other legal guihelineLiue satisfied. .:. . ;. .  ' . ~ .  . . . . .  . . .  . . .  . . 
I 

, .. . . . . . . . .  .. . . .  . . 
., . .  . .  . . . .. . . . . .  . . . . . . . .  . .. .  . . . .. . .  ... . . . . . . .  . . .  . . .  . . . . . .. . 

. . . . . . , . .; . . , .  . . . .  
. .  . .' .  , I 

I .. .-. .  ~. 
L .  . . . . . . . .  I. . . . . .  
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. .  

Documentation and explanations of a particular SEP may constitute'confidential 
settlement information that is exempt from disclosure under.the Freedom of Information Act, is 

. . ~ outside the scope of discovery, and is protected by various privileges, including the attomey­
client privilege and the attomey work-product privilege. While individual Agency evaluations of 
proposed SEPs &e confidential, privileged documents, this Policy is a public document and may 
be released to anyone upon request. 

This Policy,is primarilyfor the use of US.EPA .enforcementpersonnel in settling cases. 
EPA reserves the right to change this Policy at any time, without prior notice,. or to act at 
variance to this ?olicy. ' This Policy does not create any rights, duties, or obligations, 
implied or otherwise. .in any thirdparties. 

. . . . .  . 

. . 
. .  .. 

. . . . . . . .  .~ 
. . 

. 
. . 
. .  . .  

. .  
. .  

. . 
. . 

. . 
. . 

. . 
. . 

. .  
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ATTACHMENT 
. .  

SEP PENALTY CALCULATION WORKSHEET 
This worksheet should be usedpursuant to section E of the Policy. 

Speci$c Applications of this Workrheet iy  a Case Are Privileged, Confidential Documents.. 

STEP I AMOUNT 

STEP 1: CALCULATION OF SETTLEMENT AMOUNT WITHOUT A SEP. 

1.a. BENEFIT The applicable penaltypolicy is.used to calculate the . 
' .. , economic benefit of noncompliance. . 

I .b. ,GRAVITY: The applicable penalty policy is used to calculate the 
gravity component of the penalty; this is gravity after all adjustments 
in.the applicable policy. . - ........ ....... . . .  

-. . . . . .  . . 
l:c. -1 SEnZEMENT AMOUNT without a SEP~~Sum~of~.step.l:aplus 1 .b.;.-:.l~$::::-:. -. . 

. .  

STEP 2: CALCULATION OF THE,'MINIMUMPENALTY AMOUNT WITH.A SEP ' . . . .  

2.a. 10% of GRkVITY: Multiply amount in step '1.b by.0.10 $ ' , .  . 

2.b BENEFIT PLUS 10% of GRAVITY: Sum of step 1.a plus step 2.a. $ :  : 
~~~~~~~ ~~ ~ ~~~ 

2.c. 25 % of GRAVITY: Multiply amount in step 1.b by 0.25. ' $ .  . ' 

. .2.d . ~ 
MINIMUM PENALTY AMO'UNT; Select greater of step 2.c or step . . '$ ;, , . 
21b. 

'STEP 3: CALCULATI,ON OF THE SEP COST USING.'PROJECT $ 
. .  

. MODEL. 

STEP 4: CALCULATIONOF MITIGATION PERCENTAGE .AND MITIGATION . 
AMOUNT. . .  . .  

4.a. SEP Cost Mitigation Percentage. ,Evaluate the project pursuant to the YO . .  . .'. 6mitigation factors in the Policy.. Mitigation percentage should not 
. . .  exceed 80 %unless one of the exceptions applies. 

... 
.-

................. -.... 

. . . 

. . 
. .  

\ 
\ . ~  . . .  , .  . -. . .  

....... , .~ . .  . . .. . . . . . . .  .... ..... -. -~. .. 
. .  ... --_............ . .. -...,. . . . . ...." ... . . . .  . . .  

. : . . . . .  ~ . . .  . ,. ,. .. . . .  . . .  . 
~1 .. . . . . .  . . . . . . .  . . . . .  ..:.;.* ........................... .$>.:. .,,<+.F;.;.-. .2. >.-: *i.: ,.~-G, 
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Supplemental Environmental Projects (SEPs)
An Introduction to the SEP Policy

Presented by:
Special Litigation and Projects Division

Office of Civil Enforcement
Office of Enforcement and Compliance Assurance

October 2014

 Organization – Where We Are
 Part 1:  SEP Basics
 Part 2:  Legal Guidelines
 Part 3:  SEPs and Penalties
 Part 4:  SEPs and Children’s Health

2
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Office of Enforcement and Compliance Assurance
Cynthia Giles, Assistant Administrator

Office of Civil Enforcement
Susan Shinkman, Director

Pam Mazakas, Deputy Director

Special Litigation and Projects Division
Andrew Stewart, Acting Director

Susan O’Keefe, Associate Director

Litigation and Cross Cutting  Policy Branch
Caroline Makepeace, Chief

National SEP Policy Coordinators

Beth Cavalier
(202) 564-3271, cavalier.beth@epa.gov

Jeanne Duross
(202) 564-6595, duross.jeanne@epa.gov

3

What is a SEP?

4
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 Occurs only in the context of an enforcement 
settlement;

 Provides environmental or public health benefits to 
the community or environment harmed or 
potentially harmed as a result of a violation of 
environmental law;

 Is undertaken voluntarily by violator;
 Goes beyond what violator is required to do under 

federal, state or local environmental requirements;
 Is not otherwise required by law.

5

 Projects that are not complete, discrete actions with environmental or 
public health benefits.

 Projects, which, though beneficial to a community, are unrelated to 
environmental protection. 

 Projects which the defendant/respondent, SEP recipient, or third party 
SEP implementer will undertake, in whole or part, with low-interest 
federal loans, federal contracts, federal grants, or other forms of federal 
financial assistance or non-financial assistance (e.g., loan guarantees).

 General public educational or public environmental awareness projects
 Contributions to environmental research at a college or university.
 Cash donations.
 Studies or assessments without a requirement to address problems 

identified in the study.
 Projects that are expected to become profitable to the 

defendant/respondent.
 Projects providing raw materials only.
 Projects for which completion depends on actions/contributions of 

individuals or entities who are neither party to the settlement nor hired 
by the defendant/respondent as a third party implementer. (i.e., where 
the defendant is not in a position to ensure completion of the SEP.)

6
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7

 SEPs are one of several factors that EPA may consider under 
its general enforcement discretion in determining an 
appropriate settlement. 

 A SEP may not be inconsistent with any provision of the 
underlying statute; and 

 A SEP must advance at least one objective of the underlying 
statute.

8
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 SEPs must have a “nexus”, or connection, with the underlying 
violation.  Nexus can never be waived.

 Nexus ensures appropriate use of prosecutorial 
discretion.

 Nexus helps ensure compliance with the Miscellaneous 
Receipts Act (MRA). The MRA requires that funds due and 
owing the federal government be sent directly to the 
Treasury.

 Without nexus, it could appear that EPA is diverting penalty 
dollars that should otherwise go to the US Treasury.

9

 The SEP Policy provides that EPA may not manage, direct or 
control funds used for a SEP, nor may EPA retain authority to 
manage or administer a SEP.
 EPA cannot require a defendant to perform a SEP, nor can EPA require a 

defendant to perform a specific SEP.

 SEPs may not be used to satisfy EPA’s statutory obligation to 
perform a particular activity.

 EPA may not use SEPs to provide the Agency with additional 
resources to perform a particular activity for which Congress 
has specifically appropriated funds. To do so would usurp 
Congress’s authority to determine how federal funds are 
expended.  

 SEPs may not be used to perform, or add to, a project being 
implemented with federal financial assistance.

10
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 SEPs ARE NOT PENALTIES, nor are they accepted in lieu of 
penalties;

 SEPs are one of several factors that EPA may consider when 
determining an appropriate final settlement package 
consisting of penalty, injunctive relief, and SEP.

 EPA may mitigate a potential penalty for a violator’s offer to 
perform a SEP.

 Penalties may be mitigated by up to 80% of the estimated 
cost of the SEP.

12
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 Settlements with a SEP must include a minimum penalty that 
is the greater of:

 25% of the gravity-based penalty, or 
 10% of the gravity-based penalty + economic benefit.

 AA for OECA must approve a waiver from the SEP Policy for 
settlements with SEPS that do not collect the minimum 
penalty amount.

13

 SEP proposals should be reviewed carefully to determine the 
extent to which the SEP will:

 provide significant, quantifiable benefits to public health 
or the environment;

 mitigate damage or reduce risk to communities with 
environmental justice concerns;

 reflect community input;
 further the development and implementation, of 

innovative processes, technologies, or methods;
 reduce emissions to more than one media;
 develop and implement pollution prevention techniques 

and practices that reduce the generation of a pollutant. 

14
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 Lead-Based Paint Abatement
 Asthma Screening and Treatment
 Diesel Emissions School Bus Retrofits
 School Chemical Clean-Outs
 Green Space Conservation
 Woodstove Changeouts
 Septic Tank Removal/Lateral Line Hook Ups
 Emergency Response Equipment
 Enhanced Facility Pollutant Controls
 Solar Panels to Power Drinking Water System for Tribal 

Community 
 Fenceline Monitoring, where not already required

15

 EPA’s SEP Intranet Site:

 http://intranet.epa.gov/oecaftp/intranet/oeca/oce/slpd/sep.html

 General SEP Information; 
 Policy and Guidance Documents; 
 Resources for Case Teams;
 SEP Highlights; and
 Q&A’s

 Enforcement Compliance History On-Line (ECHO) Database:

 http://www.epa-echo.gov/echo/ 

 Retrieve case reports for settlements that include a SEP.
 Data available for FY 2001 - Present.  

16
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INTRODUCTION 
 
The State Water Board or Regional Water Board may allow a discharger to satisfy 
part of the monetary assessment imposed in an administrative civil liability (ACL) 
order by completing or funding one or more Supplemental Environmental Projects 
(SEPs.)  SEPs are projects that enhance the beneficial uses of the waters of the 
State, that provide a benefit to the public at large and that, at the time they are 
included in the resolution of an ACL action, are not otherwise required of the 
discharger.  California Water Code section 13385(i) allows limited use of SEPs 
associated with mandatory minimum penalties.  California Water Code section 
13399.35 also allows limited use of SEPs for up to 50 percent of a penalty assessed 
under section 13399.33.  In the absence of other statutory authority in the Water 
Code regarding the use of SEPs, Government Code section 11415.60 has been 
interpreted by the Office of Chief Counsel to allow the imposition of SEPs as part of 
the settlement of an ACL.   
 
The State Water Board supports the inclusion of SEPs in ACL actions, even when 
SEPs are not expressly authorized, so long as these projects meet the criteria 
specified below to ensure that the selected projects have environmental value, further 
the enforcement goals of the State Water Board and Regional Water Boards (Water 
Boards), and are subject to appropriate input and oversight by the Water Boards.  
These criteria should also be considered when the State Water Board or a Regional 
Water Board considers a SEP as part of the settlement of civil litigation.   
 
SEPs are an adjunct to the Water Boards’ enforcement program and are never the 
basis or reason for bringing an enforcement action.  While SEPs can be useful in the 
facilitation of settlements, the funding of SEPs is not a primary goal of the Water 
Boards’ enforcement program nor is it necessary that a SEP always be included in 
the settlement of an enforcement action that assesses a monetary liability or penalty. 
 
 
A.  Addressing the State Water Board’s Interest in Supplemental 
Environmental Projects 
 
While many other jurisdictions require that penalties and administrative liabilities be 
paid into a general fund, administrative civil liabilities and civil penalties assessed 
under the Water Code are paid into special funds for specific environmental 
purposes.  The State Water Board has a strong interest in monitoring the use of 
funds for SEPs that would otherwise be paid into accounts for which it has statutory 
management and disbursement responsibilities.  As a general rule, unless otherwise 
permitted by statute, no settlements shall be approved by the Water Boards that fund 
a SEP in an amount greater than 50 percent of the total adjusted monetary 
assessment against the discharger, absent compelling justification.  The total 
adjusted monetary assessment is the total amount  assessed, exclusive of a Water 
Board’s investigative and enforcement costs. 
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If a Regional Water Board proposes an order containing a SEP that exceeds 50 
percent of the total adjusted monetary assessment, that Regional Water Board shall 
affirmatively notify the Director of the Office of Enforcement of the State Water Board 
of that proposal.  The notification shall describe in detail the proposed SEP, the 
settlement value of the SEP, the reasons why the Regional Water Board proposes to 
accept the SEP in lieu of a monetary liability payment, and the exceptional 
circumstances that justify exceeding the recommended percentage limit.  If the 
Director of the Office of Enforcement of the State Water Board determines that there 
is no compelling justification, he or she shall notify the Regional Water Board of that 
determination and the Regional Water Board will be limited to the 50 percent limit.  
 
 
B.  General Considerations 
 

1. Types of SEPs 
 

There are two general categories of SEPs:  (1) SEPs performed by the 
discharger; and (2) SEPs performed by third-parties paid by the discharger.  
Third-party entities that are paid to perform a SEP must be independent of 
both the discharger and the Water Board.  Any actual or apparent conflict of 
interest must be avoided.  A third-party is not independent if it is legally or 
organizationally related to the discharger or the Water Board.  A contract 
between the discharger and the third-party for the performance of a SEP that 
allows the discharger to ensure that the SEP is completed pursuant to the 
terms of the contract, does not affect whether that third-party is otherwise 
independent of the discharger for the purposes of this Policy.  

 
2. Accounting Treatment 

 
The monetary value of a SEP will be treated as a suspended liability.  Unless 
otherwise required by law, any order imposing a SEP shall state that, if the 
SEP is not fully implemented in accordance with the terms of the order and, if 
any costs of Water Board oversight or auditing are not paid, the Water Board 
is entitled to recover the full amount of the suspended penalty, less any 
amount that has been permanently suspended or excused based on the timely 
and successful completion of any interim milestone.  Full payment of the 
penalty shall be in addition to any other applicable remedies for 
noncompliance with the terms of the order.  

 
 
C.  General SEP Qualification Criteria 
 
Nothing in this policy restricts the Regional Water Boards from establishing 
additional, more stringent criteria for SEPs.  All SEPs approved by a Water Board 
must, at a minimum, satisfy the following criteria:   
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1. A SEP shall only consist of measures that go above and beyond the otherwise 
applicable obligations of the discharger.  The SEP shall not be an action, 
process, or product that is otherwise required of the discharger by any rule or 
regulation of any federal, state, or local entity or is proposed as mitigation to 
offset the impacts of a discharger’s project(s).  (Note: “Compliance Projects” 
as authorized by Water Code section 13385(k)(1) are not SEPs.) 

 
2. The SEP shall directly benefit or study groundwater or surface water quality or 

quantity, and the beneficial uses of waters of the State. Examples include but 
are not limited to1: 

 
a. monitoring programs; 

 
b. studies or investigations  (e.g., pollutant impact characterization, 

pollutant source identification, etc.); 
 

c. water or soil treatment; 
 

d. habitat restoration or enhancement; 
 

e. pollution prevention or reduction; 
 

f. wetland, stream, or other waterbody protection, restoration or 
creation; 

 
g. conservation easements; 

 
h. stream augmentation; 

 
i. reclamation; 

 
j. watershed assessment (e.g., citizen monitoring, coordination and 

facilitation); 
 

k. watershed management facilitation services; 
 

l. compliance training, compliance education, and the development of 
educational materials; 

 
m. enforcement projects, such as training for environmental compliance 

and enforcement personnel; and 
 

n. non-point source program implementation. 

 
1  Nothing in this section is intended to affect the authority of the State Water Board to make disbursements from 
the State Water Pollution Cleanup and Abatement Account, including but not limited to, authorized disbursements 
for education projects. 
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3. A SEP shall never directly benefit, in a fiscal manner, a Water Board’s 
functions, its members, its staff, or family of members and staff.  Any indirect 
benefits provided to members, staff, or family shall be only those that are 
enjoyed by the public generally.  A SEP shall not benefit or involve friends of 
members, staff, or family where there could be an appearance of undue 
influence, suggesting an actual or apparent conflict of interest for the Water 
Boards. 

 
4. As contemplated by this policy, a SEP is a project or group of projects, the 

scope of which is defined at the time the SEP is authorized by a Water Board.  
The placement of settlement funds into an account or fund managed by a 
Regional Water Board that is not an account or fund authorized by statute or 
otherwise allowed by the State Water Board is not permissible.  If a Regional 
Water Board wishes to establish any fund that is designed to receive money 
that is paid by a discharger to resolve a claim of liability under the Water Code, 
the Regional Water Board should obtain the express authorization of the State 
Water Board.  Such authorization will be subject to conditions that the State 
Water Board may place on such a fund. 

 
 
D.  Additional SEP Qualification Criteria 
 
The following additional criteria shall be evaluated by the Water Boards during final 
approval of SEPs: 
 

1. Does the SEP, when appropriate, include documented support by other public 
agencies, public groups, and affected persons? 

 
2. Does the SEP directly benefit the area where the harm occurred or provide a 

region-wide or statewide use or benefit?  
 

3. Does the SEP proposal, considering the nature or the stage of development of 
the project, include documentation that the project complies with the California 
Environmental Quality Act? 

 
4. Does the SEP proposal address whether it can be the basis for additional 

funding from other sources? 
 

5. Does the entity identified as responsible for completing the SEP have the 
institutional stability and capacity to complete the SEP?  Such consideration 
should include the ability of the entity to accomplish the work and provide the 
products and reports expected. 

 
6. Does the SEP proposal include, where appropriate, success criteria and 

requirements for monitoring to track the long-term success of the project? 
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E.  Nexus Criteria 
 
There must be a nexus between the violation(s) and the SEP.  In other words, there 
must be a relationship between the nature or location of the violation and the nature 
or location of the proposed SEP.  A nexus exists if the project remediates or reduces 
the probable overall environmental or public health impacts or risks to which the 
violation at issue contributes, or if the project is designed to reduce the likelihood that 
similar violations will occur in the future.   
 
 
F.  Project Selection  
 
Each Regional Water Board will maintain a list of the SEPs that it has authorized 
pursuant to an order.  The list of authorized SEPs shall be available on the Regional 
Water Board’s web site. A Regional Water Board also may maintain and post on its 
web site a list of environmental projects that it has pre-approved for consideration as 
a potential SEP.  Each Regional Water Board may determine when and how it 
wishes to consider an environmental project for placement on its list of potential 
SEPs. 
 
 
G.  Orders Allowing SEPs 
 
When SEPs are appropriate, they are imposed as stipulated ACL orders, in 
settlement of an ACL complaint or some other order entered under the authority of a 
Water Board.  There is no legal authority for an ACL complaint to contain a proposed 
SEP.  Funding for SEPs is addressed as a suspended liability. 
 
All orders that include a SEP must: 
 

1. Include or reference a scope of work, including a budget. 
 

2. Require periodic reporting (quarterly reporting at a minimum) on the 
performance of the SEP by the discharger to the Water Board to monitor the 
timely and successful completion of the SEP.  Copies of the periodic reports 
must be provided to the Division of Financial Assistance of the State Water 
Board. 

 
3. Include a time schedule for implementation with single or multiple milestones 

and that identifies the amount of liability that will be permanently suspended or 
excused upon the timely and successful completion of each milestone.  Except 
for the final milestone, the amount of the liability suspended for any portion of 
a SEP cannot exceed the projected cost of performing that portion of the SEP.   

 
4. Contain or reference performance standards and identified measures or 

indicators of performance in the scope of work. 
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5. Specify that the discharger is ultimately responsible for meeting these 
milestones, standards, and indicators. 

 
6. Require that whenever the discharger, or any third party with whom the 

discharger contracts to perform a SEP, publicizes a SEP or the results of the 
SEP, it will state in a prominent manner that the project is being undertaken as 
part of the settlement of a Water Board enforcement action. 

 
Any portion of the liability that is not suspended shall be paid to the CAA or other 
fund or account as authorized by statute.  The order shall state that failure to pay any 
required monetary assessment on a timely basis will cancel the provisions for 
suspended penalties for SEPs and that the suspended amounts will become 
immediately due and payable.  
 
It is the discharger’s responsibility to pay the suspended amount(s) when due and 
payable, regardless of any agreements between the discharger and any third party 
contracted to implement or perform the project.  
 
Upon completion of the SEP, the Water Board shall provide the discharger with a 
statement indicating that the SEP has been completed in satisfaction of the terms of 
the order and that any remaining suspended liability is waived. 
 
 
H.  Project Payment, Tracking, Reporting and Oversight Provisions 
 
Except under unusual circumstances, ACL orders shall include the provisions for 
project payment, tracking, reporting, and oversight as follows: 
 

1. For any SEP that requires oversight by the State Water Board or Regional 
Water Board, the full costs of such oversight must be covered by the 
discharger.  Based on its resource constraints, the Water Board may require 
the discharger to select and hire an independent management company or 
other appropriate third party, which reports solely to the Water Board, to 
oversee implementation of the SEP in lieu of oversight by Water Board staff.  If 
no arrangement for the payment for necessary oversight can be made, the 
SEP shall not be approved, except under extraordinary circumstances.  As a 
general rule, such oversight costs are not costs that should be considered part 
of the direct cost of the SEP to the discharger for the purposes of determining 
the value of the SEP for settlement purposes unless the Regional Water Board 
or State Water Board expressly finds that such costs should be considered 
part of the SEP. 
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2. A written acknowledgment and other appropriate verification and enforceable 
representation to the Water Boards by each third-party performing the SEP 
that any SEP funds it receives from the discharger will be spent in accordance 
with the terms of the order.  The third-party performing the SEP must agree to 
an audit of its SEP expenditures, if requested by the Water Board. 

 
3. The discharger must provide the Water Board and the Division of Financial 

Assistance of the State Water Board with a final completion report, submitted 
under penalty of perjury, declaring the completion of the SEP and addressing 
how the expected outcome(s) or performance standard(s) for the project were 
met.  Where a third-party performed the SEP, that entity may provide the 
report and the certification.  

 
4. The discharger must provide the Water Board a final, certified, post-project 

accounting of expenditures, unless the Water Board determines such an audit 
is unduly onerous and the Water Board has other means to verify 
expenditures for the work.  Such accounting must be paid for by the 
discharger and must be performed by an independent third-party acceptable to 
the Water Board. 

 
5. The Water Board will not manage or control funds that may be set aside or 

escrowed for performance of a SEP unless placed in an account authorized by 
statute or permitted by the State Water Board. 

 
6. The Water Board does not have authority to directly manage or administer the 

SEP. 
 

7. Where appropriate, it is permissible for a SEP funding agreement between a 
discharger and a third-party to require pre-approval of invoices or confirmation 
of completed work by a Water Board before escrowed or set-aside funds are 
disbursed to the party performing the work. 

 
 
I.  Public Reporting of SEP Status Information 
 
The State Water Board shall post on the State Water Board website, by March 1 of 
each year, a list, by Regional Water Board, of the completed SEPs for the prior 
calendar year, and shall post information on the status of SEPs that are in progress 
during that period.  
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LOS ANGELES REGIONAL WATER QUALITY CONTROL BOARD 

SUPPLEMENTAL ENVIRONMENTAL PROJECTS  

FACT SHEET 

July 2009 

 
 

 

INTRODUCTION: 

 

Background 
Under the authority of the California Water Code (CWC), the State Water Resources Control 

Board (State Board) and Regional Water Quality Control Boards (Regional Boards) may issue 
administrative civil liability complaints (ACLCs) to dischargers in response to violations of 
waste discharge requirements, discharge prohibitions, enforcement orders, or other orders of the 
Boards. Assessments collected through the ACLC process are required by the CWC to be paid to 
the State Board Cleanup and Abatement Account (CAA) or other account as specified in law. 
The State Board administers the CAA, and funds are used to address important water quality 
cleanup and abatement activities throughout the state. 

As an alternative to depositing ACLC assessments in the CAA, the State Board’s Water 
Quality Enforcement Policy recognizes that ACLC assessments may be used for important and 
valuable water quality improvement projects within the Region in which the assessment was 
made. These are known as Supplemental Environmental Projects (SEPs). SEPs are projects that 
(1) enhance the beneficial uses of the waters of the state, (2) provide a benefit to the public at 
large, and (3) are not otherwise required or would be greatly accelerated by the funding provided 
by the ACLC assessment. Examples of SEPs include pollution prevention projects, 
environmental restoration programs, environmental auditing, public awareness and education 
activities, watershed assessments, watershed management facilitation services, and non-point 
source program implementation. On February 28, 2002, in order to expedite and simplify the 
SEP selection process, the Regional Board adopted Resolution No. 02-007 allowing the Regional 
Board staff to maintain a SEP List containing SEPs solicited by the Regional Board and 
approved on a semi-annual basis by the Regional Board. This SEP List is posted on the Regional 
Board website and edited when necessary for up-to-date SEP project information. 
 
New SEP Policy 

The State Board supports the inclusion of SEPs in ACLC actions, even when SEPs are not 
expressly authorized, so long as these projects meet the criteria specified below to ensure that the 
selected projects have environmental value, further the enforcement goals of the State Board and 
Regional Boards, and are subject to appropriate input and oversight by the Water Boards. In the 
interest of these goals, the SEP policy has been extensively revised and the new policy was 
adopted by the State Board on February 3, 2009. While SEPs are valuable resources for 
improving water quality in the Region impacted by the discharger, the new policy recognizes the 
need for increased oversight, accountability and limitations. This fact sheet is intended to notify 
Dischargers of the new policy so they are able to determine if they qualify for a SEP and if that 
option is in their best interest. 
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SEP POLICY FACTS: 

 
Summary of Important Policy Changes (See rest of sheet for more detailed descriptions) 

• Unless mandated by statute, the discharger cannot fund a SEP that costs more than 50 
percent of the total assessment against the discharger. 

• Each SEP must be tailored as a discrete project or sub-project commensurate with the 
funding proposed by the discharger. Thus, a discharger may not simply pay its penalty 
toward a specific project; it must pay for and be responsible for one complete project or 
sub-project. Liability for the complete amount placed towards a SEP remains until 
successful completion of the SEP and submittal of the final report to the Regional Board. 

• The discharger must develop a detailed workplan for the project. 

• The SEP and workplan must be agreed upon during negotiations and included an Order 
or Complaint issued by the Regional Board. 

• In addition to funding the SEP, the discharger is also responsible for the costs of project 
oversight by the Regional Board and a third party. 

 
General Criteria for a SEP 

• An individual SEP with a value less than $50,000 will generally not be considered. 
o SEPs already on the Regional Board’s approved SEP list may, with Regional 

Board approval, be granted for less than $50,000. 

• No settlement shall be approved by the Regional Board that funds a SEP in an amount 
greater than 50 percent of the total adjusted monetary assessment (total amount assessed, 
exclusive of a Regional Board’s investigative and enforcement costs) against the 
discharger, absent compelling justification. 

o Therefore, for a discharger to be eligible for a SEP, the penalty assessed against it 
must be $100,000 or more, otherwise it will violate either the $50,000 or more 
requirement, or the 50 percent or less requirement. 

• There must be a relationship between the nature or location of the violation and the 
nature or location of the proposed SEP. A nexus exists if the project remedies or reduces 
the probable overall environmental or public health impacts or risks to which the 
violation at issue contributes, or if the project is designed to reduce the likelihood that 
similar violations will occur in the future. 

• A SEP cannot be an action, process, or product that is already required of the discharger 
by any rule or regulation of any federal, state, or local entity or is proposed as mitigation 
to offset the impacts of a discharger’s project(s). 

• A SEP must directly benefit or study groundwater or surface water quality or quantity, 
and the beneficial uses of waters of the State. Non-exhaustive examples include: 

o Monitoring programs 
o Studies or investigations 
o Water or soil treatment 
o Habitat restoration or enhancement 
o Pollution prevention or reduction 
o Wetland, stream, or other waterbody protection, restoration or creation 
o Conservation easements 
o Stream augmentation 
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o Reclamation 
o Watershed assessment 
o Watershed management facilitation services 
o Compliance training, compliance education, and the development of educational 

materials 
o Enforcement projects, such as training for environmental compliance and 

enforcement personnel 
o Non-point source program implementation 

• A SEP may not fiscally benefit a Regional or State Board’s functions, members, staff, or 
family of members and staff. Indirect benefits provided to these people may only be those 
enjoyed by the public generally. Also, the SEP may not appear to benefit any of these 
people suggesting a conflict of interest. 

• If the discharger elects to select a SEP from the Regional Board approved SEP List, then 
in addition to the above criteria the discharger must tailor the SEP so that the discharger 
fully funds the entire SEP or fully funds a phase of the project. 

 
Additional Considerations and Criteria 

• The Regional Board will also consider these criteria when evaluating the SEP: 
o Does the SEP, when appropriate, include documented support by other public 

agencies, public groups, and affected persons? 
o Does the SEP directly benefit the area where the harm occurred or provide a 

region-wide or statewide use or benefit? 
o Does the SEP proposal, considering the nature or the stage of development of the 

project, include documentation that the project complies with the CEQA? 
o Does the SEP proposal address whether it can be the basis for additional funding 

from other sources? 
o Does the entity identified as responsible for completing the SEP have the 

institutional stability and capacity to complete the SEP? Such consideration 
should include the ability of the entity to accomplish the work and provide the 
products and reports expected. 

o Does the SEP proposal include, where appropriate, success criteria and 
requirements for monitoring to track the long-term success of the project? 

 
Revised SEP Adoption Process 

• When resolving the Complaint, the discharger can choose either: 
o An individual SEP proposed by the discharger, or 
o A SEP from the Regional Board pre-approved list (currently being phased out) 
o A possible SEP from a list of interested organizations. 

� These three  types of SEPs can be performed by either the discharger or a 
third-party 

� If it is to be performed by a third-party, this party must be independent 
from both the discharger and the Regional Board so as to avoid actual or 
perceived conflicts of interest. 

• If the discharger proposes an individual SEP then they must submit a proposal that meets 
the general criteria stated above. 
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• If the discharger proposes to fund a SEP off the Regional Board approved SEP List then 
the proposal must be tailored to fully fund the SEP or a phase of the SEP. 

• Upon selection of a SEP the discharger must submit a workplan for approval by the 
Regional Board Executive Officer. The workplan must include: 

o A project title 
o The organization proposing the project [project manager’s name, email address, 

and phone number; type of organization (public, private, non-profit, etc.)] 
o The name of the independent management company who would report solely to 

the Regional Board, to oversee the implementation of the SEP, including all 
contact information (If applicable). 

o The third party completing the project including all contact information (If 
applicable). 

o The names and statement of qualifications and experience for key project team 
members. 

o The name and location of the project, including watershed (creek, river, bay) 
where it is located. 

� Ventura Coastal, Ventura River, Santa Clara River, Santa Monica Bay, 
Los Angeles Country Coastal, Los Angeles River, or multiple watersheds. 

o A description of the project and how it fits into one or more of the following SEP 
categories: 

� Pollution prevention 
� Environmental restoration 
� Environmental auditing 
� Compliance education/development of education materials 
� Watershed assessment (e.g., citizen monitoring, coordination, and 

facilitation) 
� Watershed management facilitation services 
� Non-point source program implementation 

o A description of how the project benefits water quality and/or quantity. 
o A description of how the project benefits the public. 
o Documented support by one or more of the following: 

� Other agencies 
� Public groups 
� Impacted persons 

o A monitoring plan or Quality Assurance Project Plan (QAPP) if applicable – 
required for all projects and tasks involving use of existing environmental data 
and those involved with the collection of new information e.g. the sampling and 
analysis project. 

� Guidance for QAPP http://www.epa.gov/quality/qs-docs/g5-final.pdf 
o A detailed description of the scope of work, work products and project 

milestones. 
o Include or reference a scope of work, including a budget. 
o A schedule for periodic monitoring (quarterly at a minimum) on the performance 

of the SEP to monitor the timely and successful completion of the SEP. 
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� Reports should include a list of all activities on the SEP since its adoption, 
all SEP activities during the quarter, an accounting of funds expended, and 
the proposed work for the following quarter. 

� Copies of the reports must be provided to the Regional Board and the 
Division of Financial Assistance of the State Board. 

o A time schedule for implementation with single or multiple milestones and which 
identifies the amount of liability that will be suspended or excused upon the 
timely and successful completion of each milestone. 

� Except for the final milestone, the amount of the liability suspended for 
any portion of a SEP cannot exceed the projected cost of performing that 
portion of the SEP. 

o Contain or reference performance standards and identify measures or indicators or 
performance in the scope of work. 

o Specify that the discharger is ultimately responsible for meeting these milestones, 
standards, and indicators. 

• The approved workplan will be included in a draft Order subject to public notice and 
comment. 

• Subsequent to adoption of the Order by the Regional Board: 
o The discharger must cover the costs of the Regional Board’s oversight, or the 

Regional Board may allow the discharger to pay for an independent management 
company to report to the Regional Board and provide oversight. This is a 
mandatory function and the costs cannot be considered part of the SEP. 

o Third-parties must submit proper verification and acknowledgment that they will 
abide by the SEP rules and spend the money in accordance with the terms of the 
order and that they must agree to an audit of their expenditures if requested by the 
Regional Board. 

o The discharger or third-party must provide the Regional Board and the Division 
of Financial Assistance of the State Board with a final completion report under 
penalty of perjury, declaring the completion of the SEP and addressing how the 
expected outcomes or performance standards were met. 

o The discharger must provide the Regional Board with a final, certified, post-
project accounting of expenditures unless the Regional Board determines the audit 
to be unduly onerous and the Regional Board has other means to verify 
expenditures. The accounting must be funded by the discharger and performed by 
an independent third-party acceptable to the Regional Board. 

o It is permissible for a contract between a discharger and a third-party to require 
pre-approval of invoices or confirmation of completed work by a Regional Board 
before the funds are disbursed to the performing party. 

• The Regional Board will not control the funds set aside for performance of a SEP unless 
placed in an authorized account. 

• The Regional Board cannot directly manage or administer the SEP. 

• The discharger’s liability will be considered fully discharged only upon successful 
completion of the SEP and submittal of a final report approved by the Regional Board 
Executive Officer. 
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http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/index.shtml  
 (Revised 8 February 2013) 

 Project Title, Proponent/Contact 
Information 

SEP Funding 
Requested/Total 
Cost 

Project 
Completion 
Date 

Project Description 

1 North Laguna Creek Watershed Land 
Acquisition & Conservation Easements  
Sacramento Valley Conservancy 
Aimee Rutledge 
www.sacramentovalleyconservancy.org 
916-425-5879 

$2,590,000 8 to 12 
months from 
the initiation 

This project will add 158 acres (via conservation fee 
title purchase and by the recording of a conservation 
easement) to the Sacramento Prairie Vernal Pool 
Preserve, along N. Laguna Creek, and enhance 
vegetation along the creek, as appropriate. 
• Laguna Creek SEP, 27 KB, PDF 
• Laguna Creek Site Map, 76 KB, PDF 
• Laguna Creek SEP Budget, 27 KB, PDF 

 
2 Deer Creek/Cosumnes Watershed Land 

Acquisition & Conservation Easements 
Sacramento Valley Conservancy 
Aimee Rutledge 
www.sacramentovalleyconservancy.org 
916-425-5879 

$2,138,500 8 to 12 
months from 
the initiation 

This project would add 475 acres (via fee title 
purchase) to the Deer Creek Hills Preserve and would 
connect the Preserve to a significant portion of Deer 
Creek, as well as enhancing riparian vegetation along 
Deer Creek and controlling grazing access to Deer 
Creek. 
• Deer Creek\Preserve Site Map, 1.93 MB, PDF 
• Deer Creek SEP, 29 KB, PDF 
• Deer Creek SEP Budget, 15 KB, PDF 

 
3 Riparian Woodland and Riparian Brush 

Rabbit Flood Refugia Habitat Restoration 
San Joaquin Valley  
River Partners 
www.riverpartners.org  
209-521-1700 

$119,072 - 
$1,155,992 

Scalable - Up 
to 36 months 
from 
initiation 

• San Joaquin River National Wildlife Refuge, 3.7 MB, PDF 

4 Eightmile Valley Sediment Reduction and 
Habitat Enhancement Project 
West Lake Resource Conservation District 
707-263-4180 

$164,975 Up to three 
months from 
initiation 

• Eight Mile Valley SEP, 351 KB, PDF 
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 Project Title, Proponent/Contact 
Information 

SEP Funding 
Requested/Total 
Cost 

Project 
Completion 
Date 

Project Description 

5  Cosumnes Floodplain Mitigation Bank 
(Bank) 
 Westervelt Ecological Services  
(916) 646-3544 

Varies per unit Immediate • Cosumnes Floodplain Site Map, 1.31 MB, PDF 
• Cosumnes Floodplain Service Area, 835 KB, PDF 
• Cosumnes Floodplain SEP, 46 KB, PDF 

6 Land Cover Effects on Runoff and Non-
Point Source Nitrogen Export in 
Residential Areas of Metropolitan 
Sacramento 
UC Davis, Office of Research 
(530) 754-6151 

$128,562 Up to 
nineteen 
months from 
initiation 

• Nutrient Export file, 194 KB, PDF 

7 Big Chico Creek Watershed Citizen 
Monitoring Program  
(The Stream Team) 
California Urban Streams Alliance-The 
Stream Team 
530 342-6620 

$75,000 Scalable - Up 
to 6 months 
from 
initiation 

• Big Chico Creek SEP file, 194 KB, PDF 

8 The Adverse Outcome Pathway 
Characterization For Three Neurotoxic 
Pesticides And Their Mixture 
UC Davis, Office of Research 
530-754-8183 

$217,052 1 year • Three Neurotoxic Pesticides SEP file, 1.79 MB, PDF 

9 Long Term Effect Assessment of Pesticide 
Mixtures on Aquatic Invertebrate 
Communities 
UC Davis, Office of Research 
530-752-3141 

$66,459 1 year • Aquatic Invertebrate SEP file, 1.46 MB, PDF 

10 The Assessment of Wastewater Effluent 
Effects on Phytoplankton Carbon And 
Nitrogen Assimilation In The Sacramento – 
San Joaquin Delta 

$227,293 1 year • Wastewater Effluent Effects SEP file, 1.21 MB, PDF 

A-257

http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/cosumnes_exh_a.pdf
http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/cosumnes_exh_b.pdf
http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/cosumnes_sep.pdf
http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/nutrient_export_sep_prop.pdf
http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/big_chico_creek_sep2012.pdf
http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/3_neurotoxic_pest_sep.pdf
http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/aquatic_invertebrate_sep.pdf
http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/wastewater_effluent_effects_sep.pdf


 Project Title, Proponent/Contact 
Information 

SEP Funding 
Requested/Total 
Cost 

Project 
Completion 
Date 

Project Description 

San Francisco State University 
415-338-3746 

11 Improving The Utility of Hyalella Azteca 
As a Tool For Monitoring And 
Management 
University of California Berkeley 
510-665-3421 

$229,661 1 year • Hyalella Azteca SEP file, 182 KB, PDF 

 

A-258

http://www.waterboards.ca.gov/centralvalley/water_issues/enforcement/supplemental_environmental_projects/hyalella_azteca_sep.pdf
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