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Legal Aspects (Barriers) of Applying Compulsory Licenses on Green
Technologies

Kuei-Jung Ni
Professor of Law & Director
Institute of Technology law, NCTU, Taiwan

Abstract

To develop and use of green technologies has been considered as a useful means to
meet the challenges to mitigate global warming. When developing countries have
become major emitters of greenhouse gases, they hardly invent and own the
technologies that are dominated by developed nations like U.S., European countries
and Japan. Within the agenda to promote technology transfer under the United
Nations’ Climate Change regime, they especially argue intellectual property on the
technologies needs to be addressed, considering compulsory licensing on green
technologies would be instrumental in meeting the global duty to mitigate global
warming

The paper aims to examine the legal issues (including barriers) of granting
compulsory licenses on green Technologies. | would analyze the legal challenges
facing the application if they do authorize such licenses especially from perspective of
WTO/TRIPS and national practices like Taiwan.

It is submitted that Taiwan's experience regarding compulsory license on Phillips'
CD-R patents may not tell the whole story about the severe challenges faced with
national competent authorities. But, it did reveal the cost and burden that not all WTO
members can afford. It may be premature to jump into conclusion that the move to
avail compulsory licenses for green technology access is simply illusory. The legal
huddles and burden nevertheless may dissuade them from putting the agenda into a
real practice.



Stalled Development Agenda and Intellectual Property Strategies for
Developing Countries

Richard Li-dar Wang
Tien-Hsin Wang~

Under the urge of developing countries, the main international intellectual
property (IP) organizations—WIPO and WTO—respectively adopted development
agenda in the past decade, paying special attention to the impact that IPs may create to
economic growth, social development or the pursue of demarginalization in the world
system. Those development agenda, however, have not achieved substantial progress
so far in the two international forums. Against this backdrop, this essay is aiming for
analyzing possible strategies that developing countries may deploy to tackle the
present stall. The authors sum up those strategies into two categories: endogenous
approaches and exogenous ones. The public domain approach is the most visible
endogenous strategy. The exogenous strategies include the human right approach and
the genetic resource and traditional knowledge approach. This essay delves into the
origin of each approach, reviews its key contentions against worldwide IP expansions,
and assesses their individual values for developing countries. In the last part of this
paper, the authors further discuss the interaction of those strategies. This essay detects
potential conflicts between those approaches. Through careful analysis, the authors try
to figure out the possibilities of reconciliation, which might lead to combining them
into a more coherent and comprehensive IP strategy.

“ Richard Li-dar Wang is Associate Professor of Law, National Chiao Tung University (Hsinchu,
Taiwan). S.J.D. 2007, Indiana—Maurer (U.S.); Tien-Hsin Wang is a LL.M. candidate, Institute of
Technology Law, National Chiao Tung University.



A Balance of Environmental Protection, Competition and Trade: A
Review of Legal and Illegal Energy Subsidies in EU

Ching-Wen Hsueh

Assistant Professor
Institute of Technology law, NCTU, Taiwan

Climate change has caused tremendous economic losses, and the external costs
of tradition energy thus are no more hypothetical, but rather are tangible. For the
present time, the material benefits of renewable energy are yet to see, while the costs
for transformation are high. The national states and the international organizations
could accelerate the transformation process by internalizing the external costs, or by
providing financial supports. The financial supports provided by states or by
international organizations might distort the market and could be harmful for the
competition and trade, because the recipients may have advantages, which their
competitor do not have. The main purpose of this paper is to address one simple but
significant question: “Dose the European Union promote the environmental
protection by subsidies at the cost of competition and free trade?” The practices of
the European Union in this regard is of great reference value, given that the national
states seldom place weigh on competition and trade in the context of environmental
protection. European Union, as sui generis international organization, is obliged both
to maintain the function of common market and to promote environmental protection.
In the first section, the author would like to picture the role of subsidies for renewable
energy in EU by sketching the policy scheme for renewable energy. In order to
explore the criteria to balance the needs of environmental protection and of
competition and trade, the practices of the Commission and the opinions of European
Justice of Court (ECJ) would be reviewed in the second section. In the third section,
the author would analyze the decisions of Commission and the judgments of the ECJ
to find whether the EU values more the needs of environmental protection, or just the
opposite. In doing so, the insufficiency and the problems of the EU system would be
revealed.
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Joint-workshop on ‘Technology, Energy and
International Economic Law’

DATE:
28 September 2012
VENUE:

Lecture Theatre 4, Cheng Yu Tung Building, Chinese University of
Hong Kong

Shatin, Hong Kong

Organized by:
Chinese University of Hong Kong, Faculty of Law

In collaboration with:

National Chiao Tung University, Institute of Technology Law
Start-up Funding for Collaboration with Strategic Partners in
Taiwan
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Workshop Programme

9:30-9:45 | Arrival and Registration
9:45-10:00 | Welcome Statement: Opening Address
e Bryan Mercurio, Professor and Associate Dean (Research), CUHK
Faculty of Law
10:00 - 11:30 | Session I: Emerging technology-related issues
e Richard Li-dar Wang, Associate Professor, Institute of Technology
Law, National Chiao Tung University
Stalled Development Agenda and Intellectual Property Strategies for
Developing Countries
e Danny Freidmann, PhD Candidate, CUHK Faculty of Law
Does Participative Technology Require a Paradigm Change of
Trademark Law?
e Bryan Druzin, Assistant Professor, CUHK Faculty of Law
Authoritarianism’s new Leash on Speech: The Arab Spring and the
precarious Success of Chinese Internet Censorship
e Bryan Mercurio, Professor and Associate Dean (Research), CUHK
Faculty of Law
Discussant
11:30 - 11:45 | Coffee/Tea Break
11:45 - 12:45 | Session 11: Energy investment in focus

Speakers

e Julien Chaisse, Associate Professor, CUHK Faculty of Law
Asian sovereign investments in energy assets: trends, regulation and
prospects for litigation

e Michael Du Ming, Assistant Professor, CUHK Faculty of Law

When Chinese Energy Corporations Go Global: Issues, Challenges
and Prospects

e Bryan Mercurio, Professor and Associate Dean (Research), CUHK
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Faculty of Law
Discussant

12:45-14:00 | Lunch
14:00 - 15:15 | Session I11: Energy-related issues and disputes
Speakers
e Romesh Weeramantry, King & Wood Mallesons
State responsibility for decisions domestic courts — the White
Industries v India experience
e Professor Kuei-Jung Ni, Director and Professor, Institute of
Technology Law, National Chiao Tung University
Legal aspects (barriers) of applying compulsory licensing on green
technologies
e Gonzalo Villalta Puig, Professor, CUHK Faculty of Law
Discussant
15:15-15:30 | Tea Break
15:30 - 17:00 | Session 1V: National responses to combating climate change and
environmental degradation
Speakers
e Jolene Lin, Assistant Professor, Hong Kong University
Is Your Biofuel Affixed with An Approved Seal?: Examining the
European Union Biofuels Certification Regime
e Ching-wen Hsueh, Assistant Professor, Institute of Technology Law,
National Chiao Tung University
Legal and illegal energy subsides in the European Union
e Rajesh Sharma, Assistant Professor, City University of Hong Kong,
School of Law
Use of Precautionary Principle in the Environment Related Disputes:
It is better safe than sorry?
e Gonzalo Villalta Puig, Professor, CUHK Faculty of Law
Discussant
18:30- 20:30 | Dinner
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