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參加「世界貿易組織(WTO)貿易規則談判漁業補貼會議」出國報告
摘要
一、『世界貿易組織(WTO)』於2010年12月6日至10日在瑞士日內瓦該組織總部召開規則談判會議，漁業部分為12月9日至10日舉行的3場複邊會議，分別討論韓國、巴西等四國及澳州漁業補貼三項提案，以及1場漁業補貼透明化全體會議；我國除12月10日全體透明化會議外，獲邀參與12月9日上午韓國提案複邊會議。我駐WTO代表團林大使義夫亦參加透明化會議，另相關會議主要由本署王清要副組長、我駐WTO代表團林家榮秘書及陳秘書滿盈，以及經濟部貿易局陳弘宜研究員與會。
二、韓國提案主要係提出「禁止性補貼、可控訴補貼及一般性例外」之三分法架構，取代原主席版本「禁止性補貼及一般性例外」之二分法。韓國提案將主席版本所列營運成本、港口設施、所得支持、價格支持等四種原列禁止性補貼，改為可控訴補貼，需接受不利影響測試(adverse effect test)。由於複邊會議參與談判國家有限，主席邀集最有興趣或具關鍵影響國家參與，對提案將較全體會議更為深入直接，現場立場表達可受較多關注。
三、韓國提案限於半日議程僅討論前兩條，相關集團仍堅持己見互不相讓。我國發言正面肯定韓國提案，支持採取適當漁業管理制度；燃油強調各國稅率政策，我團已準備好積極參與；並要求隨後複邊諮商，應納入有興趣參加會員；未來的主席版仍應以「由下而上」方式，避免開發中國家空白授權。另要求自然人、社會支出與保險排除；港口建設係一般公共建設，非屬補貼及平衡措施協定規範，不應納入; 另建議加入部分文字，以因應我國無法參與多數國際性組織之情況。
四、12月8日下午我方則先參加臺日韓歐加核心五國會談(core 5)，core 5主要針 對隨後的複邊會議交換意見及資訊，五國原則同意中國等國家捕撈量占全球一 席之地，應與開發中國家分開，不應等同享有特殊與差別待遇(S&D)；另也提出用油免稅具敏感度及所得支持的重要性立場。

五、以美國為首的魚之友集團，仍不同意可控訴補貼即韓國提案的第二條，不能接受有漁業管理即可補貼，不應限縮禁止性補貼項目， 可控訴補貼難以瞭解及執行；中國等開發中國家對特殊與差別待遇以漁業管理限制，認為公海漁業補貼不是問題，並認為漁港等基礎建設補貼仍有必要；核心五國多數仍認主席文件禁止性補貼過於廣泛，肯定韓國貢獻，強調仍應以補貼暨平衡稅措施(ASCM)之規定為前提。實質上不同集團仍堅持己見，韓國提案之複邊會議進展有限，且第三條需擇期再議。
六、WTO秘書長於全體透明化會議宣示年底完成杜哈回合，漁業補貼列為優先項目，F主席預定在2011年3月底前提出主席文件修正版，我方倘無更積極方式參與談判，恐無法參與多數複邊會議，或意見為主席策略性忽略。而韓國提案限於可控訴補貼有執行面問題，我方難有具體著力點；歐盟仍以限縮S&D換取微量補貼之空間，加拿大在意小型漁業補貼；日本考量所得支持以保險補貼替代。照此步調，依原主席版修正後通過可能性大增，我國應及早因應。
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參加「世界貿易組織(WTO)貿易規則談判漁業補貼會議」出國報告
1、 目的
一、參加本次WTO規則談判小組漁業補貼複邊會議，著眼於類似談判已由過去多邊全體談判轉為複邊談判，意見雖較易整合有利談判進展，惟我方卻將因未能獲邀參加，錯過部分複邊場次，而錯失表達意見機會，因此我方應掌握住每一場複邊會議，投入更多心力。本次除參與核心五國會議交換談判意見外，最重要是就韓國提案，提出我方的立場看法，希望新任主席在未來漁業補貼主席文件修正版，能對我方權益有所確保；另外也由全體透明化會議了解其他提案對我方之影響，適時提出我方之見解，俾利後續漁業補貼談判進展。

  二、韓國提案已改變主席版文件，以「禁止性補貼、可控訴補貼、一般性例外」三分法，將主席版本之禁止補貼中四項改列為可控訴補貼，其餘原禁止補貼及一般例外並無大變更，以取代原主席版本草案「禁止性補貼、一般性例外」之二分法架構。就我方而言韓國的提案，比主席版較能符合我方利益，因此，發言支持韓方並提出我方的修正條文極為必要。
三、我國在漁用油補貼方面，除免貨物稅及營業稅外，另有14%的直接補貼款，就主席版文件而言，該部分屬營運成本的禁止性補貼項目；而韓國提案將燃油補貼放在可控訴補貼，韓方在提案的具體說詞對我方而言具有代表意義，我方應趁勢使燃油補貼避免成為禁止性補貼項目。在現階段我方仍有補貼漁民需要的同時，如何透過該項目的談判進展，進行國內漁用油政策面的調適實屬必要。
四、韓國提案第Ｉ條與我方立場相符，爰我方參與本次WTO漁業補貼談判會議之重點為，檢視韓方提案第II條可控訴補貼之項目及規範內容，是否與我國漁業利益一致。在第II.1(b)條－漁港及相關設施列為可控訴補貼、第II.1(b)條－漁業所得支持列為可控訴補貼、第II.2(c)、II.3條－依據國際條約及國際組織相關規定以認定過漁及會員執行漁業管理措施情形、第III(a)(1)條－允許補貼改善漁船及漁民作業安全，惟是項補貼不可涉及漁船新造、取得，以及第III(c)(3)條－漁民貧困救助，我方皆發言要求作適度修正，以符合我方權益。
五、杜哈回合規則談判－漁業補貼議題在原主席Ｑuillermo Valles Galmes大使，於2009年召開六次會議，進行漁業補貼路徑圖的討論，尚有韓國、小型脆弱經濟體集團、巴西等四個開發中國家及美國等四個提案受到討論，可見被動式的談判方式較無法獲得重視，這可由本次會議韓國幾乎每場複邊皆受邀可知，因此，複邊會議適時發言表達意見誠屬必要，惟如能向主席提出提案文件更為重要。
六、新主席千里達及托貝哥大使Dennis Francis於2010年7月13日召開全體會議，非正式聽取會員有關如何進行規則談判意見，可見其企圖心。而漁業補貼鑒於受到海洋資源保育觀念之興起，以及漁業補貼與環境保護議題聯結之影響，國際社會逐漸重視漁業規範之進展，形成主席的壓力，我方應戒慎恐懼，配合時勢主動出擊，爭取談判最大利益。
七、WTO秘書長Pascal LAMY意識到國際間對漁業補貼規範之重視，也是媒體關切的迫切議題，爰利用世界海洋日活動、世界經濟論壇會議、重要部長級會議，強調儘早完成漁業補貼談判之急迫性，甚至將漁業補貼列為杜哈回合四大議題之一，可見未來一年漁業補貼談判有時間壓力。我方已無鴕鳥心態之空間，了解談判狀況，提出符合邏輯及國際趨勢的意見，積極向主席或在複邊會議提出應有必要，並應研擬各種因應方案，避免在漁業補貼規範通過後產業受到嚴重打擊。
2、 過程

一、WTO貿易規則談判漁業補貼會議於2010年12月9日至10日假瑞士日內瓦市WTO總部舉行，包括9日上午預定討論韓國提案三條、10日下午巴西等四國特殊與差別待遇提案(S&D)、10日上午澳洲針對主席文件提案等三項複邊會議，以及10日下午5時30分全體透明化會議。相關會議係由貿易規則談判新任主席FRANCIS主持。我方僅獲邀參加第一場複邊會議及主席向會員報告近日會議情形的全體透明化會議；而在8日下午我方則先參加臺日韓歐加五國核心會談(core 5)。會。
二、出國開會行程為：

12月7、8日（星期二、三）國內搭機經由德國法蘭克福前往瑞士日內瓦，8日下午2時假WTO總部Room F參加核心五國會議(core 5)
12月9日（星期四）上午參加韓國提案複邊會議(14國參加)

10月10日（星期五）下午參加全體透明化會議

    10月11、12日（星期六、日）束裝起程返國，由德國法蘭克福返抵國門

三、本署本次指派王清要副組長代表參加，其於2010年12月8日上午10時30分抵達瑞士日內瓦後，隨即由WTO代表團林家榮秘書接往下榻旅館NH Rex Hotel，並在下午2時與林秘書、經濟部貿易局陳研究員洪宜及代表團陳秘書滿盈參加核心五國(core 5)會議。
四、core 5由日本代表水產廳漁政部長擔任主席，主要針對隨後的複邊會議交換意見及資訊，韓國補充用油補貼結構差異性三張圖表，由於具爭議未獲正面贊同；我方限於過去未提報用油補貼資料，採取靜觀其變。而11日除我方外的核心四國有受邀參加大使級腦力激盪的會議，據稱議題集中在S&D、中國及巴西等野生捕撈大國應付出更多義務、漁業補貼主席版修正文件列為最優先；歐盟強調其仍然會要求微量補貼及「由下而上」的談判方式，對挪威鮭魚最低保證價格不滿，並主張將水產養殖納入談判；日本強調所得支持及基礎公共設施在主席修正版文件之重要性。五國原則同意中國等國家捕撈量占全球一席之地，應與開發中國家分開，不應等同享有S&D；另也提出用油免稅具敏感度及所得支持的重要性立場。
五、韓國提案已改變主席版文件，以「禁止性補貼、可控訴補貼、一般性例外」三分法，將主席版本之禁止補貼中四項改列為可控訴補貼，其餘原禁止補貼及一般例外並無大變更，以取代原主席版本草案「禁止性補貼、一般性例外」之二分法架構。本日協商韓國提案，僅討論前兩條，相關集團仍堅持己見互不相讓。我國發言正面肯定韓國提案，支持採取適當漁業管理制度；燃油強調各國稅率政策，要求燃油稅及政府財政轉移需要更多重視，我團已準備好積極參與；要求隨後的複邊諮商，應納入有興趣參加的會員；未來的主席版仍應以「由下而上」談判模式，避免開發中國家空白授權。另韓國提案第II條．要求自然人、社會支出與保險排除；港口建設係一般公共建設，非屬補貼及平衡措施協定規範，不應納入; 建議加入部分文字，以因應我國無法參與多數國際性組織之情況。

  六、以美國為首的魚之友集團，仍不同意可控訴補貼即韓國提案的第II條，不能接受有漁業管理即可補貼，不應限縮禁止性補貼項目， 可控訴補貼難以瞭解及執行；中國等對特殊與差別待遇以漁業管理限制不妥，認為公海漁業補貼不是問題，並認為其海岸線長漁港相對數量少，政府的對基礎建設的補貼不可少；核心五國多數仍認主席文件禁止性補貼過於廣泛，肯定韓國貢獻，強調仍應以補貼暨平衡稅措施(ASCM)之規定為前提。肯亞所代表小型及脆弱體(SVEs)指出韓國現行作法不利該集團，認同漁業管理的重要性，惟須考量發展中國家的必要協助。實質上不同集團仍堅持己見，雖經韓國逐一解釋，並闡明S&DT的必要性，多數國家仍未釋懷，韓國仍認為該國以開放方式，歡迎大家來修正條文。整體而言，本次複邊會議進展有限，且韓國提案第III條需擇期再諮商。

 七、由於WTO秘書長宣示完成杜哈回合倒數計時，漁業補貼列為優先項目，造成規則談判新主席壓力，也宣示未來幾個月  將依不同議題密集召開複邊協商， 並在2011年第一季提出主席文件修正版，我方不應採取被動消極方式參與談判，積極研擬各項因應措施，才可免除措手不及的狀況。
 八、韓國強力推動其提案，限於可控訴補貼有執行面問題，仍無法持樂觀態度；歐盟以其28個會員國的實力雖有恃無恐，仍然將以限縮S&D換取微量補貼之空間；加拿大顧及的僅是小型漁業的補貼；日本則考量的所得支持，尤其是以保險補貼配合其農業者所得補償制度；因此，未來各方的讓步將是指標，照此步調下去，原主席版修正後通過可能性大增。
3、 會議紀要
本屆參與之會議包括2010年12月9日下午的核心五國會議，10日早上的韓國提案草案，及11日的全體透明化會議，會議主要議題內容，可作為相關單位參考，茲按日分述如下：

12月8日：主要為核心五國會議(core 5)及我WTO代表團內部協商會議。
一、而core 5會議由日本代表水產廳柄澤漁政部長彰擔任主席，主要針對隨後的複邊會議交換意見及資訊，參與者另外包括韓國、歐盟及加拿大等，惟會中似乎主要由歐盟主導，明日要登場的韓國提案版本(附件1)未加著墨，顯然大家都有不同想法。有關用油補貼部分，各方未提及專案討論，僅韓國指出在9日正式複邊會議，提出如附件2之三張圖表對用油補貼結構差異性作說明，由於具爭議性，其他國家也未進一步說明是否贊同，明顯各有盤算。我方限於在OECD未提供資料，且用油補貼過去一直未能提出完整的因應方案，在此場合僅能靜觀其變；另在資料來源為Energy Détente-July 2009的圖中，僅被提列Unidentified的每公加侖2.8美元左右，顯然稅的部分未被列入，業就相關問題請國內遠洋漁業組同仁確定，俾正式複邊得以臨機應變，避免日後因未就該項目表達意見，而讓主席以為該議題我方未關切，而未讓我方有參與用油補貼相關複邊會議的機會。
二、在core5也提及11日除我方外的四國有受邀參加大使級腦力激盪的會議，議題環繞在S&D、中國及巴西等大咖應付出更多的義務、漁業補貼主席版修正文件已被列為最優先。我方在未參與，確實狀況並未具體。歐盟強調其仍然會要求微量補貼及Bottom up的方式，韓國表示支持；另歐盟對挪威鮭魚最低保證價格之補貼很有意見，並主張將水產養殖也納入漁業補貼，惟各國皆持保留態度；日本強調所得支持及基礎公共設施在主席修正版文件之重要性。五國原則同意中國等國家捕撈量占全球一席之地，應與開發中國家分開，不應等同享有S&D；另也提出用油免稅具敏感度及所得支持的重要性立場。

三、規則談判小組主席在漁業補貼談判有時間壓力大，可能會以小型複邊會議，在2011年3月底前依主題進行討論，期望儘快提出修訂版文件。日本強調所得支持及基礎公共設施在主席修正版文件之重要性。中國、印度、巴西等國捕撈量占全球一席之地，其應與開發國家分開，不應等同享有S&D；另也提出用油免稅具敏感度及所得支持的重要性。

四、12月8日晚上7時由職、林家榮秘書、陳洪宜研究員、陳滿盈秘書及經貿談判代表辦公室陳高煌商務秘書，就明日韓國提案複邊會議資料Talking point作一次Review，並做成用油補貼由於國內未授權，原則先不回應決議，倘其他國家有質疑我方為何柴油的稅  unidentified，則先以可能未包含稅部分做回應；另國內若有新的資訊傳回將參酌於複邊會議使用。
12月9日：主要為韓國提案討論第I條及第II條。12月9日上午10時，貿易規則談判小組新任主席即千里達及托貝哥駐WTO大使Dennis FRANCIS，邀集我國、阿根廷、澳洲、智利、中國、薩爾瓦多、歐盟、印度、日本、韓國、摩洛哥、紐西蘭、挪威、美國及巴西等14國及肯亞所代表的小型及脆弱體(SVEs)參加漁業補貼複邊協商，審查韓國所提的三條提案。
一、本次會議由本署王清要副組長會同WTO代表團許家榮秘書及經濟部國貿局陳弘宜研究員出席該會議，各國在會場進行意見表達。由於韓國已改變主席版的漁業補貼規範，以「禁止性補貼、可控訴補貼、一般性例外」之三分法規範架構，取代原主席版本草案「禁止性補貼、一般性例外」之二分法架構；韓國版本並將主席版本之禁止補貼中四項改列為可控訴補貼(actionable 或Amber box)，其餘原禁止補貼及一般例外並無大變更。本日協商韓國提案，僅討論兩條，相關集團仍堅持己見互不相讓，核心五國原則上支持韓國之提案內容。

二、本次我國發言仍以2010年12月3日本署蔡副署長所邀集各單位開會之奉核結論說明，再加上歷來我方基本立場，惟本(9)日僅討論韓國提案第I條及第II條，第III條則因時間不夠擇期再協商。由於我方受邀參加複邊會議較為難得，因此積極把握機會發言，延續我方的能見度，對韓國的提案評論發言內容(附件3)如下：

(1) 會員同意在明年第一季協商出一個主席修正版，此時是重要時

刻，韓國的提案對討論具有建設性。

(2) 我方強烈支持杜哈及香港宣言規範應予尊重，談及漁業補貼應對overfishing及over-capacity有正面貢獻，也就是有負面效果才予以禁止，並須採取適當的管理制度，本團再次表示支持韓方，因為其概念及目標與我方的基本信念相符。
(3) 韓國的room document有助於釐清油價及稅的結構，我團重視的是在用油補貼的基礎議題上韓方已做出重要貢獻，而每個會員都有自己的油價政策，因此燃油稅率各會員不同，基此，燃油稅及政府財政轉移需要更多重視，我團已準備積極參與該重要議題未來的討論。

(4) 未來的討論我方瞭解本周五全體會議係彙整本周三個複邊會議 

各會員意見，而我方不一定能參與明(2011)年1月10日當周開始的密集式協商，仍希望能分享一些我方的觀點，有兩點必須注意：

1. 在過程方面，我方支持在主席領導下持續針對幾個重要議題進行複邊諮商，但基於透明及完全參與，所有複邊協商召開後應將細節立即彙報給所有會員；再者，應進一步重新思考諮商結構，納入有強烈興趣的會員，俾有利於個別議題的最大貢獻。

2. 未來的主席修正版，我團認為應由主席準備，以「由下而上（bottom up）」及「實質導向（substance driven）」方法，另在適當考量開發中國家立場時，應避免空白授權（blank cheque）的條件。

(5) 有關韓國提案第一條，禁止性補貼範圍，我團希望重申杜哈及香港宣言的規範應予遵守，因此我們討論應聚焦於對漁撈能力過剩及過漁有助益之漁業補貼，大家必須承認部分形式的補貼不會造成過漁及漁撈能力過剩，或至少要有適當的漁業管理系統，因此我方支持韓方的第一條。

(6) 本次WTO漁業補貼談判會議之重點為，檢視韓國草案第II條可控訴補貼之項目及規範內容，是否與我國漁業利益一致。

(7) 我方對韓國草案第II條條文具體修改意見如次：

1. 第II.1(a)條－營運成本列為可控訴補貼：
(1)加入“owned by legal persons”文字以區分自然人與法人，漁民個人（自然人）相關支出，包括社會保險等項目一般與社會福利措施相關，自本條刪除，不應列入漁業補貼規範。
(2)至用油部分歐盟等國在核心五國會議或複邊會議皆未建議於WTO中專案討論，我方尚無機會探詢他國意見。

2. 第II.1(b)條－漁港及相關設施列為可控訴補貼：
建議刪除，港口建設係一般公共建設，非屬補貼及平衡措施協定（ASCM）之規範。至國外某些專用漁港則回歸適用ASCM本文，亦毋須納入漁業補貼規範條文。
3. 第II.1(b)條－漁業所得支持列為可控訴補貼：
建議刪除原條文中“natural or”文字，漁民個人（自然人）所得支持屬於社會福利相關措施，由III(c)(4)涵蓋。
4. 第II.2(c)、II.3條－依據國際條約及國際組織相關規定以認定過漁及會員執行漁業管理措施情形：建議加入“or regional”、“and conservation and management measures adopted by related RFMOs”文字，以因應我國無法參與多數國際性組織之情況。
三、受到海洋資源保育觀念的崛起，以及漁業補貼與環境議題聯結之影響，國際社會逐漸重視WTO漁業補貼規範之談判進展，包括聯合國環境保護署（UNEP）、自然世界基金會（WWF）、國際海洋保護組織（OCEANA)等政府及非政府組織，紛紛透過管道，對WTO漁業補貼進度表達關切，甚而直接批評主席與各國文件內容；因此WTO秘書長Mr. Pascal LAMY在本年11月30日於貿易談判委員會（trade negotiation committee)宣示，杜哈回合（Doha Round）開始倒數，希望2011年底完成，漁業補貼列為優先項目，故新的規則談判小組主席將有某一程度的壓力，也在本次會議未來幾個月將依不同議題密集召開複邊協商，宣示在 2011年第一季提出主席文件修正版；在主席有談判壓力下，我方應積極參與複邊會議確保權益。
四、目前召開的複邊會議，主席訂了數項原則為:(1)與會成員不宜過多、(2)兼顧不同集團代表性、(3)視不同議題邀請不同成員、(4)針對議題曾提出談判文件、發言踴躍及首府派員積極參與者、(5)鼓勵會員在近期內針對重要議題提交書面談判提案或非正式討論文件、(6)複邊會議詳細情形將向全體會員報告、(7)期盼複邊會議能激發更多創新意見。因此，我方除加強派員之外，應對各項議題擬妥說帖，派員積極參與踴躍發言，例如我方的用油補貼，如無法取消或轉化則應儘早擬妥具邏輯性的說詞，以文件方式積極提供。五、本次主席邀請與會各國代表團針對韓國提案逐條議題內容發表基本立場及論述意見，除我方論述外，以美國為首的魚之友集團，如澳洲、紐西蘭、阿根廷、挪威仍不同意可控訴補貼即韓國提案的第二條，尤其不能接受有漁業管理即可補貼的觀念，並認為不應限縮禁止性補貼項目， Amber box難以瞭解及執行且營運成本不應列入Amber box；另質疑韓國提案的漏洞，導致許多補貼行為不受規範；並認為不能僅靠漁業管理，仍應有嚴謹的補貼規範。中國對特殊與差別待遇（S&DT）不應受限、認同巴西所說公海漁業補貼不是問題，並認為其海岸線長漁港相對數量少，政府的對基礎建設的補貼不可少。除中國外的巴西及印度等開發中國家多質疑對開發中國家S&DT的限制，不應以漁業管理限制，公海禁止漁業補貼應考量開發中國家的S&DT；核心五國多數仍認主席文件禁止性補貼過於廣泛，肯定韓國貢獻，強調仍應以補貼暨平衡稅措施(ASCM)之規定為前提。肯亞所代表小型及脆弱體(SVEs)指出韓國現行作法不利該集團，認同漁業管理的重要性，惟須考量發展中國家的必要的協助。
五、韓國所提的3個有關用油爭議、用油價格與稅結構圖表，會員普遍認為有助釐清部分燃油的免稅狀況，但顯然對燃油問題有所迴避；實質上不同集團仍堅持己見，雖經韓國逐一說明，並闡明S&DT的必要性，多數國家仍未釋懷，韓國仍認為該國以開放方式，歡迎大家來修正讓條文更完整。整體而言，本次複邊會意進展有限。主席於下午1 時30分表示因本次僅安排半日，韓國提案第三條擇期再協商，主席隨即宣布散會。
12月10日：全體透明化會議為主席報告複邊會議各國發言情形。
一、經過第一天核心五國會議及第二天(9日)的複邊會議後，事實上還有兩場複邊協商會議我方未受邀參加，甚為可惜。未受邀的第一場是9日下午由巴西、中國、印度及墨西哥所提案，討論主席文件第IV條一般性例外及第V條漁業管理等特殊予差別待遇(S&D)(TN/RL/GEN/163)；以及10日上午另一場澳洲針對主席文件第I、II、V、VI的提案(TN/RL/GEN/167)複邊協商會議。
二、由於主席基於多層考量，僅邀請部份會員參加複邊會議，對我方而言未能獲邀參加，將錯失意見表達之機會，此應是主席避免議題發散的策略，基此我方對主席文件的所有意見應規劃有別於以往的邏輯概念，積極正式或非正式以文件方式提出，喚起主席對我方之重視，方能在未來三個月有機會參與更多複邊會議，協商出我較能接受的主席文件修正版。儘管本次審查韓國提案複邊會議中，我方也表達未能參與其他複邊會議暗表不滿，惟倘無具體貢獻，未來被刻意遺漏將會是常態。
三、漁業全體透明化會議(Fisheries Plenary Transparency Session)，我駐WTO代表團林大使義夫亦親臨指導，我方出席人員包括職及代表團林家榮秘書、陳滿盈秘書，以及經濟部國貿局陳弘宜研究員，事實上本透明化會議並非協商會議，僅是主席報告兩日來的協商狀況，對許多未參加部分複邊協商的會員，僅僅被告知，如有不同意見翻案較為不易；另該三場複邊會議意見仍然分歧，各集團堅持己見的狀況。
四、依規則談判小組主席FRANCIS的規劃，未來幾個月將依議題邀請部分國家參與漁業複邊會議的高潮期，在明(2011)年2月2日當週或之前將開始召開，雖經中國代表團提出可能遇到中國春節，主席依然希望在議題上有所突破，並儘速提出主席文件修正版；由於我方未能確定受邀，如有機會應加強參與，提出更具體建議，最好提出正式或非正式文件，否則將被主席所刻意遺忘而未邀請我方參加依主題所召開的密集複邊協商會議。
五、在核心五國其他成員部分，韓國雖強力推動其提案，由於可控訴補貼有執行面問題，仍無法持樂觀態度；歐盟以其28個會員國的實力雖有恃無恐，仍然將以限縮S&D謀取微量補貼之空間；加拿大顧及的僅是小型漁業的補貼；日本則考量的所得支持，尤其是以保險補貼配合其農業者所得補償制度；因此，未來各方的讓步將是指標。由於對本次韓國的提案，我方會場主要發言仍被主席歸納於個別性意見，雖已列紀錄，倘無更多國家之認同意見，被採納機會不高，因此更為細緻及說服力的說詞仍有必要；另現行漁業補貼因應方案亦應及早重新研修，尤其日方保險補貼作法有值得我方借鏡之處。
六、我國以往已表達公海漁撈之資源為全體會員所共享，因此相關規範應適用已開發及開發中國家之所有會員，在此基礎下，我方未來可能無法支持公海補貼；另漁用油補貼如無完整的說詞，應考量以保險及社會安全制度著手尋找替代方案。而照此步調下去，原主席版修正後通過之可能性大增，我方應投入更多人力及物力及早因應，避免被主席在複邊會議刻意遺漏及遭到核心五國其他成員跳船自保。
七、就我方整體立場不放棄開發中國家身分，就漁業部門可能與許多國家認知有差異，因此能否適用S&D尚存疑，惟在談判時尚可作為籌碼；另全方位尋找漁業補貼正當性及可行性的機制極為重要，本署仍應儘速委託學者專家評估，研擬提出更多具說服力文件，在無法參加複邊會議狀況，直接向主席表達我方關切，迫使主席重視我方的想法，另也應對產業調適做更多努力，俾掌握住最後密集談判的機會，以及避免談判結果形成政治風暴。

八、本次我駐WTO代表團於本次會議全心投入，尤其林家榮秘書的多方協助，相關單位提供意見及後勤支援，使我方在韓國提案複邊會議能充分表達意見；而本署與WTO代表團合作參與WTO之團隊模式，本署仍有待努力之處。
肆、心得
一、本次我國對韓國提案提出支持及修正條文內容的發言，雖已列入紀錄，影響力恐較為有限，原因係韓國提案最大的問題在可控訴補貼不易執行，在不利性測試上耗費過多的行政成本，反對的聲音不斷，也未受到其他除台灣及本身以外的核心五國之支持，未來韓國提案要成為主流意見極為不易，我方應及早因應。
二、目前核心五國合作力量有削弱跡象，日本雖為主席國，採行的談判方式較為消極，不似以往積極提案尋求聯署，似乎較為積極者僅有韓國，值得我方密切注意。主要是日本應有放棄燃油免稅制度的心理準備，或其用油補貼多屬短期性措施，加上不具特定性以後，還有較大談判空間可運用；另其著重在該國執政黨所提出的戶別所得補償制度，以保險為主要架構，原則以社會安全網作為保障，並不要抵觸過漁及過剩漁撈努力之基本原則即可交待，因此日本未來的走向最值得注意。
三、歐盟及加拿大重視環保，漁業補貼能否堅持既有立場存疑，由其用油補貼也多屬短期措施，因此，我方對其動向應緊密掌握。歐盟在意其微量補貼，加拿大則在意小型漁業，惟恐難以堅持到底，未來大國間的合縱聯橫將更為檯面化，我方倘最後僅有韓國可互相提攜，力量實極為單薄。
 四、燃油免稅雖為全球普遍現象，為多屬非特定性或短期性措施，有別於我方的免稅及直接補貼，這對我方談判上將產生隨時有遭到降低營運成本的指控。我方用油補貼專屬於漁業，直接補貼款雖訂有期限，仍具特定性及長期性，難以擺脫違反ASCM及禁止性補貼規範；如可能應研擬更為細膩的說詞，或備妥各項因應措施。
 五、我方雖在WTO整體立場一向主張及堅持我國屬於開發中國家，理論上可享有漁業補貼規範之S&DT，倘能如未必對漁業造成嚴重影響；惟相較於農業部門在全球競爭的相對弱勢，漁業部門由於有強大的遠洋漁船隊，未來實難以主張享有S&D；尤其是我國實屬漁業相對先進國家，並已嚴格遵守地區漁業管理組織(RFMO)規範進行漁業管理，因此要完全援引S&D，在執行面將受到極大壓力與質疑。

六、WTO秘書長Pascal Lamy在11月30日於貿易談判委員會(trade negotiation committee)宣示，多哈回合(Doha Round)開始倒數，希望2011年底完成，漁業補貼列為優先項目，故新的規則談判小組主席將有某一程度的壓力。由於主席有時間壓力，未來即有可能直接以主席文件在明年三月提出修正版，對我方而言，盟友愈來愈少，也各有盤算，應避免遭到捨棄。
七、美國、紐西蘭及澳洲為首的魚之友集團，為求禁止性補貼之全面化及儘速通過主席版本，恐與開發中國家及SVE’s交換條件，使其發展公海漁業，甚或較多S&D及免除漁業管理限制。儘管美國等國家就中國、巴西等國家提案痛加批評，並認為開發中國家違反資源永續；然而卻有該等開發中國家轉而支持美國等魚之友集團之提案，明顯彼此有共識，或達到某種程度的利益交換，這將對核心五國造成更大壓力。
八、由於現有提案資料顯示，2011年2月初的複邊會議有關用油補貼/特定性，我方未受邀參加，主要原因是我國以往未向WTO及OECD申報相關資料，故較少針對用油補貼議題在WTO漁業補貼談判時發言，讓主席誤以為我們對該議題的討論將少有具體貢獻；另是該議題在12月11日舉行的大使級腦力激盪小型會議有許多著墨，所以主席決定要討論該議題，自然會以挑選有出席該腦力激盪會議之國家為主。如此對我方極為不利，應儘快思考對策，以較大的火力來提出新的見解，見招拆招，或謀求各種方案的因應對策。
九、複邊會議屬於10幾個會員小型會議，為求意見快速聚焦及整合，會員數不多，結果再透過全體透明化會議，以會議紀錄形式向相關會員國報告，殊不知將造成我方無法適時表達意見，且被迫接受部分結果，為免遭到主席故意遺漏我方的意見，應思考更具說服力的理由，向主席提出完整文件提案，以爭取我方權益。
十、2011年2月份WTO漁業補貼談判會議議程，已確定受邀兩場複邊，而SVEs特殊待遇及用油補貼/特定性等兩場複邊會議未受邀，意味我方能參與複邊的機會，相對於其他核心五國成員減少許多，布利於未來談判發展；因此，如何加強聯繫相關國家，對相關提案應及早準備，並積極派員參與，謀求最大利益及最少損傷。
伍、建議
一、本次會議新任規則談判主席展現其企圖心，惟在關鍵性議題的禁止性補貼範圍、開發中國特殊與差別待遇、漁業管理機制方面，仍無具體共識，在各會員人仍無妥協跡象前，我方仍應尋找合適的議題，積極參與複邊會議，並以發言或文件方式適時向主席表達立場，也應避免主席迫於時間壓力驟然提出主席修正版造成我方的措手不及。
   二、由於核心五國各有盤算，組織已相對鬆散，未來應極力避免這些相同立場國家漁業補貼政策迅速轉彎，導致我方難以具體回應。而明(2011)年2月7日當週將依議題召開複邊會議，我方未能確定每場受邀，如有機會應加強參與，可能的話約晤主席，提出更具體建議，讓主席重視我方意見，並使主席版修正文件所通過的漁業補貼規範，對我方產業或漁民利益減損最少。
三、本次在韓國提案複邊會議，我方發言仍被主席歸納於個別性意見，倘無更多國家認同，被採納機會不高，建議擬具更為細緻及說服力說詞；另現行漁業補貼因應方案亦應及早修訂，對日方保險補貼、歐加微量補貼及小型漁業及韓國用油補貼等說法借力使力，擬具更為完整的說詞。
四、以往我國皆以各國面對不同油價，所以補貼油價只是讓各國得以公平競爭；但隨著談判越來越重視漁業資源保育，這樣的說法雖然仍可持續，但可能要有更為完整周延的陳述，以及整體的策略，如思考以特殊優惠待遇及特定性規避等，來爭取繼續補貼，以獲得主席與其他會員的認同。至我方漁用油補貼爭議性高，且具特定性，恐連ASCM之基本門檻都跨不過，建議由本署儘早研議符合綠色補貼方案，或以保險及社會安全等制度替代。
 五、我國以往已表達公海資源為全體會員共享，相關規範應適用已開發及開發中國家之所有會員，在此基礎下，建議未來公海補貼應謹慎；另基於開發中國家仍積極發展遠洋漁業，我方仍需以健全漁業管理來迎合國際趨勢；另對美國為首的魚之友對開發中國家的讓步，仍應以我方既定立場，符合香港部長宣言及ASCM之強制規範，在良好漁業管理制度下避免造成overfising及overcapacity回應。
六、我方WTO整體立場不放棄開發中國家身分，就漁業部門而言，實際執行時可能與許多國際漁業組織或國家之認知有差異，因此我方能否適用S&D尚需存疑，建議在談判時可作為籌碼，但仍應以已開發國家身分進行各項調適，方能順利過渡；另對各項複邊談判應主動出擊，掌握未來談判趨勢，並迫使規則談判主席重視我方意見，另能對產業調適做更多努力，俾掌握最後密集談判機會。
七、本次會議在農委會、經濟部貿易局、談判代表辦公室、學者專家等在行前會議提供意見，我駐WTO代表團林大使義夫撥冗參加全體透明化會議，另代表團會議期間各方協助，尤其林家榮秘書全心投入，使我方尚能充分表達意見，惟為因應未來談判趨勢，建議未來在目前團隊基礎下，建立更為快速回應模式。
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FISHERIES SUBSIDIES—ARTICLES I, II AND IV
Communication from the Republic of Korea

The following communication, dated 21 September 2010, is being circulated at the request of the Delegation of Korea.  
_______________
I.   Introduction

1.
With this contribution, the Republic of Korea (“Korea”) submits its textual proposal for certain provisions of the Annex VIII of the Agreement on Subsidies and Countervailing Measures (the “SCM Agreement”) to follow up with its previous conceptual proposal dated 24 November 2009.
  This textual proposal also reflects comments and suggestions from various Members that Korea has received since the submission of the conceptual proposal.  Korea’s textual proposal in this submission only addresses Articles I, II and IV of the Chair’s Text.  We note, however, that the suggested changes of these articles may also entail subsequent or corresponding changes in other articles of the Chair’s Text.  Korea also plans to submit its textual proposal for the other articles in due course if that is deemed necessary.

II.   Basic Objectives of the Korea’s Textual Proposal

2.
Korea seeks to achieve following objectives in this textual proposal:

· Achieving the Goal of the Fisheries Subsidies Discipline: Korea aims to ensure to achieve the goal of the fisheries subsidies negotiations by introducing a framework which fosters Members’ measures that help conserve fish stocks, penalizes Members’ measures that adversely affect fish stocks, and eliminates unintended loopholes in the Chair’s Text;
· Enhancing the Effectiveness of the Fisheries Management System:  In particular, Korea aims to introduce a framework in which the importance of the Fisheries Management System (“FMS”) is adequately recognized and in which Members are provided with appropriate and practical incentives to put an effective FMS in place; 
· Maintaining Consistency with the SCM Agreement: Korea also aims to ensure that the provisions to be included in the Annex do remain consistent with the basic principles and jurisprudence of the SCM Agreement;
· Clarifying Terms in the Chair’s Text: Korea aims to clarify, to the extent possible, some of the ambiguous terms contained in the Chair’s Text so as to preempt unnecessary disputes over interpretation of the Annex in the future; and

· Balancing Members’ Interest in the Prospective Regime: Finally, Korea aims to introduce a fisheries subsidies regime in which all Members’ interests are fairly reflected and in which all Members share equitable burden in the administration of the Annex without allowing certain Members to take advantage of the new regime to disproportionally benefit from commercial gains.

III.   Explanations on the Key Elements of the Korea’s Textual Proposal

3.
In order to achieve above objectives, Korea has made following specific changes to the Chair’s Text.  First, Korea has moved certain prohibited subsidies in Article I of the Chair’s Text to a new article providing for actionable subsidies and made them subject to an adverse effect test.  Korea has also brought Article IV of the Chair’s Text stipulating “General Disciplines on the Use of Fisheries Subsidies” into the same new article.  This new article is now Article II of Korea’s textual proposal as attached.  Korea has maintained the title of the new article as “General Disciplines on the Use of Fisheries Subsidies” as, in its view, this term also covers the new actionable subsidy subject to an adverse effect test as proposed by Korea.

4.
Korea has then restructured Article II of the Chair’s Text regarding general exceptions which has now become Article III of the attached Korea’s textual proposal.  Korea has tried to categorize respective grounds for general exceptions in a more organized fashion.  These changes and rationales behind them are set forth in detail below.

1. Re-Formulating Prohibited Subsidies
(Article I of Korea’s Textual Proposal)

5.
As explained in Korea’s November 2009 proposal, one of the fundamental flaws of the Chair’s Text in our view is its prohibition-oriented approach.  The disproportionate focus on the stockpiling of prohibited subsidies is not simply consistent with the basic principles of the SCM Agreement nor with the mandates of the Doha and Hong Kong Ministerial Declarations.  In fact, adding eight new prohibited subsidies in the prohibition list is a significant departure from the SCM Agreement where only two types of subsidies, based on clear consensus among Members, have been traditionally denounced as prohibited subsidies with stringent penalties.  Korea is not convinced whether the eight enumerated subsidies in the Chair’s Text have secured a similar level of consensus at this point.  We also note that the mandates from the Ministerial Declarations clearly stipulate prohibition as one, not all, of the new disciplines.

6.
Nor are we persuaded that such a drastic departure would somehow help Members achieve the objectives of the Annex or that the administration of the Annex would become any simpler as some Members suggest.  As we mentioned in previous meetings, the “level of ambition” in this negotiation is highly dependent on the “level of consensus.”  We fear that ambition without consensus would lead us nowhere in this new legal framework.  As far as the Chair’s list of prohibited subsidies is concerned, in our view a critical mass of consensus has yet to be formed.

7.
This recognition has prompted Korea to consider dividing Chair’s prohibited subsidies into two categories; those that seem to have garnered sufficient consensus for outright prohibition and those that do not seem to have cleared that threshold yet.  While the former remains in the prohibited subsidies category in Article I of Korea’s textual proposal, the latter is now transferred to Korea’s new Article II as a new concept of actionable subsidies subject to an adverse effect test.  Korea has maintained four types of subsidies (shipbuilding & facilities subsidies, fishing vessel transfer subsidies, access right transfer subsidies, and IUU fishing subsidies) in paragraph 1 of Article I as we believe that they pose more manifest and undeniable harm to fish stocks than the other four through the creation of overcapacity and over-fishing over a long period of time.  Arguably all these remaining four subsidies constitute a long-term platform for fishing activities, thus for lingering overcapacity and over-fishing, as opposed to mere facilitation of fishing activities and rarely serve legitimate governmental purposes other than creation of overcapacity and over-fishing themselves.  In our view, these subsidies should be prohibited ex ante.

8.
Korea also notes that this concept is consistent with the approach taken by the SCM Agreement which tends to divide subsidies into two categories in evaluating the benefit from an alleged subsidy.  Thus subsidies that are conferred on capital assets are regarded as so-called “non-recurring subsidies” the benefit of which is deemed to exist during the period of depreciation for fixed capital assets.
  On the other hand, subsidies conferred on non-capital asset mainly for the purpose of covering business operating cost of a company are regarded as “recurring subsidies” and their benefits are considered to exist only in the year of receipt.  This practice under the SCM Agreement concerning different effects of subsidies should guide the Members in this fisheries subsidy negotiation as well.  In Korea’s view, under this jurisprudence the four subsidies in Article I of Korea’s textual proposal may well be categorized as non-recurring subsidies while the other four as recurring ones.

9.
Paragraph 2 of Article 1 of Korea’s textual proposal includes a provision which is basically the same as the one contained in paragraph 2 of Article I of the Chair’s Text.  We have included the term “manifestly” following the term “unequivocally” to convey the meaning that any claimed overfished condition should be objectively proved by relevant marine scientific data.  In the same spirit, we have also included a footnote that defines the “overfished” condition.  We have also added the term “negatively” in front of the term “affecting” so as to give additional clarity to the meaning of the term recognizing that the term “affecting” has too broad coverage under the WTO jurisprudence.

10.
Korea also take note of the need to discuss introducing more precise rules for fishing activities taking place in particularly vulnerable maritime areas.  For instance, Korea is of the view that fishing activities in high seas are likely to pose a more significant threat to the global fish stocks than those in offshore as they take place outside jurisdictions of any particular Member and as they are usually undertaken on a commercial scale for commercial gains.  We note that this recognition of the nature of such fishing may prompt the Members to consider a norm that applies to all Members without exception.  

2. Restructuring of Actionable Subsidies
(Article II of Korea’s Textual Proposal)

11.
Then, Korea has created a new article, as Article II of its textual proposal, to restructure actionable subsidies.  We believe that this restructuring of the actionable subsidies will be able to strike a balance between competing interests and positions among Members.  This article includes the four subsidies transferred from Article I and existing actionable subsidies of Article IV of the Chair’s Text under the title of “General Discipline on the Use of Subsidies.”  As noted above, the title of Article IV of the Chair’s Text remains the same in the new Article II of Korea’s textual proposal.

12.
First, paragraph 1 of Article II of the Korea’s textual proposal introduces a new actionable subsidy category requiring an adverse effect test.  As noted in the above section, four subsidies have been moved from Article I of the Chair’s Text to this new article; i.e., operating cost subsidies, port infrastructure subsidies, income support, and price support.  In our view, these four subsidies are not amenable to outright prohibition ex ante.  For instance, operating cost subsidies may help maintain fishing activities but they do not necessarily create new fishing capacity from scratch which will remain for an extended period of time.  Port infrastructure subsidies may also help maintain fishing activities but they do not necessarily create new fishing capacity from scratch either.  Furthermore, port infrastructure establishment is usually closely related to regional development plans of Members.  The same is also applicable to income support and price support: they may help maintain fishing activities without necessarily creating new fishing capacity that lingers for a long period of time.  In short, all these subsidies may indeed facilitate fishing activities, but they are distinguishable from the four prohibited subsidies in Article I, which by nature involve overcapacity and thus over-fishing. 

13.
Paragraph 2 of Article II then stipulates the details of the adverse effect test.  Korea underscores that the adverse effect test is a science-based assessment to determine the impact of the alleged subsidies on fish stocks and to evaluate any preventive or mitigating effect of any applicable FMS.  In the paragraph Korea also seeks to clarify that when multiple factors are found to have contributed to the adverse effect, those caused by other factors should not be attributed to the challenged subsidy. 

14.
Paragraph 2 also includes an incentive for Members that have effective FMS in place.  In our view, it is the enhancement of the effectiveness of the FMS, not the blanket prohibition of all subsidy measures, that will help conserve the fish stocks in the long run.  In this spirit, Korea suggests that a reviewing panel favorably consider the existence of an effective FMS in its adverse effect analysis.  In Korea’s view this provision is closely related to Article V of the Chair’s Text (Fisheries Management) laying out various requirements for FMS.  Thus, if a responding Member proves that a viable FMS is in place, a reviewing panel should accord an appropriate evidentiary weight to the circumstances.

15.
In fact, several studies from various international organizations, including the OECD and UNEP, have found the linkage between the FMS and fish stocks to be empirically relevant.  If the fundamental objective of the fisheries subsidies negotiation is to “conserve” fisheries resources as opposed to “penalize” certain non-abiding Members, the focus of the Annex should be shifted from the current listing of prohibited subsidies to the introduction of a system that can foster viable FMS.  In this respect, Korea finds relevant the U.S. textual proposal that clarifies administration of FMS in Article V of the Chair’s Text.

16.
Finally, paragraph 3 of Article II incorporates Article IV of the Chair’s Text.  In Korea’s view, the actionable subsidies under the title of “General Discipline” in Article IV of the Chair’s Text addresses a different situation and serves a different purpose than actionable subsidies subject to the adverse effect test being proposed by paragraph 1 of Article II of the Korea’s textual proposal.  While the general discipline under Article IV of the Chair’s Text addresses the situation where a Member’s specific fishing right or interest under a fisheries agreement is infringed upon by another Member, the actionable subsidy subject to the adverse effect test concerns the situation where a Member’s subsidy programs cause adverse effect to fish stocks without reference to fishing right or interest.  So, in our view, these two actionable subsidies address two different situations.

17.
Having said that, however, both of them also share a commonality as actionable subsidies by requiring additional conditions to be satisfied before being regulated, which differentiates them from the ex ante prohibited subsidies in Article I.  This prompted Korea to collapse these two actionable subsidies in the same article in its textual proposal.  

18.
In the same paragraph, Korea also notes the inclusion of the term “over-fishing” in addition to “overcapacity.”  We tried to reflect the fact that those two terms are used together in the actionable subsidies of Article II of Korea’s textual proposal and that regulating over-fishing is more important than or at least equally important as regulating overcapacity when it comes to conservation of fish stocks.

3. Restructuring of General Exceptions
(Article III of the Korea’s Textual Proposal)

19.
Finally, in Article III, Korea has attempted to restructure Article II of the Chair’s Text to make the general exceptions list more consistent and logical.  Korea notes that, unlike what its title connotes, Article II of the Chair’s Text adopted a narrow and limited exception approach.  Korea is concerned that such an approach may lead to the deprivation of a Member’s authority to carry out some of the key functions of the government based on socio-economic consideration.  At the same time, there are governmental measures that need to be encouraged to achieve the goals of the fisheries subsidies discipline: they are subsidies for (1) the enhancement of the safety of the crews and employees; (2) the adoption of gear for selective fishing techniques; (3) the adoption of other techniques aimed at reducing the environmental impact of marine wild capture fishing; (4) implementation and compliance with fisheries management regimes; and (5) support measures for fishworkers in exchange for their suspension of fishing activities.  

20.
Korea has attempted to accommodate all these instances in the general exceptions category in a systematic fashion so that they are not abused as loopholes for the fisheries subsidies norms while they do not overly constrain the legitimate authority of Members’ governments in formulating and administering various policies to facilitate the achievement of the Annex or to achieve their socio-economic considerations.

21.
Particularly, Korea included in sub-paragraph (4) of paragraph (b) Members’ support measures that are provided to their fishworkers on the condition that they temporarily suspend their fishing activities.  In our view, this “subsidy not to fish” apparently helps Members achieve the objectives of the Annex and should be permitted as such.  We have also clarified that if such support measures are offered in exchange for a temporary suspension, they should be permitted only during the pendency of the suspension.  We note that permanent cessation of fishing activities by fishworkers can be covered by sub-paragraph (2) of paragraph (c) of the article.

22.
In paragraph (c), Korea proposes to introduce a new introductory provision regarding Members’ authority to adopt measures based on legitimate socio-economic consideration.  As a new item under the paragraph, Korea also proposes to include governmental support programmes for impoverished fishing households whose livelihood has been traditionally dependent on the governmental programmes and whose livelihood will be seriously threatened in the absence of such programmes.  In Korea’s view, preserving the fishing activities by impoverished fishing households taking place in a small scale is closely related to the achievement of important socio-economic objectives of Members.  At the same time, we realize that this exception could turn into an unintended loophole or seriously undermine achieving the objective of the Annex unless specific outer parameters are imposed.  As such, we included in items (i) to (iii) requirements to invoke this exception.  More specifically, item (iii) is designed to impose quantitative limitation for a Member to invoke this particular exception.

23.
In sub-paragraph (4), we also included a general exception for a production de-coupled income support of a Member, which is offered to help sustain the livelihood of fisheries households but does not in any way contribute to the increase of the catch or production.  

24.
Sub-paragraph (5) includes exception for natural disaster relief effort which is originally included in the introductory provision of paragraph 1 of Article 1 of the Chair’s Text.  In our view, Members’ natural disaster relief efforts are also closely related to the socio-economic policy consideration and thus should be more properly categorized as one of the grounds for general exceptions rather than an exception to the scope of Article I.

IV. Conclusion

25.
Korea is open to any comments and suggestions of the Members regarding this textual proposal.  Again, the main objective of Korea in submitting this textual proposal is to revive the momentum of this crucial negotiation and to bring Members’ attention to some of the important structural issues of the fisheries subsidies negotiations.

25.
Korea sincerely hopes that its contribution could assist not only the Negotiating Group on Rules but also each Member participating in the negotiations in evaluating various pending issues from new perspectives, exploring new avenues to address these pending issues and agreeing upon  practical and manageable norms on fisheries subsidies.  
***

[Attachment 1: Article Comparison Table]

[Attachment 2: Korea’s Textual Proposal]
ATTACHMENT 1 : ARTICLE Comparison table
	articles in CHAIR’S TEXT
	corresponding articles in KOREA’S TEXTUAL PROPOSAL


	COMMENT



	Article I
	Article I
	Restructured

	N/A
	Article II
	Newly inserted and combined with Article IV of the Chair’s Text

	Article II
	Article III
	Restructured

	Article III
	Article IV
	*

	Article IV
	Article II
	Not changed and moved to Article II of Korea’s textual proposal

	Article V
	Article V
	*

	Article VI
	Article VI
	*

	Article VII
	Article VII
	*

	Article VIII
	Article VIII
	*


* May also entail subsequent or corresponding changes
ATTACHMENT 2

FISHERIES SUBSIDIES

Article I

Prohibition of Certain Fisheries Subsidies
 

I.1
Except as provided for in Articles III and IV, the following subsidies within the meaning of paragraph 1 of Article 1, to the extent they are specific within the meaning of paragraph 2 of Article 1, shall be prohibited:


(a)
Subsidies the benefits of which are conferred on the acquisition, construction, repair, renewal, renovation, modernization, or any other modification of fishing vessels
 or service vessels
, including subsidies to boat building or shipbuilding facilities
 for these purposes.


(b)
Subsidies the benefits of which are conferred on transfer of fishing or service vessels to third countries, including through the creation of joint enterprises with third country partners.


(c)
Subsidies arising from the further transfer, by a payer Member government, of access rights that it has acquired from another Member government to fisheries within the jurisdiction of such other Member.


(d)
Subsidies the benefits of which are conferred on any vessel engaged in illegal, unreported or unregulated fishing.

I.2
In addition to the prohibitions listed in paragraph 1, any subsidy referred to in paragraphs 1 and 2 of Article 1 the benefits of which are conferred on any fishing vessel or fishing activity
 negatively affecting fish stocks
 that are in an unequivocally and manifestly overfished condition
 shall be prohibited.

Article II

General Discipline on the Use of Subsidies 
II.1
Except as provided for in Articles III and IV, no Member shall provide following subsidies within the meaning of paragraph 1 of Article 1, to the extent they are specific within the meaning of paragraph 2 of Article 1, that cause adverse effects to fish stocks through overcapacity
 and over-fishing
:


(a)
Subsidies the benefits of which are conferred on operating costs of fishing or service vessels (including licence fees or similar charges, fuel, ice, bait, personnel, social charges, insurance, gear, and at-sea support); or of landing, handling or in- or near-port processing activities for products of marine wild capture fishing; or subsidies to cover operating losses of such vessels or activities.


(b)
Subsidies in respect of, or in the form of, port infrastructure or other physical port facilities exclusively or predominantly for activities related to marine wild capture fishing (for example, fish landing facilities, fish storage facilities, and in- or near-port fish processing facilities), provided that the main beneficiary of the infrastructure or facilities is not the general public of a Member.


(c)
Income support for natural or legal persons engaged in marine wild capture fishing.

(d) 
Price support for products of marine wild capture fishing

II.2
An enquiry to determine the existence of overcapacity and over-fishing caused by the subsidies in paragraph 1 shall be based on objective examination of all relevant facts including marine scientific evidence. The enquiry shall be conducted through a science-based assessment to determine impact of the subsidies on fish stocks and/or any preventive or mitigating effect of an applicable fisheries management system.

(a) When multiple factors are determined to have caused the alleged overcapacity and over-fishing, those caused by other factors must not be attributed to the challenged subsidy.

(b) The examination of possible impact of the subsidies on fish stocks shall include all relevant factors and indices having a bearing on the state of the fish stocks or fishing activities in question, including increase of the catch by the alleged recipients, increase of the individuals or entities engaged in fishing activities, increase of the sales volume and profits of the fish stocks, actual or potential decline in the fish stocks, and the amount of the subsidy in both absolute and relative terms.  This list is not exhaustive, nor can one or several of these factors be decisive.

(c) The existence of overcapacity and over-fishing shall be determined taking into account available pertinent information from various sources including Members concerned and relevant international organizations.  Such information shall include the status of the subsidizing Member's implementation of internationally-recognized best practices for fisheries management and conservation as reflected in the relevant provisions of international instruments aimed at the sustainable use and conservation of marine species, such as, inter alia, the Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks ("Fish Stocks Agreement"), the Code of Conduct on Responsible Fisheries of the Food and Agriculture Organization ("Code of Conduct"), the Agreement to Promote Compliance with International Conservation and Management Measures by Fishing Vessels on the High Seas ("Compliance Agreement"), and technical guidelines and plans of action (including criteria and precautionary reference points) for the implementation of these instruments, or other related or successor instruments.

(d) Bearing in mind that an effective fisheries management system satisfying the conditions set out in Article V may mitigate or disprove the alleged adverse effect, the panel reviewing a dispute under this Article shall duly take into consideration the existence, effectiveness and reliability of the fisheries management system established and maintained by a responding Member.  The responding Member shall bear the burden of proof regarding the existence, effectiveness and reliability of the fisheries management system.

II.3
No Member shall cause, through the use of any subsidy referred to in paragraphs 1 and 2 of Article 1, depletion of or harm to, or creation of overcapacity and over-fishing in respect of, (a) straddling or highly migratory fish stocks whose range extends into the EEZ of another Member; or (b) stocks in which another Member has identifiable fishing interests, including through user-specific quota allocations to individuals and groups under limited access privileges and other exclusive quota programmes.  The existence of such situations shall be determined taking into account available pertinent information, including from other relevant international organizations.  Such information shall include the status of the subsidizing Member's implementation of internationally-recognized best practices for fisheries management and conservation as reflected in the relevant provisions of international instruments aimed at the sustainable use and conservation of marine species, such as, inter alia, the Fish Stocks Agreement, the Code of Conduct, the Compliance Agreement, and technical guidelines and plans of action (including criteria and precautionary reference points) for the implementation of these instruments, or other related or successor instruments.

Article III

General Exceptions
Notwithstanding the provisions of Articles I and II, and subject to the provision of Article V, following subsidies shall be permitted:


(a)
Subsidies exclusively for improving fishing or service vessel and crew safety, provided that:

(1) such subsidies do not involve new vessel construction or vessel acquisition;

(2) such subsidies do not give rise to any increase in marine wild capture fishing capacity
 of any fishing or service vessel, on the basis of gross tonnage, volume of fish hold, engine power, or on any other basis, and do not have the effect of maintaining in operation any such vessel that otherwise would be withdrawn;  and 

(3) the improvements are undertaken to comply with safety standards. 

       (b) 
Subsidies exclusively for facilitating the achievement of the objectives of this Annex by supporting: 

(1) the adoption of gear for selective fishing techniques
;

(2) the adoption of other techniques aimed at reducing the environmental impact of marine wild capture fishing; 

(3) the adoption of measures to ensure compliance with fisheries management regimes aimed at sustainable use and conservation (e.g., installing devices for Vessel Monitoring Systems, adopting electronic catch reports, or deploying observers); or

(4) the adoption of measures to sustain the livelihood of fishworkers on the condition that they suspend the fishing activity if the duration of the measures is confined to the period of actual suspension;

provided that the subsidies do not give rise to any increase in the marine wild capture fishing capacity of any fishing or service vessel, on the basis of gross tonnage, volume of fish hold, engine power, or on any other basis, and do not have the effect of maintaining in operation any such vessel that otherwise would be withdrawn


(c)
Subsidies exclusively for operating and administering governmental programmes which aim to achieve Members’ legitimate socio-economic policy objectives by supporting: 

(1) re-education, retraining or redeployment of fishworkers
 into occupations unrelated to marine wild capture fishing or directly associated activities; 

(2) early retirement or permanent cessation of employment of fishworkers as a result of government policies to reduce marine wild capture fishing capacity or effort; 

(3) maintenance of livelihood of impoverished fishworkers whose economic sustenance will be threatened in the absence of governmental programs, provided that:

(i)     the fishing activities take place on an inshore basis or within the EEZ of the Member providing the subsidies or within the EEZ of an adjacent Member who has provided access rights to fishworkers of the former Member regarding the fishery in question; 

(ii) the fishing activities cover most of the household living expenses of fishworkers and constitute a predominant source of income for such household; and

(iii) the amount of the annual total catch of a Member claimed to fall under this sub-paragraph does not exceed [X]% of the annual total catch of the Member arising from the whole fishing activity in the base year.

(4) decoupled income support schemes for fishworkers and fishing communities provided that they are not related to catch or production increase, or productivity enhancement, and are introduced only to achieve social welfare objectives; or

(5) the relief of a particular natural disaster, provided that they are directly related to the effects of that disaster, are limited to the affected geographic area, are time-limited, and in the case of reconstruction subsidies, only restore the affected area, the affected fishery, and/or the affected fleet to its pre-disaster state, up to a sustainable level of fishing capacity as established through a science-based assessment of the post-disaster status of the fishery.  


(d)
Subsidies exclusively for vessel decommissioning or capacity reduction programmes, provided that:

(1) the vessels subject to such programmes are scrapped or otherwise permanently and effectively prevented from being used for fishing anywhere in the world;

(2) the fish harvesting rights associated with such vessels, whether they are permits, licences, fish quotas or any other form of harvesting rights, are permanently revoked and may not be reassigned;

(3) the owners of such vessels, and the holders of such fish harvesting rights, are required to relinquish any claim associated with such vessels and harvesting rights that could qualify such owners and holders for any present or future harvesting rights in such fisheries; and

(4) the fisheries management system in place includes management control measures and enforcement mechanisms designed to prevent overfishing in the targeted fishery.  Such fishery-specific measures may include limited entry systems, catch quotas, limits on fishing effort or allocation of exclusive quotas to vessels, individuals and/or groups, such as individual transferable quotas.


(e)
User-specific allocations from Members’ governments to individuals and groups under limited access privileges
 and other exclusive quota programmes.

[Note: Korea’s Textual Proposal submitted with this contribution only addresses Articles I, II, and IV of the Chair’s Text and does not change Articles III, V, VI, VII, or VIII of the Chair’s Text.]

附件2 韓國所提有關燃油價格與稅賦的三項Room document
Time Spent for Recent Subsidy Disputes
1. Domestic Subsidy Disputes

	No.
	Case
	Consultation Request to
Panel Decision
	Consultation Request to
AB Decision

	
	
	Date of Consultation Request
	Date of
Panel Report Circulation
	Date of Consultation Request
	Date of
AB Report Circulation

	1
	Mexico –
Definitive Countervailing Measures on Olive Oil from the European Communities
(DS341)
	Mar. 31, 2006
	Sept. 4, 2008
	N/A

	
	
	889D
	

	2
	Japan –
Countervailing Duties on Dynamic Random Access Memories from Korea
(DS336)
	Mar. 14, 2006
	Jul. 13, 2007
	Mar. 14, 2006
	Nov. 28, 2007

	
	
	487D
	625D

	3
	European Communities - Countervailing Measures on Dynamic Random Access Memory Chips from Korea
(DS299)
	Jul. 25, 2003
	Jun. 17, 2005
	N/A

	
	
	694D
	

	4
	United States –
Countervailing Duty Investigation on Dynamic Random Access Memory Semiconductors (DRAMS) from Korea
(DS296)
	Jun. 30, 2003
	Feb. 21, 2005
	Jun. 30, 2003
	Jun. 27, 2005

	
	
	603D
	729D

	5
	United States –
Final Countervailing Duty Determination With Respect To Certain Softwood Lumber From Canada
(DS257)
	May 3, 2002
	Aug. 29, 2003
	May 3, 2002
	Jan. 19, 2004

	
	
	484D
	627D

	Time Spent on Average
	631Days
	660Days


2. Prohibited Subsidy Disputes
	No.
	Case
	Consultation Request to
Panel Decision
	Consultation Request to
AB Decision

	
	
	Date of Consultation Request
	Date of
Panel Report Circulation
	Date of Consultation Request
	Date of
AB Report Circulation

	1
	Korea – 

Measures Affecting Trade in Commercial Vessels
(DS273)*
	Oct. 21, 2002
	Mar. 7, 2005
	N/A

	
	
	869D
	

	2
	Canada – 

Export Credits and Loan Guarantees for Regional Aircraft
(DS222)
	Jan. 22, 2001
	Jan. 28, 2002
	N/A

	
	
	372D
	

	3
	United States – 

Tax Treatment For “Foreign Sales Corporations”

(DS108)
	Nov. 18, 1997
	Oct. 8, 1999
	Nov. 18, 1997
	Feb. 24, 2000

	
	
	690D
	829D

	4
	Canada – 

Measures Affecting the Export of Civilian Aircraft
(DS70)
	Mar .10, 1997
	Apr. 14, 1999
	Mar. 10, 1997
	Aug. 2, 1999

	
	
	766D
	876D

	5
	Brazil – 

Export Financing Programme for Aircraft
(DS46)
	Jun. 18, 1996
	Apr. 14, 1999
	Jun. 18, 1996
	Aug. 2, 1999

	
	
	1031D
	1141D

	6
	Australia – 

Subsidies Provided to Producers and Exporters of Automotive Leather
(DS126) 
	May 4, 1998
	May 25, 1999
	N/A

	
	
	387D
	

	Time Spent on Average
	686Days
	948Days


	Key
*Indicates case both domestic subsidy and prohibited subsidy are examined.  
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圖2 OECD國家柴油價格與稅賦狀況
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附件3 我國針對韓國提案所提發言要點
Talking Points by the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu at Plurilateral Meeting on Korea’s Communication of Fisheries Subsidies Negotiations

Thursday 9 December, 2010

General

Thank you, Mr. Chairman,

I would like to say, at the outset, that my delegation appreciates the efforts and contributions of Korea in its Communication, TN/RL/GEN/168.  We find this Paper to be constructive and of value to our discussions, particularly at this critical juncture when Members have agreed to negotiate a revised text in the first quarter of next year.

Mr. Chairman, we strongly hold the view that both the Doha and the Hong Kong Declaration mandates should be fully respected.  With this in mind, we believe that Members need to focus their discussions on fisheries subsidies that would contribute to over-capacity and over-fishing.  Only the subsidies with these particular negative consequences should be prohibited.  In addition, by adopting a proper management system, certain negative impacts could actually be avoided.  My delegation therefore wishes to reiterate its support for Korea’s proposal in general, because its concepts and objectives are very much in line with our own fundamental beliefs. 

Mr. Chairman, my delegation appreciate Korea’s efforts for collecting those data as in indicated in the room document, to clarify the structure of fuel price and tax. As far as my delegation’s concerned, this is an important contribution to our debate on some fundamental issues on fuel subsidies. We generally holds the view that each member has its own fuel policies which make its tax rate of fuel are different from other members. Under this consideration, the tax and government financial transfer on fuel does need more attention. We stand ready to actively participate in the future discussions on this significant issue.  
Before going to the details of Article I in this Paper, Mr. Chairman, there are some observations that my delegation wishes to share with you and fellow Members.

Mr. Chairman, we understand that the plenary meeting this Friday is aimed at debriefing the whole of the Membership on all three of the plurilateral consultations that you will be holding on Fisheries Subsidies this week.  Therefore, we might not have another opportunity before our intensive negotiations starting the week of January 10th, 2011, to share with you some of our perspective on the work ahead of us.  In this regard, there are two important points we wish to draw your attention to.  
Firstly, regarding the process, we support the continuation of the plurilateral consultations on several crucial issues under your Chairmanship.  Nevertheless, in the interests of transparency and full participation, all Members should be debriefed in detail on each of the plurilateral consultations immediately after they have taken place.  Furthermore, the configuration of those further consultations should be reconsidered, with a view to including those Members that have most strongly demonstrated their interest and made most contributions on the respective issues. 

Secondly, as for the future revised text, my delegation is of the view that this should be prepared by the Chair, using a “bottom-up” and ”substance-driven” approach.  At the same time, the concerns of developing Members should be dealt with properly and conclusively this time around, avoiding any “blank cheque” conditions as my delegation has pointed out on many occation.
Now, Mr. Chairman, turning to the Article I on prohibition of certain fisheries subsidies, Regarding the scope of prohibition, my delegation wishes to reiterate that both the Doha and the Hong Kong Declaration mandates should be fully respected.  With this in mind, we need to focus our discussions on fisheries subsidies that would contribute to over-capacity and over-fishing.  

Recognizing that some types of subsidy will not lead to over-fishing and overcapacity, or at least not if there is a proper management system in place, we could therefore go along with Korea’s suggestions for Article I.

Thank you, Mr. Chairman.
Article II: General Discipline on the Use of Subsidies

Thank you, Mr. Chairman,

With regard to Article II, there are four comments I wish to make, as follows:

1. Regarding Article II.1(a), we are of the view that “fishing or service vessels” in the first and second lines should be specified.  Therefore, my delegation would suggest adding to “fishing or service vessels”   the four words “owned by legal persons”.  From our point of view, we believe that payments for natural persons, such as social charges and insurance, should be considered as being a social welfare net for fishermen and therefore be subject to the category of General Exception.  Therefore, this modification would be necessary.  And then, the language within the brackets, social charges and insurance, should be deleted as a result of this modification.

2. As for Article II.1(b), we would like to reiterate that port infrastructure and related facilities are general infrastructure within the meaning of Article I.1 of the ASCM, and should therefore be outside the scope of the new disciplines on Fisheries Subsidies.  Furthermore, the special fishing ports could come under the disciplines of the ASCM.  With this in mind, we are convinced that the Article II.1(b) should be deleted altogether.

3. Concerning Article II.1(c), my delegation is of the firm view that the income support to fishermen or natural persons should be considered as a social welfare net and therefore be categorized as a General Exception.  Thus, Article II.1(c) should regulate only those income support programmes granted for legal persons engaged in marine wild capture fishing.

4. As for Article II.2(c) and Article II.3, we fully concur with the view of many Members that the WTO should strengthen its cooperation with international organizations and RFMOs.  The only suggestion from our views is that the draft language “relevant international organizations”, that appears in the third line of Article II.2(c) and the seventh line of Article II.3 should be amended to “relevant international or regional organizations” .  In the same way, the language “conservation and management measures adopted by related RFMOs” should be introduced into those two paragraphs.

Thank you, Mr. Chairman.
附件4 全體透明化會議紀錄
Friday, 10 December 2010

NEGOTIATING GROUP ON RULES:

FISHERIES SUBSIDIES

TRANSPARENCY SESSION

FRIDAY, 10 DECEMBER 2010, 17:00


Good afternoon, and welcome to this open-ended informal meeting of the Negotiating Group on Rules.  As you all know, over the past several days I have been conducting plurilateral consultations of the Group on issues relating to fisheries subsidies.  The consultation sessions, each of which was attended by around 16 delegations, considered in detail three proposals from delegations which have previously been considered in plenary sessions.  


As has now become a well-established practice in this Group, I have called this transparency session to provide the Members as a whole with an  account of the plurilateral consultations as I see them.  I should however emphasize that these transparency statements, while detailed and highly substantive, do not purport to represent comprehensive minutes, but rather seek to give a synthesized overview of the issues identified and the range of views expressed.  That said, if you want to draw the Group's attention to any element that you believe has been overlooked, please feel free to put up your flag at the end of my statement and supplement it.  Such additional reporting by delegations will improve the level of transparency we achieve.  


Turning to the substance, the proposal that we considered in the first plurilateral session was that from Korea, in document TN/RL/GEN/168, entitled "Fisheries Subsidies – Articles I, II and IV".  The Korean delegation explained that in its view its proposal represented a better basis on which to work toward convergence than the 2007 Chair text.  Korea considered that its proposal better reflects the structure and approach of the SCM Agreement, and will meet the objective of fostering conservation of fish stocks, including through effective fisheries management.  


The Korean delegation circulated two room documents, one containing OECD data on fuel prices and taxes, and the other comparing the time spent on WTO dispute settlement in prohibited versus actionable subsidies disputes.  Korea stated that the OECD data show that the significant differences in countries' fuel prices are attributable to the differences in their levels of fuel tax.  The implication, according to Korea, is that Members with low fuel taxes would benefit commercially from a prohibition of fuel subsidies without proper additional measures, while those with high fuel taxes would be penalized.  In Korea's view such an outcome is undesirable.  


Concerning the time spent on disputes, Korea indicated that the comparison it had prepared showed that there is little difference in practice between the time spent on disputes involving prohibited versus actionable subsidies.  It stated that it had prepared the document in response to previous comments that its proposal, by shifting certain subsidies from prohibited to actionable status, would prolong the amount of time spent on dispute settlement.  


A number of comments were raised in relation to Articles I and II of the proposal taken together, given that the proposal would move certain items from the prohibited category in the Chair text to a new Article II on general disciplines, where the listed subsidies would be subject to discipline only if they caused specified adverse effects.  Some delegations supported the direction of this proposal as in their view the prohibition proposed in the Chair text is too expansive, and should be reduced.  Others, however, while supporting the prohibition of the subsidies retained in Article I of the proposal, disagreed with the recategorization of the others, as in their view this would substantially weaken the overall ambition level of the discipline.  In this context, a number of delegations disagreed with Korea's shift in focus away from disciplining subsidies, and toward fisheries management.  


A number of delegations expressed strong concern about the absence of special and differential treatment provisions in the proposed text.  They considered that without such provisions the text was incomplete and thus difficult to understand and discuss.  In this respect, they preferred the Chair text.


Korea's reference to a possible horizontally-applicable ban on subsidies to high seas fishing also was the subject of discussion.  One point raised was that because most fish stocks are located in coastal areas, and although there are clear problems of overcapacity and overfishing on the high seas, eliminating subsidies to high seas fishing, while important, would not be sufficient to fulfil the negotiating mandate.  Another point of view was that a strong prohibition on subsidies to high seas fishing should be at the core of the new disciplines, given the lack of national jurisdiction over the high seas.  A further point of view on this issue, however, was that at least developing Members should be able to subsidize high seas fishing as if they could not, they would never be able to operate in those waters.

Concerning the specifics of Article I, a number of questions were raised with respect to Korea's proposed rewording of Article I.2, in particular Korea's use of the terms "manifestly and unequivocally overfished", which appeared to be ambiguous, and to pose a standard that would be difficult to meet.  Clarification was sought for some of the terminology in footnote 9, including "sufficient" scientific evidence, and for the rationale for relying on characterizations of the status of stocks by regional fisheries management organizations or CITES.  

A number of concerns and questions were tabled in respect of the distinction in Korea's proposal between recurring and non-recurring subsidies, which for many appears to be an artificial and irrelevant distinction in the context of fisheries subsidies disciplines.  The point was made in this context that a smaller recurring subsidy that reduces fishing costs year after year could be as harmful as a larger one-time subsidy.


Concerning fisheries port infrastructure, which in Korea's proposal is covered by the general discipline, not the prohibition, some delegations considered that subsidies for fisheries-specific infrastructure should be prohibited while others considered that it should be outside the scope of the discipline altogether, as the disciplines would affect Members differently solely on the basis of whether their fishing ports were multi-purpose or single-purpose.  Others considered that at least for developing Members infrastructure subsidies should be carved out of the disciplines.  


Concerning income support, which in Korea's proposal is under the general discipline, not the prohibition, questions were raised about how and where to distinguish between income support that would be subject to disciplines and other types of support, such as support to fish workers for retiring from the fishing sector as well decoupled income support.  Some delegations considered that income support of concern as contributing to overcapacity or overfishing should be clearly delimited and prohibited.  Others expressed concern over what they saw as an attempt to ban under WTO rules legitimate social welfare payments to fishers, which in their view rather should be the subject of a general exception.  

Concerning the proposed outright prohibition of subsidies from the onward transfer of access rights, the concern was raised that such a prohibition could cut off the government-to-government access payments for such rights, upon which many island nations depend.  In this regard it was noted that many distant water fishing agreements contain strong management conditions and often involve an amount of development assistance, contributing to the difficulty of determining a market benchmark for the existence of a subsidy.  It was suggested that perhaps this sort of subsidy might be better treated in an actionable category.  


Concerning  Article II, on the general discipline on the use of subsidies, 

a number of delegations considered that this provision overly relied on fisheries management as a defence against claims that subsidies had caused adverse effects to a fishery.  In particular, the question was raised whether the mere existence of a fisheries management system would be sufficient to overcome a claim.  

Concerning Article II.1, one delegation questioned whether the intent in the chapeau was that to bring an adverse effects claim it would be necessary to show that a particular subsidy program caused both creation of overcapacity and over-fishing. It noted its contrasting view that an adverse effect could be caused either through overcapacity or overfishing.  

On Article II.1(a) one delegation suggested restricting the application of this provision to "legal persons", as distinguished from "natural persons" as a means of identifying social safety net payments that should be covered under the general exceptions.  

A number of delegations expressed concern over the proposed text of Article II.2, in particular its reference to "multiple factors", which was seen as possibly creating a major loophole.  It was noted in this context that if the existence of multiple factors were taken into account in determining alleged overcapacity and over-fishing, this might allow members to continue providing subsidies in a situation where a fish stock was affected, such that fishers would be encouraged to continue fishing.  Others considered that this problem would not arise given that there would be measures in place to mitigate the effect of a subsidy on fisheries stocks.


A number of points were raised for clarification regarding the proposal seeming to create a dual "amber box", under the first of which anyone could bring a challenge in respect of the listed subsidies, while under the second only a Member with a specific interest could bring a challenge.  Another concern was whether in effect the proposal was creating a "green box" by excluding from coverage of the general discipline the measures covered by the general exceptions, and any S&D flexibilities.  

The delegation of Korea responded that its proposal was not intended to separate subsidies disciplines from management, both of which were important and interlinked.  It indicated that moving some of the subsidies to an actionable category provided an analytical tool to assess the relationship between disciplining subsidies on the one hand and administering the resource through fisheries management on the other. Concerning the recurring/non-recurring distinction, the idea was to borrow concepts from WTO jurisprudence about the concept of benefit.  Concerning Article I.2, the key part of the proposal was footnote 9 which attempted to provide predictability, in advance of the granting of a subsidy, as to where doing so would be problematic.  On the question of whether for Korea overcapacity and overfishing both would be required, Korea confirmed that this was it intention, which it indicated came from the wording of the Hong Kong mandate.  Korea indicated that its proposal was not final and that it was open to revise it to ensure that it was effective and did not create loopholes. 

Due to time constraints, the final article of Korea's proposal was not reached.  It will need to be reverted to in the future.  

The second plurilateral session was to revert to the proposal from Brazil, China, India and Mexico, entitled "Fisheries Subsidies:  Special and Differential Treatment" contained in document TN/RL/GEN/163, in particular its Articles IV and V.  Due to time constraints during the plurilateral session in October where the proposal was discussed, these two articles were not reached.


On Article IV of the proposal, concerning the general discipline on the use of subsidies, the sponsors in their introductory comments emphasized the interlinkages of this Article with Articles V and III, the other two provisions addressed in the proposal, and noted the goal of effectively disciplining all subsidies, horizontal and specific.  The proponents indicated that via Article IV they were trying to address subsidies that were not prohibited, but nevertheless caused what they refer to as "fisheries adverse effects", identified in the proposal as including subsidizing capacity to a level beyond that necessary to harvest a sustainable allowable catch, and also a number of situations where such adverse effects would be deemed to exist.  Proponents indicated in this context that RFMOs have a role to play in the disciplines.  


A number of issues and questions were raised regarding this provision.  One general question raised was the link with Article I, and thus the actual impact of the provision, particularly to developed Members for which the main discipline proposed by the proponents was the broad prohibition outlined in the Chair text.  Another general question was which Members would have standing to advance a claim of fisheries adverse effects, and on what legal basis.  In this regard, a number of questions were raised over why the proponents had deleted the language in the Chair text about straddling or highly migratory fish stocks in a Member's EEZ, or stocks in which a Member has identifiable fishing interests.  The proponents indicated that they consider it unnecessary for a Member to have either a fishing or a trade interest in a particular fish stock in order to raise a claim.  A number of delegations considered that defining standing so broadly would be undesirable, and that the complaining Member should have an identifiable interest in the stock, among other things because a Member without a concrete interest would be very unlikely to have or to conduct an assessment of the stock in question.  On the other side the view was expressed that standing under Article 5 of the SCM Agreement is relatively broad in that a Member could bring a claim in respect of a product that is related to but not the same as the subsidized product, and that standing for fisheries adverse effects should be similarly broad.  


Concerning Article IV.1, questions raised included why the phrase "referred to in paragraphs 1 and 2 of Article 1" appear in brackets, and whether the phrase "identifiable wild marine fish stocks" referred only to stocks covered by a regional fisheries management organization or to other stocks as well, and if the latter, how these would be identified.  


In respect of Article IV.2, a number of delegations supported the principle, in determining the existence of fisheries adverse effects, of including a precautionary level of capacity in relation to the status of the stock.  Some questions were raised about the particular concepts referred to, including using in the adverse effects context the concept of "sustainable allowable catch" (which is defined in the proposal as being lower than catch at the level of maximum sustainable yield), while the concept of maximum sustainable yield is one of the conditions in Article III of the proposal for subsidization by developing Members.  The question was raised as to how the potential for further non-subsidized expansion as referred in the proposal could be measured, and in this context the view was expressed that because the majority of the world's fish stocks already are fully exploited or over exploited, there is little if any room for non-subsidized expansion of fishing effort.  


The question also was raised whether the situation referred to in Article IV.2 as giving rise to fishery adverse effects was exhaustive or illustrative (i.e., whether only the creation of subsidized overcapacity but not subsidized overfishing would constitute a fishery adverse effect).  Questions also were raised concerning various terminology in this Article, including the phrases "resulted in more than moderate exploitation", "relevant pertinent information" and "where they exist", as well as how fishing capacity as referred to in footnote 4 would relate to catch quota levels, with the concern being raised over the potential for loopholes if terminology were insufficiently precise.  


Regarding Article IV.3, on certain situations that would be deemed to constitute fisheries adverse effects, one delegation expressed concern that this provision would strengthen the link between special and differential treatment and fisheries management, which would increase the burden on developing Members.  A number of other delegations queried why the situations listed in this provision were not prohibited, rather than constituting adverse effects.  In this regard concerning Article IV.3(a) of the proposal, the question was raised why, if compliance with Article V fisheries management provisions is a condition for taking advantage of general exceptions or S&D treatment exceptions, the failure to have fisheries management when invoking those exceptions would not mean that the subsidies in question were prohibited.  In this regard, the question also was raised as to the relationship of this provision with Article III.5 of the proposal, which appears to provide flexibility to developing Members in respect of implementing fisheries management.  Also regarding Article IV.3(a), the concern was expressed that a substantial loophole could be opened because Article III.1 of the proposal, which would not be subject to the deeming provision in Article IV.3(a), contains no geographic limitations.  Concerning Articles IV.3(b) and (c), the question was raised why the situations referred to, both of which involve the provision of subsidies in respect of stocks that are declared to be overexploited, depleted or recovering, would not already be prohibited by Article I.2 as envisaged in the Chair text; in other words, whether these provisions were intended to replace or to be in addition to Article I.2.  


Some delegations also questioned the references to regional fisheries management organizations in Article IV.3.  Points raised in this context were how fish stocks not covered by an RFMO would be addressed under this Article, whether the references to RFMOs implied that subsidies to high seas fishing would not be prohibited and in that case what to do about areas where there are no RFMOs and/or where RFMOs are ineffective.  Another question was whether the RFMO declarations of overexploitation, depletion or recovery of a given stock, referred to in Article IV.3, would be made by the scientific or political body of an RFMO.  


The sponsors responded that Article IV seeks to address overcapacity and overfishing, in particular as per Article IV.2 the situation where subsidization leads to overcapacity which in turn leads to overfishing.  Concerning the precautionary approach, the idea was to ensure that subsidizing up to the maximum sustainable yield would leave no room for non-subsidized growth, so the threshold was set below that level.  Regarding the role assigned to RFMOs, the proponents indicated that some institution with jurisdiction over a given fishery would be needed, and that RFMOs are what exist.  That said, they indicated that the goal of this part of the proposal is to use the best scientific evidence available, and there might be alternative sources of information.  


A number of delegations indicated that they would welcome a general, topical discussion of the general discipline or fisheries adverse effects, which would take into account all of the proposals that have been made on this subject. 


Concerning Article V, the proponents explained that due to the diversity of fisheries and the complexity of fisheries management, the fisheries management provisions should not be overly prescriptive.  Rather they should lay down the broad principles, and contain some illustrative elements.  In this regard, they emphasized the importance and necessity of science-based stock assessments, but questioned the feasibility of conducting assessments of all species, and assigning species-specific quotas, particularly in tropical waters.   


A number of delegations expressed support for the basic approach taken in the proposal, of trying to incorporate the international recognized criteria for sound fisheries management by way of basic elements, without being too detailed.  In this regard, the requirement of science-based stock assessment contained in the proposal was strongly supported.  Some question were raised over some of the terminology, including whether the "catch-based" management measures would be based on the scientific assessments, and whether "capacity management" was intended to refer to limited entry or licensing measures.  Other questions went to which elements in the proposal were intended to be the hard obligations and which were intended to be illustrative, and whether the proposal would ensure that the fish and boats were counted, that catch was set at a sustainable level, and that enforcement would be stock specific.  The suggestion also was made to consider a progressive approach whereby the level of management requirements would be lower for subsidies to small-scale, artisanal fisheries of developing countries, and stricter for industrial fisheries.  


One view expressed was that while the proposal (and the Chair text on which it builds) creates incentives for developing Members to improve their fisheries management it does not do the same for developed Members, given the narrow scope of the proposed general exceptions which are subject to fisheries management conditionalities.  Some delegations emphasized that fisheries management provisions are a vital component of any new disciplines, and stressed the crisis in world fish stocks as creating a collective responsibility in this regard.  Others pointed out that while fisheries management is important, it is not in all cases effective in preventing overexploitation, and that the focus of the negotiation must remain on disciplining subsidies, not on management as such.   


A number of delegations welcomed the proposal's deletion of references to peer review at the FAO.  Others, however, questioned how the WTO subsidies Committee could adequately review fisheries management information.  


The proponents indicated that one of their objectives was to try to improve management of high seas fisheries, because they would require developing countries providing subsidies for such fisheries to implement corresponding management measures, including by reinforcing RFMOs, although RFMOs were not the full solution given their structural and functional problems.  Concerning the WTO Subsidies Committee, the proponents indicated that this was the institution that exists and that experts would need to be brought in as needed.  If the FAO were given a role, there would need to be detailed and complicated discussions with them, as to their mandate and role, and their communication and cooperation with the WTO, and the question would arise what to do about non-FAO members.  In addition, the proponents indicated as a major concern that the requirement of prior peer review at the FAO would create such a high hurdle as to render the S&D provisions inaccessible in practice.  Concerning the idea of a graduated approach to fisheries management, the proponents were open to discussing this, but it would be complex, and would need to be an integrated rather than a multi-tiered approach.  Concerning the reference in Article III.5 to developing Members' needs and resources and constraints in complying with inter alia the fisheries management provisions, the proponents explained that this was to provide for the possibility of measures to assist Members that may not currently have a fisheries management system, such as with technical assistance and/or transition periods.  


There was a broadly-supported suggestion that the question of fisheries management be the subject of a future dedicated plurilateral session, where all of the proposals on this subject could be considered together.  


The third plurilateral session was devoted to a discussion of Australia's proposal in document TN/RL/GEN/167, entitled "Fisheries Subsidies – Articles I, II, V and VI ".  Australia indicated that one of the aims of the proposal was to introduce certain technical changes to the Chair text that in its view improved the clarity of that text.  Australia also indicated that it proposed a new category of prohibited subsidies and also sought to separate capacity reduction programmes with no vessel scrapping requirement from vessel decommissioning programmes.   


As a general comment, some delegations considered that the proposal went in the wrong direction, as what was needed at this juncture were centrist proposals.  Others expressed support for the ambition level of the proposal.  


Concerning Article I.1, Australia explained that its intention in deleting the phrase in the Chair text "the benefits of which are conferred on" was to ensure that the scope of the prohibition was not inadvertently narrowed, given that benefit is only one element of a subsidy.  In item (e) of the provision, Australia sought to clarify what would be covered as prohibited income support and what would be covered by general exceptions.  In terms of its new proposed prohibition, Australia indicated that it was trying to mirror the international consensus against destructive fishing practices by prohibiting subsidies to such practices.  


Concerning the deletion of the language in Article I.1, a number of delegations expressed concern that the effect of the deletion would be the opposite of what Australia identified as the intent, namely that the change would narrow the scope of the prohibition.  One particular concern was what the implications of this deletion would be for item I.(g) on IUU fishing.  Others however welcomed the change, which they saw as a clarification.   


Concerning the proposed prohibition of subsidies for certain destructive fishing practices, while a number of delegations expressed concern over such practices, a range of questions was raised on the proposal, including over the necessity of such a provision in general, over what they considered to be ambiguous language, over the operability of the provision, and over the appropriateness of the WTO as a forum for such a provision.  Another query was whether such a new prohibition would apply only to specific subsidies.  A further point was whether this was a question for fisheries management rather than subsidies disciplines.  A number of delegations sought clarifications on particular terminology, including "vulnerable marine ecosystems" and "large scale drift-net fishing", and whether other practices and/or other areas would be covered as well.  A concern also was raised over the possible legal uncertainty with regard to the linkage between the mandatory nature of the proposed text on a new category of subsidies and the voluntary nature of international instruments to which it refers.

Concerning income support, a number of delegations expressed support for clarifying the distinction between income support in Article I and social programmes that would be exempted under general exceptions.  A number of delegations indicated that more work was needed on definitions and terminology.  Clarification was sought over the term "latent fishing effort" and whether it would include social welfare benefits for fishers during closed seasons.  

A further question raised was whether Australia's new category would cover any aquaculture activities that use captured juvenile fish as the input.  


The delegation of Australia indicated that it sought with its new category to pick up language from UNGA resolutions condemning certain practices.  Regarding the language "the benefits of which are conferred on" Australia stated that it was seeking to ensure coverage of direct and indirect subsidiation.  On income support, Australia's intention was not to capture broad social security programmes.  On latent effort, further discussion was needed.  Australia also indicated that it did not intend to cover aquaculture with its new category. 

Concerning Article II, Australia proposes modifying Article II.(d) of the Chair text by separating vessel decommissioning programmes from other potential kinds of capacity reduction programmes that do not involve the scrapping of vessels.  Australia identified the creation of marine park areas as an example of such a programme.  Australia also noted, however, that if a capacity reduction programme involved the revocation of certain fishing licenses from a vessel operating under multiple licences, or if otherwise vessel scrapping was not a requirement under a programme, effective mechanisms would be needed to ensure an overall reduction in catch.  


A range of views was expressed over the necessity for such a provision.  One view was that the number of conditions associated with both paragraphs (d) and (e) in the proposal is so large that effectively such subsidies would be prohibited, rather than allowed as is the purpose of a general exception.  One suggestion was to soften the reference in footnote 10 to "permanent retirement" of fish harvesting rights.  The opposite view also was expressed, namely that the conditions in the Chair text and the proposal do not go far enough in closing loopholes.  One point in this regard was how to prevent a vessel owner receiving a subsidy to retire capacity from using that money to re-enter the fishery.  The cost of enforcement where vessels were not required to be scrapped was identified as a concern in this context.  Another view was that Articles II and V already capture the situation referred to in paragraph (e) so there was no need for repetition.  The question was raised whether Members that have decommissioning schemes have found these to be effective in reducing capacity, and how a capacity reduction scheme that did not require vessel decommissioning would operate in practice.  A further question was whether the reference in proposed Article II(e)(3) to "individual transferable quotas" is internally inconsistent with the requirement in proposed Article II(e)(1) that the fishing rights be permanently revoked and not reassigned, given that transferable quotas can be sold.  

In response to the various points raised, the sponsor acknowledged the issue that money is fungible and stated that prevention of capacity leakage where scrapping is not mandatory is a question for the fisheries management system.  The sponsor indicated that the purpose of the proposal was to address the fact that not all capacity reduction schemes involve vessel scrapping.  The sponsor did not see that there was an internal inconsistency between revocation of fishing rights as part of a capacity reduction programme on the one hand, and a fisheries management system that included individual transferable quotas as one of its measures on the other hand.  


Concerning Article V, Australia explained that the changes proposed to Article V.1 of the Chair text involved first the introduction of a new footnote 12, to make explicit that the establishment and operation of a fisheries management system, which is required to access general and S&DT exceptions, should not itself be construed as a subsidy.  Australia acknowledged that the correct placement of such a provision would need to be further discussed.  Australia explained that the second set of changes that it proposes to Articles V.1 and V.2, addressing peer review, are intended to be technical improvements to the Chair text, but that what it proposes are without prejudice to the nature of, and the forum for, peer review, as Australia is not a demandeur on peer review.  


Concerning footnote 12, a considerable degree of support was expressed for the concept of introducing such a clarification.  Questions raised regarding the content of the footnote included whether the omission of a finding of IUU fishing, or of a destructive fishing practice, under such a new rule, would constitute a prohibited subsidy, whether this sort of a provision was appropriate for a footnote, given its substantive nature, and whether a circularity was implied, particularly if the provision were moved to Article II on general exceptions, given that to be able to access those exceptions, fisheries management would be required.  A further concern raised in the event the provision were moved to Article II as a general exception, was that this would imply that fisheries management in principle constituted a prohibited subsidy.  For these and other reasons, a number of delegations suggested that such a provision should perhaps come at the very beginning of the fisheries subsidies text.  A number of delegations also stated that while they supported the principle contained in the footnote, the drafting would need to be considered carefully.  


Concerning the proposed changes in Articles V.1 and V.2 relating to peer review, a number of points were raised.  One major issue debated was what the nature of a peer review exercise would be.  For some delegations, this term implied some sort of a judgement to be rendered in a published report as to the quality of a Member's fisheries management system.  For others, it would be the provision of technical advice and commentary by a limited group of fisheries experts.  For still others, the process would rather be like the exchange of questions and answers in a WTO Committee review of legislation or notification of measures.  A further idea was that the process could be similar to the WTO's Trade Policy Review, with a detailed written and oral exchange among Members and the production of a report, but no judgement being rendered.  It was recalled that the former Chair, Ambassador Valles, had explained to the Negotiating Group that his idea had been a process like a WTO Committee review of notifications.  


A further issue discussed was whether there should be a requirement for a peer review, and on this views differed, in many cases based on the nature of the review being envisaged.  For some, any peer review mechanism was considered too burdensome and costly for developing Members.  For others, unless a peer review mechanism came to a binding judgement that could be used in a dispute, it was too weak.  Another view was that peer review is an essential element of transparency and does not have to be either costly or burdensome.  A further view was that no clear decision could be taken on whether or not there should be a peer review until the exact nature and scope of the fisheries management provisions are clarified.  In this regard, the diversity of Members' situations, and management systems, in particular in developing countries, was emphasized.  A related issue was whether the peer reviews, if required, would need to be conducted prior to the granting of a subsidy, as proposed in the Chair text and Australia's proposal.  On this point, a number of delegations indicated that they would find such a requirement difficult to accept.  In addition, the question was raised whether a peer review would be redundant in view of the proposed requirement that each Member establish a fisheries management enquiry point.   


A third issue regarding peer review was where it should take place, specifically whether as suggested in the Chair text and as reflected in Australia's proposal the FAO should be given the responsibility for peer review of fisheries management systems, or whether the WTO should conduct such reviews.  Views on this issue to a large extent hinged on the views concerning the nature of the peer review.  For those who consider that the peer review should be some sort of a judgement about a Member's fisheries management system, there was considerable reluctance to delegating that responsibility to the FAO.  For those who consider that the review would be a multilateral exchange among members of questions and answers concerning their fisheries management systems, some openness was expressed to considering the FAO as the forum for such a process.  Most delegations preferring the WTO as the forum for peer review stated that the WTO would need to develop the necessary expertise to do so, and that the WTO also would need to seek assistance from the FAO and other expert organizations in this context.  Some others considered it unrealistic that the WTO could develop sufficient expertise regarding fisheries management.  


The plurilateral session ended at that point due to time constraints, so Article VI of the proposal was not reached.  That provision of course will be reverted to at a future session.  

*************


That completes my report on the fisheries subsidies plurilateral consultations I have held this week.  Before closing, I wanted to share with you some of my reflections on how to move our process forward on these issues, particularly in the light of the discussions at last week's meeting of the TNC.  As you know, there was a call for an intensified process during an extremely narrow window, with the goal that negotiating groups should produce bottom-up, convergence texts by the end of March next year.  In this connection, I will be meeting tomorrow with an informal group of Ambassadors which has been meeting from time to time since the summer break, accompanied by their senior fisheries negotiators.  Also, as you know, this Negotiating Group already has to a certain extent anticipated the general intensification of work by scheduling meetings on fisheries subsidies in mid-February.  Given the current situation, I have decided to bring those meetings forward such that we would meet on fisheries subsidies from [Wednesday 2 February through Friday 4 February.  Depending on the outcome of my further discussions, some informal activity on fisheries might also take place the following week.]  [NB:  Due to scheduling issues, following the transparency session the Chairman decided to move the dates for the next fisheries subsidies cluster.  The new dates are the full week of 7 February.  The fax announcing these dates will be forthcoming shortly.]  
We will need to continue our current process of both considering new proposals that have been or may be submitted and taking up some of the main building-block issues, such as general disciplines and fisheries management, on a topical basis.  But given the goal to produce bottom-up texts by the end of March I am considering whether we need to supplement our current process, so as to make best use of the time between now and our February meeting cluster in a way that would help us to build or encourage real convergence on the many difficult issues that remain to be resolved.  In this regard, I have been considering a variety of options, and I also will be seeking views at tomorrow's meeting with Ambassadors on possible ways forward that could generate new, convergence oriented inputs by the time of our February cluster.  I would however emphasize that any such process would be in addition to, and would not replace, our current process.  

As I progress in my reflections on this matter I will keep you informed.   

____________________________

























� Framework of the Discipline of Fisheries Subsidies, Communications from the Republic of Korea, TN/RL/W/245 (24 Nov. 2009).


� For instance, the Hong Kong Ministerial Declaration states in paragraph 9 of Annex D, inter alia, that “... the Group should strengthen disciplines on subsidies in the fisheries sector, including through the prohibition of certain forms of fisheries subsidies that contribute to overcapacity and over-fishing.”(emphasis added).





� Korea notes that most Members stipulate 10 years as the period for capital asset depreciation for vessels and other water transportation equipment.





� Korea realizes that general port infrastructure may be regarded as fixed capital asset under this categorization.  But it should be noted that the SCM Agreement originally took the position that regional development subsidies do not even come to the purview of the SCM Agreement as non-actionable subsidies.  This non-actionable subsidy category is currently scheduled to be resurrected under the Chair’s Text with the apparent support of the Members.  As Korea explained in previous proposal of November 2009, most of the time port infrastructure is closely related to a regional development plan which may turn out to be a non-actionable subsidy.  Korea also notes that Article 1.1(a)(iii) of the SCM Agreement excludes general infrastructure subsidies which not infrequently include port infrastructure subsidies.  This special treatment of the general infrastructure subsidy under the SCM Agreement evidences that this subsidy is different from other capital asset subsidies and that it should belong to the actionable subsidy category.





� See Fisheries Subsidies-Articles I.2, II, IV and V, Communication from the United States, TN/RL/GEN/165 (22 April 2010), at 8-9.








� For the purpose of this Agreement, any subsidy referred to in this Annex shall be attributable to the Member conferring it, regardless of the flag(s) of the vessel(s) involved or the application of rules of origin to the fish involved.





� For the purposes of this Agreement, the term "fishing vessels" means vessels used for marine wild capture fishing and/or on-board processing of the products thereof.





� For the purposes of this Agreement, the term "service vessels" means vessels used to tranship the products of marine wild capture fishing from fishing vessels to on-shore facilities;  and vessels used for at-sea refuelling, provisioning and other servicing of fishing vessels.





� For the purpose of this Agreement, the term “boat building or shipbuilding facilities” means facilities for fishing vessels and/or service vessels as defined in footnotes 2 and 3 above.





� Government-to-government payments for access to marine fisheries shall not be deemed to be subsidies within the meaning of this Agreement.





� The terms "illegal fishing", "unreported fishing" and "unregulated fishing" shall have the same meaning as in paragraph 3 of the International Plan of Action to Prevent, Deter and Eliminate Illegal Unreported and Unregulated Fishing of the United Nations Food and Agricultural Organization.  





� For the purpose of this Agreement, the term “fishing activity” means any activity related to fishing for marine wild capture stocks, as well as any operation in support of such fishing including harvesting, landing, processing, transshipping at sea or in port, refueling, resupplying and transporting.





� For the purpose of this Agreement, the term "fish stock" means fish that a regional fisheries management organization treats as a unit for purposes of conservation and management. In the absence of any relevant consideration of the issue by a regional fisheries management organization, a "fish stock" means fish, identified on the basis of geographical and scientific characteristics, that can be reasonably treated as a unit for purposes of conservation and management.





� For the purpose of this Agreement, the term “fish stocks that are in an unequivocally and manifestly overfished condition” means the following:


Fish stocks within the jurisdiction of a Member that are designated by the Member, based on sufficient scientific evidence, to be in such condition;


Fish stocks designated by Regional Fisheries Management Organizations and Arrangements, among fish stocks falling under their respective competence, to be in such condition; or


Fish species listed in the Appendices I or II of the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES).





� For the purpose of this Agreement, the term “overcapacity” means that the fishing capacity at issue is greater than a desirable level of fishing capacity (i.e., target level) which may be either a long-term target sustainable yield, as reflected in the short-term in a total allowable catch (TAC), or a related long-term target for fixed inputs employed in fishing activity for the fishery in question.





� For the purpose of this Agreement, the term “overfishing” is normally expressed in terms of fishing mortality levels, that is, in terms of how many fish are killed during a certain reference period.  Thus overfishing exists when total fishing mortality (harvesting) is at a rate that exceeds the maximum level that the stock can withstand on a sustainable basis (i.e. the maximum sustainable yield).





� For purposes of this Agreement, the term "fishing capacity" means the ability to harvest fish, as determined on the basis of generally accepted methods for assessing such ability, including standards and guidance developed by the UN Food and Agriculture Organization and relevant international organizations.





� For the purpose of this Agreement, the term "selective fishing techniques" means gear modifications or methods of fishing that reduce the mortality or incidental take of non-target fisheries or other marine species, or otherwise reduce negative impact on ecosystems.


� For the purpose of this Agreement, the term "fishworker" means an individual employed in marine wild capture fishing and/or directly associated activities. 





� For the purpose of this Agreement, the term "limited access privilege" means the allocation to an individual or a group of individuals of the privilege to harvest a certain amount of fish, commonly expressed as a percentage of the total allowable catch of a fishery that may be received by, or held for the exclusive use of, that individual or group.
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