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|

| Overview

= Settlements of antitrust cases
= Liability of cartel facilitators

= Cartel penalties and procedural
infractions

= Human rights and enforcement
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Reg 773 / 2004

= Builds on Leniency Process (as under the
2006 Leniency Notice) and the 2006 Fining
Guidelines [2006] OJ C210/2

= Up to 10% discount of fines once
proceedings begin

= Discounts are in addition to leniency
reduction

= Deterrent penalties capped at twice the net
fine

-

» Procedure: After commencement, DG Comp
can indicate settlement as an option;
Company enters discussion on scope &
nature of infraction & severity of fines

s Company can put case BEFORE formal
statement of objectives served

= Company is able to discuss potential
maximum fine net of any reduction




[image: image13.jpg]= DG Comp then receives ‘settlement
submission’, admitting breach & indicating
maximum fine the company will accept

= If approved, DG Comp serves summary SO
and company formally submits to ‘judgment’

= Or, if company refuses, submission deemed
withdrawn; No further reference to it, and
case proceeds normally

= Settlement is confidential

= Company must not disclose settlement to
others

= If multiple parties and all settle, case closed

= If some settle, other defendants can “see”
settlement document for purposes of defence
but cannot obtain a copy nor disclose
contents to 3 parties.

= Sanctions on companies & legal advisors for
breach

= New process untried; Problems of
institutional knowledge & Chinese walls if
settlement fails; due process problem as DG
Comp is Prosecutor, Judge and Jury
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= Case: AC-Treuhand AG v Commission of the
European Communities (T-99/04) [2008] 5
C.M.LR. 13

= July 2008: CFI confirmed that a consultancy
firm that facilitated an international cartel
operation could be liable under Art 81(1)

E Facts of AC Trenhand

= AC Treuhand, a Swiss consultancy, had
stored secretly-written cartel agreements in
its safe, calculated dividends from agreed
production quotas, organised cartel
participants’ meetings, handled travel
expense claims so leaving no ‘paper trail’ and
participated in meetings

= Role of Treuhand was to organise cartel
meetings and supply logistics assistance
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‘Agreements’ in Art 81(1) should be
construed broadly, includes accessories to an
infringement — those who contribute to the
operation of the cartel, even tacitly or
passively could be liable

Otherwise cartels could “outsource”
management & supervision of cartel
operations

A ‘legitimate’ expectation argument that there
had been no such liability since a 1980 case
was not accepted

f

Procedural argument also failed

= But, how wide does this go? Statistical information
providers? Does mens rea apply? What about
‘innocent facilitation’ and ‘cover up’ operations?

= Is the legal basis of such liability sufficiently clear &
precise?

= Note: the parallel development in criminal liability for

an individual who facilitated a cartel under UK law -

Mr. Whittle in the UK prosecution of the Marine

Hoses Cartel in June 2008
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Professional
Videotape
[2008] OJ C57/10

= First use of the 2006
Fining Guidelines by
DG Comp

Flat Glass
[2008] OJ C127/9

= Fining and Leniency
Guidelines must be
considered together

= Commission decision
currently on appeal

|
| Factors that can increase fines

= Duration, gravity and quantity of products

affected

= Cartel leadership or co-leadership

= Recidivism

= Obstruction of investigation

= Need for deterrence
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= Leniency

= Settlement

= Ability to pay

= Cooperation with investigation

= Negligent rather than intentional conduct
= Authorised or encouraged by government

Parent companies generally will be as liable as
subsidiaries. A plea of separate legal status or
‘parental’ innocence will not be accepted.

I Evidence Tampering — E.ON [2008] O]
C240/6
= Case: E.ON decision on 30 January 2008

= Decision: DG Comp imposed fine of Euro
38m on E.ON for ‘tampering’ with a seal
placed on a door of a room containing
physical evidence relevant to a cartel
investigation

= No technical problem was found with the seal
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|
= DG Comp refused to accept as evidence of
non-interference 20 affidavits from persons
who held keys to the sealed room —
CONTROVERSIAL

= At minimum, E.ON was negligent in allowing
the seal to be violated, as they had been told
of the importance of maintaining the seal
intact

= In principle, a fine can be up to 1% of annual
turnover

= DG Comp emphasised the importance of the
integrity of investigations

= There was no evidence of actual tampering
with the evidence or that the door had been
opened, but DG Comp found that the object
of Art 23 Reg 1/2003 was to protect the seal

= Proportionality of fine is controversial




[image: image19.jpg]| Competition Taw & Human Rights

= ECHR and the general law provide a right to a ‘fair &
public trial’ in civil and criminal cases before ‘an
independent & impartial tribunal’

= Case law confirms that this includes a right not to be
required to incriminate oneself; See Saunders v UK
(1997) 23 E.H.R.R. 313

= But does this relate to criminal proceedings only?

= What are “criminal proceedings”? See Koon Wing
Yee v Insider Dealing Tribunal [2008] 3 HKLRD 372

I Koon Wing Yee v Insider Dealing Tribunal
[2008] 3 HKLRD 372, CFA

= Sir Anthony Mason NPJ at Para 51-677

= |s this applicable to competition law
provisions?

= Difference between Cartels and Abuse of
Dominance
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3283

= Orkem SA was required to provide information
which could not be obtained by the Commission
through normal procedures

= The request for information was set out in the form
of questions, to which Orkem SA was required to
reply

= Orkem SA contested the formal decision which
compelled it to do so, claiming that the replies
amounts to requiring a confession of infringing the
competition rules

= The Decision therefore breached the right against
self-incrimination

| Decision of Orken EQ)

= The right against self-incrimination applies to natural
persons in relation to criminal offences, not legal
persons

» Undertakings under competition law investigations
may however rely on Art 6 ECHR

= The wording of Art 6 ECHR and decided cases in
ECrtHR protect against illegitimate investigations

= However, the ECJ found that requiring information
did not amount to a forced confession

10
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= The principle in Orkem SA was restated in
Mannesmannréhren-Werke v Commission
[2001] E.C.R. II-729 with minor changes in
which it was accepted that:

1. Art 6 ECHR includes a right against self-
incrimination since Saunders v UK (1997)
23 EH.R.R. 313

The right to fair hearing generally applies to
companies - Dombo Beheer v Netherlands
[1993] 18 E.H.R.R. 213

Protection of Human Rights
Vs
Infringement of Powers of Investigations

= Assertiveness in cartel, dominance and
sector investigations by DG Comp

1
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| EU Law: Powers of Investigation under
Reg 1/2003

= Art 18: requires persons to provide all
necessary information

= Art 19: powers to take statements and collect
information

= Art 20: searches, provision of documents and
information

= Art 21: power of inspection includes any

premises, land and means of transport,
including private residences

| Powers of Inspection: Art 20 Reg 1/2003

= Search without warrant, but,
2 no right for force entry

») must be proportionate

o) respect of fundamental rights

= Authorization must specify the purpose and
subject matter of inspection which provides
the base for any subsequent legal
challenge [Art 20(2)]

12



[image: image23.jpg]= Must also specify the inspector’'s powers
which indicate power to enter premises, land
and vehicles of def; inspect documents and
records; take copies; seal premises and
records; require explanations

= Mere authorization of inspectors does not

‘require’ compliance but a formal Decision
does [Art 20(4)]

|

"= DG Comp can request the assistance of

national authorities [Art 20(6)]

National courts have very limited powers to
examine the merits of the Commission case
and can refuse national assistance only if the
action is arbitrary or lacks proportionality [Art
20(8)]

Inspection of private premises has higher
degree of protection, and requires a judicial
warrant from the national court under Reg
1/2003 [Art 21]
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[image: image24.jpg]‘% SGL Carbon AG v Commission of the
European Communities (C-301/04 P) [2006]
ECR I-5977

= Addressee of request MUST cooperate actively and
provide all information and documents

= No requirements to provide narrative responses that
amounts to a forced admission of liability

= The addressee can remain silent

= Production of documents or information can be
challenged in annulment proceedings

= Commission cannot require addressee to disclose
name of co-conspirators

= But Commission can reward voluntary disclosure by
reducing penalties

| Ravon v France (18497/03),
21 February 2008, ECrtHR

= Effective judicial review of inspection
decisions — not limited to criminal cases

= But, CFl has such power to review inspection
decisions in annulment proceedings

= Implications for Hong Kong?

14
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| Lessons for Asia

= Enhanced focus on cartel detection, investigation
and punishment

= New procedures to encourage settlements and to
mimic US ‘plea bargains’

= Tougher penalties for substantive infringements

= Wider scope of application of rules to secondary
parties

=« Extended meaning to hampering with investigations
and tampeting with evidence, with imposition of
exemplary fines to deter such conduct

| = Asian-based companies and lawyers need to

be aware of the new tougher policy on
enforcement

= But more emphasis on procedural justice

= Hong Kong court accept ECrtHR decisions as
to the effect of the Bill of Rights Ordinance

= Thus, these matters are of direct relevance
when Hong Kong adopts competition law
(See Koon case, and also Luk Ka Cheung v
The Market Misconduct Tribunal [2009] 1
HKLRD 114)
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Antitrust Law Summit 2009 - Is Asia Ready?

24:25th September 2009 Renaissance Harbour View Hotel, Hong Kong

Dr R. Ian McEwin

Professor, Law Faculty, National University of Singapore
Lawr NS

Senior Advisor, Case Associates, London
ian@casecon.com

Introduction

« No established world framework of rules exists with
respect to competition law

« Countries have considerable discretion in setting their
own competition laws

« National competition law regimes and policies differ
considerably — but mature competition regimes are
converging based on the underlying economics

« In many Asian countries competition law co-exists with
fair trade provisions concerned with direct consumer
protection and deceptive business practices as well as
competition.
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« Peerenboom (UCLA) (2004) RULE OF LAW IN ASIA
« Two conceptions of rule of law

= Thin — formal or instrumental aspects eg restraint on
government officials, rules about who makes laws, laws
made public & generally applicable, clear, consistent,
enforced
Thick — start with thin and add on political and economic
factors (market, state planning etc), types of government
(democratic, socialist, soft authoritarian) and conceptions of
human rights (libertarian, classical liberal, social welfare
liberal, communitarian, Asian values)

!sian legal systems amu

Administrative Law

« Administrative law concerned with regulating

government conduct
« Distinguish

s« Judicialization — the range of activities that judges
exercise authority. Sweet (2000) occurs as dyadic
relations based on reciprocity breaks down and do forced
to rely on third-party to resolve leading to rules etc to
guide future conduct — In Asia relations between
individuals and individual/Govt.. tend to be dyadic.
Judicialization tends to replace relational governance with
contracts requiring third-party dispute resolution
Juridification — the extension of legal reasoning and
procedures into social and political activities
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Asian legal systems an
Administrative Law

» Tom Ginsberg (2009) identifies three explanations for increased
role of courts
= Economic — increasing globalization allows new entrant into
domestic markets who are less trusting of local bureaucrats and
whose entry upsets existing relationships
o Political
+ Japan financial problems in early 1990s led to less trust in Govt.. loss of
power of LDP led to more more transparency
1997 Asian Financial Crisis which started in Thailand and had big
impact in Korea and Indonesia - meant many existing promises were
broken leading to pressures for political reform - reduction in political
power led to increased judicial power (“As it becomes more difficult to
produce legislation, courts have more policy e in which to insert
themselves into policymaking without fear of legislative correction or
discipline by other political actors™ (p 7)
= International — mainly supranational regulatory bodies that
constrain domestic policymaking

Chen (2009)

« Ginsberg, Tom and Albert H.Y. Chen Administrative
Law and Governance in Asia Routledge 2009

T e R T

Indonesia Small increase Even smaller increase

Japen Signi Limited
No increase

Increasing
Increasing

Increasing (from low
base)
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« Jurisdictions that have introduced competition law who
also have industry or sectoral regulation — eg
s Indonesia
= Singapore
= Thailand
» Others do not have a general competition law but have
sectoral regulators that handle competition issues eg
= Brunei (telecommunications)
= Cambodia — looking at regulating telecoms
= Malaysia — telecoms, media and energy
= Philippines — at least eight different Acts that deal with
compelmon

“Fairness” and Competition Law

« Liu (2004, p 1, fnl) notes that:

“Interestingly, the Asian jurisdictions that have
an elaborate set of competition laws are all Civil
Law countries like Japan, Korea, Taiwan,
Thailand, Indonesia and China.




[image: image30.jpg]“Fairness” and Competition Law

« Liu (2004) “ Fairness is not just the name of the competition law in
Asia. The enforcement agencies want a fairness label, too.
Therefore, for example, the Thai competition authorities are called
the Thai “Fair Trade” Commission, even though nowhere in the
legislative title of the Thai TCA contains any reference to fair trade..
This, again, follows the practice long established by older Asian
competition authorities: the Japanese Fair Trade Commission,
Korean Fair Trade Commission, and Taiwanese Fair Trade
Commission. While the acronym “FTC” came from the Untied
States and orig-inated from the Federal Trade Commission, in Asia
none of these jurisdictions are federal states. They never had the
traditional or practice of installing independent commissioners
charged solely with the task of enforcing well-defined laws. In
fact, one cannot be convinced easily that these Asian FTCs are a
truly independent commission as the American Federal Trade
Commission is understood to be. Therefore, they can claim instead
one and only one important feature: regulating “fair” trade.

Kyu-Uck Lee, A “Fairness” Interpretation of Competition
Policy with Special Reference to Korea's Laws,”, KFTC 1997

“Competition is the basic rule of the game in the economy.
Nevertheless, if the outcome of competition is to be
accepted by the society at large, the process of competition
itself must not only be free but also conform to a social
norm, explicit or implicit. In other words, it must also be
fair. Otherwise, the freedom to compete loses its intrinsic
value. Fair competition must go in tandem with free
competition. These two concepts embody one and the same
value. This may be the reason that competition laws of
several countries such as Korea and Japan clearly specify
“fair and free competition’ as their crown objective.”
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In a developing economy where, incipiently, economic power
is not fairly distributed, competition policy must play the
dual role of raising the power, within reasonable bounds, of
underprivileged economic agents to become viable
participants in the process of competition on the one hand,
and of establishing the rules of fair and free competition on
the other. If these two objectives are not met, unfettered
competition will simply help a handful of privileged big
firms to monopolize domestic markets that are usually
protected through import restrictions. This will then give
rise to public dissatisfaction since the game itself has not
been played in a socially acceptable, fair manner.”

Competition institutions in Asia

« Some competition regulators are independent statutory
authorities while others exist within government
departments

« Independent regulators:
= INDIA — Competition Commission with appeal to the

Competition Appellate Tribunal

INDONESIA — Commission on Business Competition

Supervision (KPPU) — appeals to the District Court with a

final appeal to the Supreme Court

SINGAPORE — Competition Commission of Singapore

with appeal to a Competition Appeal Board (full merit

review). Further appeal to High Court and Court of Appeal
on points of law or size of financial penalty
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We welcome your views!
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