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Conference Programme
rsday, 24" September 200

0900 Chairperson’s Opening Remarks
Ian McEWIN, Former Chief Ecc ist, Competition Commission of Singapore; Professor of Law, National University of Singapore [
0915 Overviews and Updates: Asian Competition Law Reforms 8

«  Comparison of the development of competition regimes in Asia
* Undersanding how thee developments affect your business and the investment landscape across the region
«  Anticipating the impact of enforcement of competition acts in other jurisdictions

Tzu-Shun HU, Senior Specialist of Department of Planning, Fair Trade Commission, Chinese Taipei on behalf of CPLG, APEC

1000 Competition Regime in Hong Kong : What to Expect?
«  Historical perspective of Hong Kong’s competition policy, including background leading to the preparation of the Competition Bill

« Framework of the Competition Bill
« How and the extent to which the Competition Bill will respond to public concerns
«  Appeal for continuous public engagement and support for the Competition Bill

Gregory SO, Under Secretary for Commerce & Economic Development, Government of HKSAR

Refreshment Break

1115 Should Government and Public Institutions be Required to Compete Fairly?

« Should government and public Institutions be exempted from fair trading standards?
+ Would such exemption affect the market and if so, how?
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« How do other countries approach this issue? '
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The Honourable Ronny TONG, Member of the Legislative Council; Senior Counsel, Hong Kong

Antitrust Law in the Global Financial Crisis

« Is antitrust law part of the solution or problem of the market dowptur?
«  Examining the impacts of financial crisis on merger reviews

«  Application of relevant exemptions to the prohibitions in the crisis

1200

1245 Networking Lunch

ol

1400 A Year after the Implementation: Review of the Chinese Merger Control Rules
+ Assessing the different phases of the implementation and roles of different governmental authorities

«  Gauging the enforcement impacts on the international level and the reactions of different jurisdictions

+ Envisaging new potential precedents and the challenges lying ahead

Hong ZHAO, Deputy Director, General Bureau of Anti-Monopoly, Ministry of Commerce P.R. China

China’s Merger Control Updates: Tighter Rules, Major Issues and More Challenges

« New thresholds, requirements and procedures for merger control filings in China
*  Key issues to be determined: Concentration, control and relevant market

« Practical problems encountered in actual practice and implications of prohibitive and restrictive decisions issued by MOFCOM
« Understanding how the new requirements affect your deals inside and outside of China

1445

1600 Japan's Merger Review Updates: Stringent Filing Requirements and More . |

« New requirements for merger filings and the introduction of pre-closing notification regime
*  Analysing the differences between existin; and revised thresholds '
« Recognising how the revised guidelines affect your deals inside and outside of Japan
Setsuko YUFU, Partner, Atsumi & Partners
+Bonnie DIXON, Partner, Atsumi & Partners f

1530 Refreshment Break

1645

Managing Competition Risks and Uncertainties across Asia: From a Corporate Legal Perspective

« Developing essential policies that address anti-monopoly requirements across your business territories |
+ Considering local cultural differences while ensuring global/ regional effectiveness of the policies

« Practical approaches to keep abreast of the many regulatory developments in different regions

< Implementing the equise edlicaion progromsfor employees |
Mitigating risk and avoiding common pitfalls

MODERATOR: I
Peter WATERS, Partner, Competition & Regulatory, Gilbert + Tobin

PANELISTS: l

Paul ABFALTER, General Counsel, CSL
Stephen CROSSWELL, Senior Consultant, Herbert Smith . l
James H. JEFFS, Competition Counsel, Intel Semiconductor Ltd.

1730 "End of Conference
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900 Chairperson’s Opening Remarks
lan McEWIN, Former Chief Economist, Competition Commission of Singapore; Professor of Law, National Universi

Dealing with the Price-related Conduct Rules under China’s Anti-Monopoly Law
+ The scope of the rules, and how they differ from other prominent regimes

+ China’s unique approach to concepts such as unfair high pricing and resale price maintenance

»  Implications for supply and distribution agreements, customer offers, and other common business arrangements
. Prospectsfor private action and regulatory investigatons,and th challengesdefendants wil ace

*  Guidance on how to manage risks for existing and future arrangements

Gerry O’BRIEN, Senior Associate, JSM

005 Antitrust Law and Intellectual Property Rights Issues in China
+ Defining competition policy and the system of intellectual property rights

+  Considering possible collusions of antitrust law with different industrial policies

« Monopolistic practices involving IPRs

*  Vertical integration and related licensing practices by IP holders

*  Horizontal restraints involving IP licensing

Martyn HUCKERBY, Partner & Chief Representative of Shanghai Office, Mallesons Stephen Jaques

Refreshment Break

125 New Behaviors and New Contracts: Case Studies plus Lessons Learned
The pitfalls of tie-in agreement, its cures and remedies

«  Preventing fixing resale price and kickbacks

*  Fixing the geo%raphlc restriction terms

+ Defining the relevant market

* Cartel agreement redefined

Adam LI, Partner, Jun He Law Offices
215 Networking Lunch

Singapore’s Antitrust Initiatives and its Implication on Hong Kong’s Competition Regime

Detailed outline and implementation of Singapore’s competition law
Assessing market and industry performance and reactions under the rules
What can Hong Kong learn from the experience for its upcoming cross-sector competition law?

Eng Cheong TEO, Chief Executive, Competition Commission of Singapore

120 Rules of the Game in the Emerging Economies: The Competition Decrees in Vietnam, Indonesia,
Thailand and others :

*  Briefing the current antitrust regimes in these countries
*  Mitigating compliance risk and watching out for the relevant acts that ensure fair trade in the countries "
*  New initiatives by the local authorities or joint efforts among international organisations to promote fair competition

lan McEWIN, Former Chief Economist, Competition Commission of Singapore; Professor of Law, National University of Singapore

510 i 2freshment Break

540 Antitrust Practices in the EU: Pragmatic References and Lessons for Asia
*  Reviewing the antitrust law and its implementation in the EU

. Identtying what can and cannotbe adapted from the EU practices forjuridictionsin Asia

*  Successful strategies to localize the precedents in the Asian scenario

Mark WILLIAMS, Director, Asian Competition Law and Economics Centre (ACLEC)

International Co-operation: Governments’ Initiatives to Work Hand-in-hand across Different Jurisdictions

LI Draﬁingbnew antitrust regulations and the integration of basic principles

Global bilateralism and increasing needs for international collaboration i
+  Potential open conversations that encourage advancement in the antitrust regimes
MODERATOR:
Dr. Victor HUNG, Chief Practices Officer, Consumer Council Hong Kong

PANELISTS:

Rony P. GERRITS, Partner, Morrison & Foerster LLP

Tzu-Shun HU, Senior Specialist of Department of Planning, Fair Trade Commission, Chinese Taipei on behalf of CPLG, APEC
Eng Cheong TEO, Chief Executive, Competition Commission of Singapore

Peter WATERS, Partner, Competition & Regulatory, Gilbert + Tobin

End of Conference
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= Within Executive Government:

s Japan — Fair Trade Commission — attached to Prime
Minister’s Office. Appeals to courts on basis of
whether the Commission’s decision was based on
*substantial evidence’

= South Korea — Fair Trade Commission — part of the
Ministry of Commerce — no right of appeal

= Thailand — Trade Competition Commission is part of
the Ministry of Commerce (Chairman: Minister of
Commerce, Vice —Chairman: Permanent Secretary of
MOC

Market Definition in Asia

+ In most jurisdictions worldwide, the initial step is to
determine whether a firm has market power;
therefore, market definition is critical.

» Most countries follow the economic approach and
use the SSNIP (“small but significant and non-
transitory increase in price”) test. (called the HMT,
“hypothetical monopolist test,” in Europe).

« In Asia, the general economic approach (even the
SSNIP) is followed, but sometimes the terminology
is different, e.g. markets may be termed the “given
area of trade” — some care needs to be taken
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Abuse of Dominance

Two Main Approaches Worldwide
1. Regulatory Abuse of Dominance: Clear threshold set for dominance and then
certain kinds of conduct prohibited ex ante
1. Indonesia
2. Thailand
3. Vietnam

2. Ex-post Regulation: Criteria for dominance established, but no “bright-Jine
rules on conduct - ex ante. Instead evaluated ex post (usually with guidelines)
to determine anti-competitive effect (effects examined to varying degrees in
different jurisdictions)

1. China
2. India

3. Japan
4. Korea

Singapore

Mergers

« As with abuse of dominance there are two major
approaches to mergers
« A regulatory approach that prohibits mergers that lead to
market shares greater than a prescribed amount

* China (?)

« Vietnam — prohibits mergers if the combined market share is
greater than 50% - but exemption if one of the parties is at risk
of becoming bankrupt or if the merger promotes exports or
contributes to socio-economic development and/or
technological progress (Art 19)

« A case-by-case assessment of the anti-competitive impact

+ All other jurisdictions
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+ Law Number 5 of 1999 Concerning the Prohibition of Monopolistic

Practices and Unfair Business Competition

+ Law Number 5 was passed by the Indonesian House of Representatives,
and signed into the law in March 5, 1999. Businesses were given an
additional six-months , ie until September 5, 2000 , to comply.

+ Purpose of Law Number 5 (Article 3)

1. To safeguard the interests of the public and to improve national
economic efficiency as one of the efforts to improve the people’s
welfare.

2. To ensure the certainty of equal business opportunities for large,
medium, and small-scale business enactors.

3. To prevent monopolistic practices and unfair business competition.

4. To create effectiveness and efficiency in business activities.

Indonesia

a. Prohibited Agreements

i Oligopoly (Article 4)

2. Price fixing, except when part of a joint venture (Aticle 5)

3. Price discrimination (Article 6)
Predatory pricing by agreement with competitors (Article 7)
Resale price maintenance (Article 8)

6. Market division (Article 9)

7. Group boycotts (Article 10)

8. Cartels (Article 11)

9. Trusts (Article 12)

10. Oligopsony (Article 13)

11, Vertical integration (Article 14)

12, Exclusive dealing concerning re-supply (Article 15 (1))

13 Tying (Article 15 (2))

14, Reciprocal dealing (Article 15 (3) a)

15, Exclusive dealing (Article 15 (3) b)

16. Agreements with foreign parties that may result in monopolistic practices or unfair
business competition (Article 16)

-
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b. Prohibited Activities
1. Monopoly (Article 17)
Monopsony (Article 18)
Market control (Article 19)
Predatory pricing (unilaterally) (Article 20)
Fraudulently determining production costs and other costs (Article 21)
Conspiracies to rig bids (Article 22)
Obtaining competitors business secrets (Article 23)
Impeding the production and marketing of competitors products (Article 24)
Dominant Position
Abuse of dominant position (Article 25)
Interlocking directorates (Article 26)
Cross-share ownership (Article 27)
4. Mergers and acquisitions that may result in monopolistic practices or unfair
business competition (Article 28)

)

EE

% =
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Indonesia
d Exemptmns (Article 50)

Agreements intended to implement applicable laws and
regulations (Article 50 a)

2. Agreement related to intellectual property (Article 50 b)

3. Agreements related to standard setting (Article 50 ¢)

4. Agency agreements that do not include resale price
maintenance (Article 50 d)

5. Agreements for the purpose of research and development

(Article 50 €)
6. stg%maﬁonal agreements ratified by the government (Article
Export agreements (Article 50 g)
Activities of small-scale enterprises (Article 50 h)
Activities of cooperatives aimed at serving their members
(Article 50 1)

10
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Horizontal agreements

= Perse
Art 4 contracts which have the intention of controlling output between

= Rule of reason
Art 1 — contracts fixing price below the market price. Subject to an
“unfair competition’ test which looks at whether the contract is
“hampering business competition”
Art 11 ~ formation of a cartel than can cause “monopolistic practices
and/or unfair business competition”
Art 13 - contracts for the intention of joint buying that can “cause
monopolistic practices and/or unfair business competition™

Indonesia — Anti-Competitive
Vertical Agreements

= Art 8 RPM if causes “unfair business competition” (defined in
Art 1 as “competition among entrepreneurs in conducting their
production activities and/or in marketing goods and services,
conducted in a manner which is unfair or contradictory to the
law or hampering business competition”

« Art 14 prohibit vertical integration where it causes “unfair
business competition and/or damage to the public”

= Art 15 is a per se prohibition on ‘closed contracts’ which
include contracts that restrict resupply and third-line forcing

1"
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KPPU Draft Guidelines on Intellectual
Property and Franchises

« Law No 5 of 1999 say “Article 50 Excluded from the
provisions of this law shall be the following: ...

b. agreements related to intellectual property rights, such as
licenses, patents, trademarks, copyright, industrial product
design, integrated electronic circuits, and trade secrets as
well as agreements related to franchise;

- In practice the KPPU has taken a restrictive approach to
this exemption and generally rules it does not apply when
argued as a defence.

« In March 2009, the KPPU issued Guidelines on the
application of Art 50B to IP and franchises

KPPU Draft Guidelines on Intellectual Property

» The Draft IP Guidelines apply mainly to licensing agreements

« While 50b exempts IP other laws require IP licensing to comply with fair
competition and the public interest

o Art 47.1 of Copyright Law (Law No. 15 of 2001)

“Licence agreements may not contain provisions which might either damage
the Indonesian economy or cause unfair business competition as provided by
the applicable laws and regulations”

Art 71.1 of the Patent Law (Law No. 14 of 2001}

“Licence agreements may not contain provisions which may directly or
indirectly the Indonesian economy or contain any limitation on the acquisition
elopment of technology in general or the intervention of patents in
particular”

Art 47.1 of the Trademark Law (Law No. 19 of 2002)

“Licence agreements may not contain provisions which may directly or
indirectly damage the Indonesian economy or limit Indonesians in their ability
10 acquire or develop technology generally.”

Source: Client Alert Hadiputranto. Hadinoto and Partners. Jakarta

12
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KPPU Draft Guidelines on Intellectual Property

« The Draft Guidelines says the 50b exemption only applies only when there is a balance between the
interests of business and the public (p 8).

+ As Hadiputranto, Hadinoto and Partners put t:

The app! of such a balance test s potentially controversial, given the KPPU's record of inlerpreting
what consiitutes “public interest” in past cases:

aln ‘emasek case (2007), the KPPU held that the public iuterest was harmed by the minority
cross-shareholding between the two 1 SM operators because this had created a b
Sptimum competition befsween fhe 1o GSM operators, The evidence provided was simp
those operators had failed o y lower their prices.

b. In the Indomarco (1999) and Carres
interest was served by protecti
with Tt

). the KPPU stated the opinion that the public's
against what it deemed as unfait competition
mply thal the large-scale retailers had wore
t capabilities, meaning that small scale retailers could not compete on

e that the considerations of what amounts to public interest can 2o beyond
mpetition. In the Temasek case, the KPPU argued consumer interest as the public
in the retail cases, the KPPU argucd the protection of small businesses as public
interest. It remains to be seen how such considerations will be applied on licens 4

KPPU Draft Franchise Guidelines

« Draft says that Art 50b only applies to the IP parts of franchise
contracts
« So the KPPU will look at, in franchise contracts:
= Resale price maintenance — limits intra-brand competition but
franchisor can recommend sales prices
Franchisor can include provision that franchisee must buy
goods/services from franchisor to preserve franchise identity and
reputation — but cannot restrict purchase of products that meet the
quality standard
Tie-ins — where the franchisee must buy goods/services from
franchisor OK as long as to protect franchise but not otherwise
Market allocation — OK if part of a franchise network system
> Non-competition clauses Ok if they protect identity and
reputation of franchisor but not otherwise

13
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Jyaw No. 8 Vear 1999 . Concerning the Prohibition of Monopolistic Practices and Unfair
usiness Competition

At 1 (1) Monopoly shall be the control over the production and or marketing of goods and or over
the utilization of certain services by one business actor or by one group of business actors.

Art 1 (2) Monopolistic practices shall be the centralization of economic power by one or more
business actors, resulting in the control of the production and or marketing of certain goods and or
services thus resulting in unfair business competition and potentially harmful to the interests of the
public.

Art 1 (4) Dominant position shall be a situation in which a business actor has no substantial
competitor in the relevant market in relation to the market segment controlled, or a business actor
has the strongest position among its competitors in the relevant market in relation to financial
capacity, access capacity to supply or sales, and the capability to adjust supply or demand of
certain goods or services.

Art 1(6) Unfair business competition shall be competition among business actors in conducting
activities for the production and or marketing of goods and or services in an unfair or unlawful or
anti-competition manner.

ww, kppu.ge.id

Regulatory Abuse of Dominance, Indonesia

b:y"rlhisxle&g ggﬁe(?ﬁgmi]eming the Prohibition of Monopolistic Practices and

+ Art 1 (10) The relevant market shall be the market related to a certain marketing scope
or area by business actors for goods and or services of the same or similar type or
substitutes for such goods and or services.

* Art 2 Business activities of business actors in Indonesia must be based on economic
democracy, with due observance of the equilibrium between the interests of business
actors and the interests of the public.

+ Art 3 The purpose of enacting this Law shall be as follows:

a. to safeguard the interests of the public and to improve vational economic
iciency as one of the efforts to improve the people’s welf:

b. 10 create a conducive business ¢limate through the stipulation of fair business
competition in order o ensure the certainty of equal business opportunities for
Iarge-, middie- as well as small-scale business actors in Indonesia:

competition that may be

¢. to prevent monopolistic practices and or unfair busines
committed by business actors; and

d. the creation of efl
Kpp

ctiveness and efficiency in business activities.

14
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LawNo5- Article 25, (Per Se Prohibition?)
(1) Business actors shall be prohibited from using dominant position either directly or indircctly to

» determine the conditions of trading with the intention of preventing and or barring consumers
from obtaining competitive goods and or services, both in terms of price and quality; or

» limiting markets and technology development; or
~ bar other potential business actors from entering the relevant market.

(2) Business actors shall have a dominant position as intended in paragraph (1) in the following
events:

» if one business actor or a group of business actors controls over 50% (fifly per cent) of the
‘market segment of a certain type of goods or services; or

» iftwo or three business actors or a group of husiness actors control over 75% (seventy-five
per cent) of the market segment of a certain type of goods or services.

wkppugo id

Regulatory Abuse of Dominance, Indonesia

Article 26 Interlocking Directorships

A person concurrently holding a position as a member of the
Board of Directors or as a commissioner of a company, shall be
prohibited from simultaneously holding a position as a member
of the Board of Directors or a commissioner in other companies,
in the event that such companies:

» are in the same relevant market: or

» have a strong bond in the field and or type of business activities; or

» are jointly capable of controlling the market share of certain goods
and or services, which may result in monopolistic practices and or
unfair business competition.

15
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Regulatory Abuse of Dominance, Indonesia

Article 27, Interlocking Shareholdings

Business actors shall be prohibited from owning majority shares in
several similar companies, conducting business activities in the
same field on the same market, or establishing several
companies with the same business activities on the same market,
if such ownership causes:

> one business actor or a group of business actors to control over 50%
(fifty per cent) of the market share of a certain type of goods or
services:

% two or three business actors or a group of business actors to control
over 75% (seventy-five per cent) of the market share of a certain
type of goods or services.

Indonesia — Indomaret Case

+ Decision No 03/KPPU-L-1/2000

+ NGO (called Reporting Witness complained that Indomaret supermarkets had an
adverse impact on neighbouring shops “if there s nothing to be done with the plan to
establish 2,000 Indomaret Supermarkets, 20,000 small shops in Jabotabek (metropolitan
area around Jakarta — pop 23 million) will be closed or at least 80,000 underprivileged
people will become even poorer, restless and loss their livelihoods™ (p 2) and alleged
breach of

« Art 1 para4
o Art 1 para8
o AT1S -

= Art22

© Art25

They did not suggest closing Indomaret supermarkets — only that they sell prices that
were at least equal to those of the small shops and that service hours should not
be too long (p 6)

16
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+ Art 25 (abuse of dominance) - KPPU found

= Indomaret did not have 50% market share or more for any particular type of goods
or services (no analysis provided) and neither did they jointly control 75% of the
market share with another entity - so not dominant (page 6)

Art 1 (4) — “Dominant position shall be a situation in which a business actor has no
substantial competitor in the relevant market in relation to the market share under its
control, or a business enactor has the strongest position among its competitors in the
relevant market in relation to financial capacity, access to supply or sales, and the
capability to adjust supply or demand of certain goods or services”. KPPU found that
Indomaret did not have *absolute dominant position” (page 7)

+ Art 15 - not discussed here — to do with ‘agreements’

+ Art 22 —not discussed here — to do with ‘conspiracy’

Indonesia — Indomaret Case

+ However, the KPPU found Indomarco, the owner of the Indomaret chain of convenience stores, had breached

Articles 2 and 3 of the law.

Article 2 - Business activities of business actors in Indonesia must be based on economic
demoeracy, with due observance of the equilibrium between the interests of business actors and
the interests of the public.

Article 3 - The purpose of enacting this Law shall be as follows:

a. 1o safeguard the i
o improve the
b, to create 4 condug ive
snsure e certainty of equal business opportunitic
business actors in Indonesia:

¢ 10 prevent monopalistic proctices
business aciors: and

Fthe public and to improve natiowal ecanomic efficiency as one of the efforis

ness climate through the siipulation of fsir business compeition in order
s for large-, middle- as well as small-scale

v wnfair b

competition that gy he commiteed by

A, the creation of eflectiventess and efficiency in business aciivitics,

+ KPPU recommended that Indomarco be prohibited from expanding into traditional markets and, if it did. it should

do so through franchiscs. The KPPU suggested that if the government wanted to assist small and medium size
businesses, it should do so through regulating opening hours and zoning regulations.

+ The KPPU preferred to protect small business, rather than promote economic efficiency and consumer welfare —
‘perhaps a good decision for the time — new competition law regimes cannot afford to lose political and public
support.
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Indonesia — Indomaret Case, Follow Up

“KPPU reminds provinces about retail zones”, Achmad Faisal , The Jakarta Post , Friday, March 20, 2009

‘The Indonesian Business Competition Supervisory Commission (*KPPU”) has urged all provinces to apply the retail zone
policy to lay out modern and traditional retal areas proportionally. The Commission also asked that the policy should be
based on economic and social considerations, with the mushrooming of modem markets, or malls, widely seen as
impacting negatively on traditional markets. KPPU deputy chairman Didik Akhmads said Thursday in Surabaya the
disparity had led to unfair business competition, which was prohibited under a 1999 law on monopolies and unfair
compeition. "A modem market that s close to a traditional market clearly disadvantages the traditional market,” he said.

He added that year on year growth of traditional markets was also insigaificant compared to moder markets. KPPU data
shows the country had only &3 hypermarkets in 2005, but that igure ballooned to 121 in 2007. The number of
supermarkets stood at 1,141 in 2005, and rose to 1,379 in 2007, while the number of mini market increased from 6,465 in
2005 10 8,889 during the same period. Traditional stores grew far slower, from 1.7 million in 2005 to only 1.9 million in
2007.

Didik said the provincial administration only needed to refer to Presidential Decree 112/2007 on planning and construction
of traditional markets, shopping centers and modem shops, or Trade Ministerial Decree No. 53/2008 on guidelines for
planning and construction of traditional markets, shopping centers and moder shops. The Indonesian Market Traders
Association (*APPI") claimed the turmover from traditional markets had dropped by 60 percent in the past four years.
while occupancy rates in traditional markets had dropped by 40 percent, amid a mushrooming of modern retal areas.
Existing regulations allow for a limit on the blossoming of modem retailers, such fixed zones and spaces, limited
business hours and selective issuance of licenses. They also regulate the distribution system to favor small-scale
traditional traders, such as requiring partnerships with small and medium enterprises, and restrictions on the number and
size of trading terms.

Indonesia—Indomaret Case, Follow Up

KPPU reminds provinces about retail zones, Achmad Faisal, The Jakarta Post, Friday, March 20, 2009

"The rules are available, and it remains up to the respective provincial administrations to make good on
their promise to improve the people-based economy," Didik said.  In major cities, municipal authorities
are not only responsible for arranging the areas between moderm and traditional retailers, but also for the
areas between traditional retailers - traders officially listed as members of a particular market - and
sidewalk vendors, due to the rising number of the latter oceupying traders' space without permission.
Prasetyo, a trader at Surabaya's Pasar Keputeran market, said he had stopped selling because hs stall
inside the market had been occupied by sidewalk vendors who had begun encroaching into the market
area despite not being listed as market members. "We hope the municipality will immediately resolve
the issue so we can start trading peacefully, " said the chicken seller.

n East Java, the protection of traditional markets is stipulated in a 2008 ordinance on empowerment and
protection of traditional markets, and modern market arrangement. The local ordinance was issued
because there are now around 1,200 modern markets, including mini markets, supermarkets and
hypermarkets, in East Java. Ideally, only one unit of modern market, or mall, should be allowed to be
built in an area with 500,000 inhabitants. In Surabaya, for instance, there should only be seven modem
‘markets at most, given its 3.2 million inhabitants, but there are currently 21 malls.

18
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“The multiple objectives of the law strongly influence the
Commissioners when deciding on a case. The arguments and
contradictions between the choice of efficiency, consumer welfare,
public interest and providing equal business opportunities for large,
medium, and small-scale business actors is best reflected in the
decisions of the Commission in the early years, such as the Indomaret
case. In that case the Commission found that the reported party did
not observe the principle of balancing economic democracy in
promoting healthy competition between the interests of business and
the interest of small-scale retailers, public interest and welfare. Some
argue that the decision was also based on the constitutional provision
relating to the “Economy Pancasila” which provides special
protection for cooperatives and small-and-medium scale enterprises.
Since the Indomaret decision, the KPPU has made no explicit
reference to Articles 2 and 3 in subsequent decisions.”

www.unctad.org/en/docs/ditcclp20091_en.pdf

Temasek Case — Interlocking
Directorships/Shareholdings

» There is little in the way of guidelines from the
KPPU. The 2007 Temasek Case (07/KPPU-L/2007)
provides a useful indication of the way the KPPU
examines abuse.

« Temasek, a Singaporean Government-linked
corporation, was fined for infringing Article 27
(interlocking shareholdings).

» It was found that Temasek owned majority shares in
two businesses in the same fields (relevant markets)
contrary to Article 27(a).

19
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« KPPU Secretariat defined the relevant market as
“cellular telecommunications services in Indonesia”

+ Cell phone market had six firms Telkomsel; Indosat;
Excelkomindo; Mobile-8; Sampoerna Telekomunikasi
Indonesia; Natrindo Telepon

 Temasek was found to:
= Hold 35% capital of Telkomsel (market leader)
= Hold 41.9% of capital of Indosat (second in market share)

« KPPU Secretariat considered Temasek had control over
Telkomsel and Indosat and so they could be considered
to be ‘one entity’

Indonesia -Temasek

| Temasek Haldings 1
(Povate) Limited
100% - —— TR
Singapore ] [Smgepore
Technologies | Telccommunications |
Telemedia Rie Lid L |
100% +
i SO
["STT Communication 100%
o
0% ¥ Singapore Telecom
indonein Mobile Pte Lid |
Conmamicxiion |
Limied
3%
a19%

[PT. Indosar, Tk, | [ reixomsel
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« KPPU Secretariat felt the cross-ownership had a negative effect
on competition ie the companies would co-operate through
interconnection agreements etc

« KPPU Commission
o Agreed with definition of relevant market
o Said that as far as Law No 5 is concerned

« *“causes monopoly practice” and/or “unfair business
competition” should be evaluated under a rule of reason
+ All other conduct should be decided under a per se rule
= KPPU - quite sophisticated analysis (see UNCTAD Voluntary
Peer Review on Competition Policy: Indonesia 2009 -

http:/www.unclad.org/en/does/ditecIp20091_enpdf)

Indonesia-Temasek

+ Temasek unsuccessfully appealed to the Central Jakarta

District Court and the Indonesian Supreme Court.
« Decision criticised

= Temasek said:

» Temasek did not operate as a Business Group as each company

operated independently and not controlled by Temasek
The KPPU said that the term “majority share” in Art 27 meant
“control” and argued that Temasek controlled both Indosat and
;[clkmniel Because they controlled both they had a *majority share’
")
The Indonesian Government (via PT Telecom) controlled 65% of
Telkomsel and a 14.3% share of Indosat (which included special
shareholder rights including veto powers and the right to appoint the
majority of Indosat directors) and so the Govt. controlled the two
companies
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Temasek - Channel News Asia 19 Nov 2007

“JAKARTA: Indonesia's anti-trust agency, KPPU, has fined Singapore's Temasek Holdings
25 billion rupiah (US$2.8 million) or some S$4 million for breaching Indonesia's
competition law. The watchdog has also ordered Temasek to sell its stakes in either PT
Indosat or PT Telkomsel — two major Indonesian mobile phone companies ~ within two
years. A Temasek has argued that it does not directly hold majority shares in each of the
Indonesian mobile phone companies. But the panel is maintaining that Temasek had
violated cross-ownership regulations and, as a result, dominates 80 percent of the market.
According to the panel, Temasek and its units have control over appointments of key
posts and have access to sensitive information from the two companies. Therefore, they
are able to dictate the market. Temasek has maintained that the Indonesian government
actually holds majority stakes in Telkomsel and a golden share in Indosat. But the panel
rejected this notion, saying the government is not a business entity and its shareholding is
in the national interest and potential buyers can only buy up to 5 percent of the shares and
must not have any links to Temasek Holdings. Temasek’s lawyer said the decision has
plunged Indonesia into a crisis of confidence in the country's Tegal system.”
“http://www.channelnewsasia.com/stories/singaporelocalnews/view/312527/1/html

Indonesia - Mergers

« Two main tests:

Article 28(1) prohibits mergers and consolidations in “monopolistic

practices or unfair business competition™ (ie will result in the

anticompetitive effect)

= Art 1(2) defines “monopolistic practice™ as “the centralisation of
economic power by one or more busing ctors, resulting in the control
of the production or the marketing of certain goods or services thus
resulting in unfair business competition and potentially harmful to the
interests of the public

Art 28(2) prohibits acquisitions that in “monopolistic practices or

unfair business competition” (ie potential to have the anticompetitive

effect)

= Art 1(6) defines “unfair business competition™ in terms of competition
among business actors in conducting activities ... in an unlawful or anti-
competitive manner’™

No guidelines etc issued yet
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« Notification

= Art 29(1) says that the KPPU must be notified within 30
days of mergers, consolidations or acquisitions with an asset
value or sales value of a certain value.

o Art 29(2) that the values will be specified in Govt.
regulations. For 10 years no regulation but media reports
(Source: Donoghue and Grainger Global Competition
Review: The Asia-Pacific Antitrust Review 2009, p. 51) in
December 2008 said the proposed thresholds are:

« 1 trillion rupiah with respect to asset value of the merged entity
or acquired entity and its acquirer
+ 2.5 trillion rupiah with respect to sales value of target

Malaysia—Ministry of Domestic Trade & Consumer Affairs
FAIR TRADE PRACTICES POLICY

OBJECTIVES

The Fair Trade Practices Policy (FTPP) was approved on 26 October 2005 to seek
the following policy objectives :- Promote and protect competition in the
market;

Create dynamic and competitive entrepreneurs;

Provide fair and competitive market opportunities for businesses;

Prohibit anti-competitive practices including those originating from outside the
Malaysian territory and affecting the domestic territory;

Prohibit unfair trade practices in the economy;

Promote rights of SMEs to participate in the market place;

Promote consumer welfare; and

Encourage socio-economic growth, generate efficiency and equity.

SCOPE OF FTPP

The FTPP will not address:- Sovereign functions of the Government; and All
actions and measures attributable to the state that seeks to encourage socio-
economic growth to generate efficiency and equity.
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T HIBITED UNDER TH) RACTI FT)

The proposed FTPB will prohibit the following conduct

Abuse of Dominant Position Conduct which abuse one’s position as a monopoly o monopolization, such as
predatory pricing, exclusive dealings, excessive pricing and tied selling. These can lead to inefficiencies and raise
costs to the economy and society.

Hard Core Cartels In amarket dominated by few producers (oligopolistic), firms might find it profitable to collude
1o fix prices, allocate markets, imit production. and engage in bid rigging in order to maximize their profits. These
firms also aim to restrict entry of new firms in the market or cause ex’sting firms to exit the market due to their
inability to compete.

Anti-Competitive Practices Anti-competitive agreements which seek (o restrain and eliminate competition such as
retil price maintenance, collusive tendering and restraints on production or sale.

Unfair Trade Practices FTPB will prohibit unfair trade practices, which substantially lessen competition, or create
unfair competition conditions between competitors or harm consumer nterests. It will therefore address unfair
practices including misleading advertisements, unfair dealing between small and large economic operators, false
promotions, claims, statements, promotions and sales tactics.

Organization Structure for the Enforcement Authority

To implement the FTPB, a framework for an enforcement system will be set up as follows :-

Fair Trade Pactices Commission (FTPC) comprising of Commissioners who ar govermment offcals and other
members who have experience in and knowledge of matters relating to business, industry, commerce, law,
cconomics, public administration, fair trade, competition, consumer protection or any other suitable qualification.

Comaission will be serviced by an administrative body:

Fair Trade Practices Appeal Tribunal to review decisions taken by the Commission if referred o it by parties: and

Judicial review to the High Court.

Fair Trade Practices Commission

Fair Trade Practices Appeal Tribunal

Judicial Review to the High Court

(From the Official Website of the Malaysian Ministry of Domestic Trade and Consumer Affairs)

Malaysia - Public Consultation Document issued
17 January 2008

“Fair Trade Practices Bill to be tabled next year — 20 August 2008
Reports by LEE YUK PENG, ZULKIFLI ABD RAHMAN, SIM LEOI LEOI and ELIZABETH LOOI

MALAYSIA will be introducing a Fair Trade Practices Bill so that consumers will be assured of
quality goods and services at reasonable prices. The Fair Trade Practices Bill is expected to be
tabled in Parliament by early next year.

It seeks to promote fair and competitive market environment in the country. Domestic Trade and
Consumer Affairs Minister Datuk Shahrir Abdul Samad said feedback was being sought from
industry members, non-governmental organisations and government agencies.

““So far, there are no laws to counter monopolistic trade activities,” he said in response to a question
by Zuraida Kamaruddin (PKR — Ampang). “As of now, we can only take action if the
‘monopolistic practices among businesses contravene the Trade Descriptions Act 1972 and
Consumer Protection Act 1999,” he said.

Zuraida had asked whether the Government was delaying the tabling of the Bill to protect
govemment-linked companies (GLCs).

Shahrir also said that the ministry carried out enforcement activities as provided under the Supply
Control Act in which officials ensured the supply of consumer goods from manufacturers to the
‘market was adequate.

He said it was not true that the Government was delaying forwarding the Bill to Parliament to protect
GLCs. “More groups have expressed interest to join in the consultation talks on the Bill.

“We also want the Act to be consistent with the aspirations outlined in the Asean Community
blueprint, in which member countries will have its own Anti-Competitive Act by 2015,”
Shahrir said.”

Source: The Star Online hitp:/thestar.com.my/news/story.asp?fle=/2008/8/20/parliament/22124136 &sec=parliament
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« There are several anti-{rust bills pending before the Philippine Congress. The current 14% Congress has
cyera bils on ant-rst and competion aw pending befre both chambers, among them are the
following:

Hase Bill No. 01678 — An Act prescribing a fair competition law. and the creation of a Fair Trade Commission

and for other purpe

House Bill No. 03856 — An Act creating the Philippinc Fair Trade Commission. regulating and penalizing

i trade practices and other anti-competitive practices and conduct, unlav:ful mergers. acquisitions and

combinations in restraint of trade. unfair competition. abuse of dominant power, and appropriating funds

therefore, and for other purposes:

Senate Bill No. 123 - An Act probibiting mouopolies, atiempt (0 monopolize an industry or line of commerce,

‘manipulation of prices of commadities, asset acquisition and interlocking memberships in the Board of

Direciors of competing corporate bodies and price discrimination anong cusiomers, providing penalties

therefore. and for other purposcs:

Semte Bill No. 1122 - An Act amending Republic Act No. 3815, also known as the Revised Penal Code. as

amended. Article 186 an monopolies and combinations in restmint of trade

© Semate Bill No. 2544 - An Act to strengthen the prohibition against monopolics aud cartels of hasic necessilies
ar prime commodities. amending for the purpose Republic Act Number Seventy-Five Hundred and Eighty-One.

otherwise known as the Price Act; ar

Senate Bill No. 3099 - An Act prohibiting anti-competitive practices and creating the Competition Regulatory

Commission.

« Senate Bill No. 3099 (“SB 3099), or “The Anti-Trust Act of the Philippines,” appears to be the most
comprehensive competition bill for consideration. It consolidates the anti-trust laws and establishes the
Competition Regulatory Commission (the “Commission”)

(See online,

Philippines — Senate Bill 3099

Section 2, Aticle 1 of SB 3099 declares the State policy to “maintain and enhance free and full competition in trade. industry
and all commercial economic activity and to penalize all forms of unfair trade, anti-competitive conducts and combinations in
restraint of trade in order to improve consumer welfare.” Consequently, this proposed law of general application would
embrace all arcas of trade, industry and commercial cconomic activity.

Unfair Competition. The bill establishes an outright ban on unfair competition and including therewith the following acts:

-+ the dititakion offlse o misleading inormarion whihis capable of harming the business inteests of nothr frms:

the disritation of false or mislcading information to consumers,inchuding the distribution of information acking 4 ressonable
Dasis, refaced 0 the price. characer, method or-place of production, propeties. sutabiliy for se or quality of goods:

s or misieading comparison of gaads i e prxess of adverting

sudulent se of another's rademark. rade rame, or roduct labeling or packagiog:
unaothorszed receipt, se. or dissemination of confidential sientific lechnical producton. busincss or trade information. or
collusion i busines practices that are cearly sgainst cconamic effciency and sonsumer welfare, suct a price fving. bid tigging.
sesteition of outpat and marker shares and allocation of seographic maskets and customers.

~ Abuse of Dominant Position. The billteats thisissue first with the definition of “dominant position” as asituation where a
i, if, acting on its own, can profitably and materially rstrain or reduce competition in - a market for a significant period of
time. It then branches out to provide for situations when the rules are inapplicable. As a safe harbor, the proposed law
excuses firms from being considered as dominant when their market shares do not exceed the percentage set by the
Commission guidelines. Curiously, even if a firm exceeds such percentage set, it may or may not be found dominant,
depending on the economic situation i that market.

+ Mergers and Acquisitions. Covered by Article 3 of the proposed law, Section 8 thereof expressly prohibits concentrations
that wil significantly limit competition as may be determined by the Commission. The Commission, in tum, is mandated to
adopt and publish regulations from time to time that stipulate —

- the min sations subiect w the notification reiremient prescibec:
the information that must be supplied for noxfied concentrations.

size or size of co

exceptions ar exempions frorn the notification vequireent prescribed fo s
+ other rules relasing 0 the potificauon procedures aid dowe by the Artcle.

fed types of concentesions: and
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Philippines

Global Competition Review Tuesday, 06 January 2009

““The Philippines' National Economic Development Agency has asked the country's congress to draft legislation to
prevent companies from distorting the market by forming cartcls.

The agency focused its comments on oil companies and public utilities. While oil companics have recently reduced
prices, NEDA, quoted in the Philippines Inguirer. says that there should be further reductions, based on oil price
trends in the world markets as elays in fuel price drops are affecting the prices of other goods as well as the rate
of inflation. NEDA contends that although there has been some reduction i interest rates, an antitrust law would
stimulate the cconomy and bring prices more into line with countries such as the US, where oil prices are lower.

Hilary Jennings, head of outreach of the OECD's competition division welcomes the discussion, but says that the
‘country must ensure that any new law must deal with the whole market, not just one sector, to be effective.

“Tackling cartels in any sector s always, in the OECD's view, important, says Jennings. "[However), introducing a
general competition law to make markets work well would be more likely to deliver broader benefits for
Philippine consumers in the wider economy as well as in the specific oil market.”

Others point to a need for rosources to back up competition enforcement. Erik Soderlind, head of Asia competition at
Linklaters LLP in Hong Kong says: "It is no use calling for new competition regimes unless sufficient resources
are allocated to the authoritics that are put in place to enforce them. Having 'effective' legislation on the books
serves no practical purpose.”

At present, the country has no specific legislation to deal with competition issues, although there are  number of
‘pending bills before congress. Dennis Quintero, a senior associate at Quisumbing Torres in Manila says: "There is
a strong likelibood that these bills will be passed into a law that will stengthen Philippin antitrust legislation and
enable the country to catch up with the more sophisticated competition laws of other jurisdictions.

‘Source: bitpswww globalcompetiionrevien.cominewe/artcle/12533/philippines-agency-demands-antitrust-aw- fight-inflation/

Thailand

« Thai Constitution (1999) Art 87 — Government must
support free markets led to Trade Competition Act
1999

» Thai Constitution 2007 Art 43

A person shall be free to engage in activities or
occupations and to compete freely and fairly.
Restriction of such right under paragraph one is
prohibited except by virtue of law, with a specific
purpose of maintaining economic and social liability.
protecting public utilities ... or preventing monopoly
or removing unfair competition.”
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» Price Control and Monopoly Act 1979 had price
control provisions and anti-monopoly provisions —
now replaced by
= Prices of Goods and Services Act 1999 (eg soap, pigs)

and :

Trade Competition Act 1999

« Section 25 — market dominance

* Section 26 — mergers

+ Section 27 - price and trade collusion

+ Section 29 ~ unfair trade practices (eg which destroys,
impairs, obstructs, impedes or restricts other business

operators

Thailand

Trade Competition Act — per se prohibition on horizontal
agreements that:

= §27(1) — fix selling price
= S 27(2) - fix buying prices or volumes

= $27(3) - facilitate market sharing

S 27(4) - facilitate bid-rigging

Ss 27(5) and (6) — exclusionary agreements

S 27(2) — agreements on output restriction
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+ S 27 prohibits agreements if they amount to “monopoly, reduction of
competition or restriction of competition in the market of any particular goods
or any particular service” including:

- Fixing geographical areas in which each business operator may distribute or restrict
the distribution of goods or services therein of fixing customers o whom each
business aperator may sell goods or provide services to the exclusion of other business
operators from competition in the distribution of such goods or services™ (exclusive
temitories and exclusive dealing)

appointing o entrusting any person as a sole distributor or provider of the same
goods or sérvices or those of the same kind (exclusive territory)

fixing conditions or procedures in connection with the purchase of distribution of
00ds or services in or order to ensure the uniform or agreed practice (ey RPM)

« Conduct under ss 27(5)-(10) can be exempted (eg exclusive territories)

+ $ 35 provides for an exemption if the agreement is notified to the Commission
with adequate reasons. Granted if agreement is beneficial to business promotion
and has no serious harin to the economy and consumers

Regulatory Abuse of Dominance, Thailand

« A business is dominant if:
o It has more than 50% market share and

= At least 1,000 million baht turnover in previous
year

« A business is jointly dominant if:

s [t is one of the biggest 3 firms with more than a
75% market share and

= Combined turnover more than 1,000 million baht
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Regulatory Abuse of Dominance, Thailand

Trade Competition Act, Section 25, states a dominant business
operator shall not:

+ Unreasonably fix or maintain purchasing or selling prices of good or
services;

Inreasonably fix compulsory conditions, directly or indirectly,
requiring other business operators who are his customer to restrict
services, production, purchase or distribution of goods, or restrict
opportunities in purchasing or selling goods, receiving or providing
services or securing credits from other business operators;

Suspend. reduce or restrict services, production, purchase, distribution.
deliveries or importation without justifiable reasons. destroy
causing damage 1o goods; or

Intervene in the operation of business of other persons without
justifiable reasons.

Deunden Nikomborirak Spring 2006 26 NW. J. INT'L L. & BUS. 597

“Case Study # 2: Whiskey and Beer Tied-Sales

In the second case, the Surathip Group, manufacturer of Chang Beer and Elephant
Brand Beer, and holder of an exclusive concession to produce liquor/whiskey,
allegedly tied the sale of its beers to the sale of a highly demanded whiskey/liquor in
order to take market share from its competitor in the beer market. n23 While the
Commission found that the practice of tying beer to whiskey sales constituted an
obvious breach of Section 25 of the Trade Competition Act, which addresses abuse
of dominance, it also found that retailers, rather than the manufacturer, were guilty of
tying the products. This finding is odd, given that retailers had no incentive to pursue
such a practice unless the manufacturer demanded it. The Commission also ignored
the fact that the manufacturer held a 25% equity share in many retail stores, meaning
that these retailers were likely to have acted on behalf of the major shareholder.
Despite the finding of a violation of the Act, the Commission did not undertake legal
actions against the retailers because Section 25 of the law was unenforceable in the
absence of a dominance threshold.”
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Section 35. Any business operator wishing to apply for permission to carry out the act under
section 26 or section 27(5),(6).(7),(8),(9) or (10) shall submit an application in
accordance with the form, rules, procedure and conditions prescribed and published by
the Commission in the Government Gazette.

The application must at least:
1 oniin adequate reasons and specify necessity for the act:
the intended procedures th

3. the duration therefor

Section 36. The Commission shall complete the consideration of the application under
section 35 within ninety days as from the date of its receipt; provided that the business
operators, members of the specialized sub-committee and competent officials concerned
‘must be given reasonable opportunities to give explanations and present supporting
evidence.

In the case where the consideration cannot be completed within the time specified in
paragraph one on account of necessity, the Commission may extend an extension of time
for not more than fifteen days, but the reasons and necessity for the extension shall also
be recorded therein.

+ NOTE: “Procedures for examining mergers and agreements on anti-competitive
practices have not been specified yet. Cnnejn(ly, it is under the process of consideration.”

2t Thailand Adminthadmo] hunl

Thailand
Complaints

Oct.1999 - Dec.2008
¢ 5
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From Vietnam Competition Authority (VCAD) Website - Overview of the Compet
Competition is widely recognized as a dynamic for economic development, social and technological
improvement. In the current situation of Vietnam's economy, fair and equal competition takes a

fundamental role, ensuring an effective functioning of the market mechanism. In an effort to create a

favorable environment that facilitates economic development, on the 3rd of December, 2004, at

session 6th, the National Assembly in legislature XI, passed the Competition Law No. 27/2004/QH11

and the law took effect on the Ist of July, 2005.

With 123 Articles incorporated in 6 chapters, the Competition Law aims at

>> Control competition-restricting acts or acts that would likely result in competition restriction,
particularly in the context of market opening-up and global economic integration;

>> Protect from unfair competition actions the legitimate rights of enterprises to do business, and;

>> Create and sustain a fair competitive environment.

To achieve this objective, the Competition Law classifies its scope of application into two major
behaviors .. competiionrestrictive acs and unfaitcompetton ats. As for competition restrictive
acts, the Law regulates 3 forms of acts, including Competition-restriction agreement, abuse of the
dominant position or a monopoly position on the market and economic concentration. As for unfair
competition acts, the Law regulates 10 types of acts, including misleading indications, infringement
upon business secrets, Constraint in business, Discrediting other enterprises, etc and others unfair
competition acts according to the criteria determined in Clause 4, Article 3 of the Law as prescribed
by the Government.

Concerning the subject of application, the Law applies to 2 major groups, including Business

onganizations and individuals (enterpries) i . enteprises producing or upplying products,uswell s
sectors and domains; and

providing publicuilty sevice; entrpriss operating i tae-moropolized
foreign enerprises operating in Vietnam and professional associations operating in Vietnam. In

addition, Article 6, the Competition Law sets forth acts that State management agencies are prohibited

from performing

Vietnam
Anti-Competitive Agreements

« Law on Competition No 27, 2004

= Horizontal Agreements Art 8 sets out per se prohibitions
on horizontal agreements including: price-fixing, market
sharing, output restriction, investment restraint,
restrictions on expansion, exclusionary agreements and
bid-rigging

Vertical Agreements Art 9 lists agreements that are per se
illegal — most are horizontal — but includes “Agreements
to impose on other enterprises condition for signing
contracts for the purchase and sale of goods and services
or to force other enterprises to accept obligations not
related in a direct way to the subject of the contract” (i.e.
tying)
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Vietnam - Vertical Agreements

VIETNAM (contd) i feilid=9 5
A striking difference between Vietnam's legal regime and that of the EU is that rcgulmn of agreements in
restraint of competition in Vietnam appears to be limited to horizontal agreements (i.¢. agreements
between compefitors, often referred o as cartels), with vertical arrangements being regulated solely under
the provisions relating to abuse of dominant market position.

1o

According to the Competition Law, the following agreements in restraint of competition are prohibited only
‘when the participating parties have a combined market share of 30% or more of the relevant market
(Decree 116 provides more details on how to determine the relevant market and market share):

price-fixing agreements (direct or indirect);

agreements to divide the market or sources of goods and services;

agreements to restrain or control the volume of production, purchase or sale of goods or supply of services;
agreements to restrain technological investment; and

agreements to improve other enterprises' conditions before entering into a contract for the purchase/sale of
goods or services, or to force other enterprises to accept unrelated obligations.

The following agreementsinFestaint of ompetion (boycots and tender collusion) are iy prohited

under the Law, and no exemptions are available:

1 agreements which prevent, impede o do not allow other enterprises to participate in a market o to develop
business;

2 agreements which exclude from a market other enterprises not parties to the agreement; and

3 collusive agreements that allow one or more parties to win a tender for supply of goods or services

s —

Vietnam

Unhealthy competition remains on medicine market 16:10' 26/03/2009 (GMT+7) VietNamNet
Bridge

Unhealthy competition prevails in Vietmam's medicine market as distributors and producers shake
hands and fix prices. Thus, medicine prices are unsustainable, according to a recent report on
competition in the country s drug distribution system conducted by the Vietnam Competition
Administration Department, or VCAD.

Bach Van Mung, who is head of the department and responsible for the report, said that the local
‘medicine market depended on imported drugs and a huge market share was held in the hands of
foreign enterprises. The report says that Vietnam has 800 enterprises in the medicine industry, 439
of which are foreign companies including 20 major international pharmaceutical companies. The
foreign companies dominate the market with a huge supply chain and annual tumover from VND100
to VND1,000 billion each because they mainly supply specialized medicine at high cost.

The report cited 100% foreign invested companies Diethelm Vietnam, Mega Lifesciences Vietnam and
Zuellig Pharma Vietnam are dominating the specialized medicine segment. Mung said collusion was
obvious among local medicine exporters. foreign representative offices, local drug manufactures and
intermediaries. According to the report, foreign companies say medicine prices are declared to the
National Drug Administration and the National Customs Department before the drugs are imported
into Vietnam. Wholesale and retail prices are decided by Vietnam’s importers and distributors.
However, the Vietnam Competition Administration Department interviewed local importers and
distributors who said that prices are decided by foreign companies.
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Unhealthy competition remains on medicine market 16:10' 26/03/2009 (GMT+7) VietNamNet
Bridge (Cont'd)

Pham Khanh Phong Lan, deputy director of HCMC’s Health Department, confirmed with the Daily that
intermediaries, representative offices and foreign companies are negotiating prices and that foreign
pharmaceutical companies also decide wholesale and retail prices and sometimes hike prices by
300%. To deal with the situation, VCAD warned that the Vietnam Medicine Law is insufficient.
“Regulation is needed to control these acts and calm the market down and offer reasonable prices fi
local consumers,” Lan said.

The National Drug Administration reported that annual expenditure for medicine per capita is US$18.9,
245.5% increase compared to 2007. The administration also said that Vietnam would see more and
more foreign companies enter the market because under the country’s WTO commitment foreign
pharmacists and their branches in Vietnam have the right to import medicine. Additionally, the
import tax on vitamins and antibiotics is down from 3-7%. The administration forecasts that the
industry will see mergers and acquisitions among local pharmaceutical companies within the next
three years to compete with the foreign wave.

htp://english.vietnamnet.vv/biz/2009/03/838376

Vietnam

Vietnam denies animal feed price fixing 25 Mar 2009

Nguyen Xuan Duong, Deputy Director of the Livestock Husbandry Department
under the Ministry of Agriculture and Rural Development (MARD), affirmed
that there is no monopoly in animal feed pricing in Vietnam since no company
holds up to 30% of the market share in Vietnam.

The question has been raised after people found out that the domestic feed prices
have not decreased, despite the sharp falls in the prices of feed material prices
in the world’s market. Duong said that biggest market share holder in the feed
market, the CP Group, only holds 20% of the market share only.

MARD has proposed the Government to put several categories of feed materials,
the supply of which has been relying on imports, into the list of products which
need to have prices stabilized. For example, the list of the products which have
the prices controlled by the State.

In long term, the ministry said that it is necessary to set up reasonable prices to
push up the production of feed materials domestically. Duong from MARD said
that Vietnam’s small enterprises need to cooperate with each other, so as to be
able to import feed materials in large quantities and at low prices.

http:/www.pigprogress.net/news/vietnam-denies-animal-feed-price-fixing-2754.html
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+ The Vietnamese Law on Competition differs in that there two
different provisions re market power:

* Abuse of dominant position on the market

* Abuse of monopoly position on the market
Art 3(1) says “Relevant market means the relevant market of
products and the relevant geographic market. Relevant market of
products means a market of goods, services which are
interchangeable in terms of characteristics, use, purposes and
prices. Relevant geographic market means a specific geogrphical
area in which exists goods. Services which are internchangeable

under similar conditions of competition, and which is considerably
differentiated from neighbouring areas™

Regulatory Abuse of Dominance, Vietnam

Dominant position on the market - Under Article 11 of the Law, dominant
position on the market is defined by market share or the ability to restrict
competition in relevant market of the enterprise. Enterprises shall be
considered to hold the dominant position on the market if they have market
shares of 30% or more on the relevant market or are capable of restricting
competition considerably. Groups of enterprises shall be considered to hold
the dominant position on the market if they take concerted action to restrict
competition and fall into one of the following cases:

Two enterprises having total market share of 50% or more on the relevant

market:

Three enterprises having total market share of 63% or more on the

relevant market;

Four enterprises having total market share of 75% or more on the

relevant market

http://www.vead.gov.vn/Web/Content.aspx distid=308& lang=en-US
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Abuse of Monopoly position
“An enterprise shall be considered to hold the monopoly position if
there is no enterprise competing on the goods or services dealt in
by such enterprise on the relevant market.” (Art. 12, Competition
Law)

+ So monopoly properly defined (100% of the market)
htg:://www.indochineccunsel.com/?asin=detail&id=95&idcate=27&i
sub=29

Regulatory Abuse of Dominance, Vietnam

Abuse of Dominant Position

= If dominant then Art 13 prohibits

. Selling goods or services at prices lower than aggregate costs

2. Imposing irrational buying or selling prices or fixing minimum re-selling
prices causing damage to customers (Art 27 defines *irrational” as selling
below production cost)

. Restricting production, distribution of goods, services, limiting markets.
preventing technical development, causing damage to customers

w

4. Imposing discrimination “in order to create inequality in competition”
vhich have ‘no direct connection with
full-line forcing etc

wu

. Imposing obligations in sales contracts
the subject of such contracts” ie tyin,
6. Preventing new competition from entering market
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Abuse of Monopoly Position
If monopoly then is addition to above, Art 14 also prohibit the two
following acts:
= Imposing unfavorable conditions on customers;
= Abusing the monopoly position to unilaterally modify or cancel
the contracts already signed without plausible reasons.

« More details of prohibited acts of abusing the monopoly position
on the market are defined under Art. 23-33 of Decree
116/2005/ND-CP.

http://www.indochinecounsel.com/?asin=detail&id=95&idcate=27&idsub=29

Vietnam VCAD Monthly Newsletters, May 2009

The most ecent newsleter starts of with news of a major decision. On Aprl 14,009, the Vietnam
Competition Council in a public hearing fined the Vietam Ai Petrol Company (otherwise known as
Vinapeo) approximately 3 billion dong for abuses of its monapoly positon. The Council determined that

‘wihien Vinapeo cut off supplies to a predecessor of Jetsar Pacific Airlines in April, 2008 it violated
Clauses 2 and 3 of Article 14 of the Competition Law, The maximum monetary penalty under these
provisions is 10% of Vinapeo’s revenue from the financial year immediately preceding the year the
conduct occurred - a sum significantly higher than the fine actully imposed.

http://www.antitrustasia.com/sites/default/files/2881941_1_Vietnam%20update%20Jan-
May%202009.PDF
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“Article 16 Economic concentration

Economic concentration means conduct of enterprises comprising:
1. Merger of enterprises:

2. Consolidation of enterprises;

3. Acquisition of an enterprise.

4. Joint venture between enterprises;
5. Other forms of economic concentration as stipulated by law

Article 17 Merger, consolidation, acquisition and joint venture between enterprises
1. Merger of enterprises means the transfer by one or more enterprise(s) of all of its
lawful assets, rights, obligations and interests to another enterprise and at the same time

the termination of the existence of the merging enterprise(s).

2. Consolidation of enterprises means the transfer by two or more enterprises of all of
their lawful assets, rights, obligations and interests to form one new enterprise and at
the same time the termination of the existence of the consolidating enterprises.

3. Acquisition of an enterprise means the purchase by one enterprise of all or part of
the assets of another enterprise sufficient to control or govern the activities of one or all
of the trades of the acquired enterprise.

4. Joint venture between enterprises means two or more enterprises together contribute
a portion of their lawful assets, rights, obligations and interests to form a new
enterprise.”

Vietnam

Article 18 Prohibited cases of economic concentration

Any economic concentration shall be prohibited if the enterprises
participating in the economic concentration have a combined market
share in the relevant market of more than fifty (50) per cent, except in
the cases stipulated in article 19 of this Law or where the enterprise
after the economic concentration still falls within the category of
medium and small sized enterprises as stipulated by law.

Article 19 Cases of exemption for prohibited economic concentration
A prohibited economic concentration as stipulated in article 18 of this
Law may be considered for exemption in the following cases:

1. One or more of the parties participating in the economic
concentration is or are at risk of being dissolved or of becoming
bankrupt;

2. The economic concentration has the effect of extension of export or
contribution to socio-economic development and/or to technical and
technological progress.
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Vietnam

Article 20 Notification of economic concentration

1. In the case where enterprises participating in an economic concentration have
a combined market share in the relevant market of from thirty (30) per cent to
fifty (50) per cent, the legal representative of such enterprises must notify the
administrative body for competition prior to carrying out the economic
concentration. If the enterprises participating in the economic concentration
have a combined share in the relevant market of less than thirty (30) per cent
or if, after the economic concentration, the enterprise still falls within the
category of medium and small sized enterprise as stipulated by law, they shall
not be required to provide notification.

2. Enterprises participating in an economic concentration and entitled to
exemption pursuant to article 19 of this Law shall submit a file for request of
exemption in accordance with the provisions in Section 4 of this Chapter,
instead of providing notification of the economic concentration.

So, Vietnam has a voluntary merger notification system if the combined
market share is greater than 30% - but mergers leading to a market share
greater than 50% are prohibited per se unless exempted

Competition Law
for ASEAN?

* The EC Treaty signed in Rome in 1957 said that ‘undistorted
competition’ was one of its fundamental objectives
* Main competition provisions in Arts 81-88
= Arts 81 and 82 prohibit anti-competitive agreements and abuse of
dominance
Art 86 stops Member States from adopting measures that would
violate competition rules (relative to state-owned firms and firms
involved in services of general economic interest)
Art 87 prevents Member States from giving state aid that restrict
competition and intra-Community trade
At the EC level the European Commission overseas those
provisions (Director-General Competition or DG COMP). At the
national level all Member States have there own competition
authorities which apply EC and national competition laws
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« For there to be an ASEAN Competition law there
would have to be:

Agreement on the competition law rules (but several

countries do not have competition laws at all or at least

do not effectively implement them)

Provisions dealing with attempts by ASEAN countries

to advantage their own firms relative to other ASEAN

members

A supra-national regulator to handle competition law

issues that have an impact wider than a single ASEAN

country

« The prospects?

COMMUNITY BLUEPRINT

“B1. Competition Policy

41. The main objective of the competition policy is to foster a culture of

fair cum%etition. Institutions and laws related to competition policy have

recently been established in some (but not all) ASEAN Member Countries

(AMCs). There is currently no official ASEAN body for cooperative work

on CPL to serve as a network for competition agencies or relevant bodies

to exchange policy experiences and institutional norms on CPL.

Actions:

i l:'zl(l)(l‘:‘ex\our to introduce competition policy in all ASEAN Member Countries by

blish a network of authorities or agencies responsible for competition policy

to serve as a forum for di ng and coordinating competition policies:

iii. Encourage capacity building programmes/activities for ASEAN Memiber
‘Countries in developing national competition policy; and

iv. Develop a regional guideline on competition policy by 2010, based on country
experiences and international best practices with the view to creating a fair
competition environment. *

hitp://www.aseansec.org/21083 pdf

ASEAN ECONOMIC !!! I!l |i|
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From Speech by Mr. Teo Eng Cheong, Chief Executive of the Competition Commission of
Singapore

“The AEGC has held two Meetings, two training work shops, and one policy dialogue session
with the Chairman of the UK Office of Fair Trading, Mr. Philip Collins. Three workgroups
have also been set up to carry out the AEGCs projects; a workgroup on capacity building
planning for member economies, led by Malaysia; a workgroup for the publication of a
‘handbook on ASEAN competition laws to provide clarity and facilitate businesses
investment decisions in the region, led by Vietnam, and a workgroup for the drafting of a
regional guideline on competition policy, led by Singapore. As the AEGC, we have also
contributed to the competition chapter of the successfully concluded ASEAN Australia New
Zealand Free Trade Agreement, or AANZFTA.

And more than just the tasks we have completed, the intangibles, like the friendships forged over
‘meetings and trainings, and the many meals in between, cannot be measured in any scorecard.
There is value in knowing that we are all working towards a collective purpose, to create a
highly competitive economic region out of ASEAN., The setting up of the AEGC has
definitely sent a strong signal to the global business community and investors that ASEAN is
serious in ensuring a fair and competitive market conducive to businesses and benefiting
consumers.

3rd Meeting of the ASEAN Experts Grou
Kuala Lumpur, Malaysia 25 - 26 March 2009

From Specch by Mr. Teo Eng Cheong, Chief Exccutive of the Competition Commission
of Singapore

But more importantly, we have built the strong foundations on which the AEGC will
continue to grow in the next few years.

The AEGC has much to do, and to look forward to in its second year. We have
many programmes lined up for the next 2 years, as well as donor partners willing to
support the AEGC with funding and technical assistance. We will have technical
assistance and funding from the Federal Government of Germany through InWEnt, and
through the German Technical Cooperation, or GTZ. We have also benefited greatly
from the US Federal Trade Commission and Department of Justice, as well as the Asian
Development Bank Institute and the Japan Fair Trade Commission, and we look forward
to continued partnerships with these agencies.”

hitp://wwiw.ccs. gov.sg/NewsEvents/Speeches/3rd+AEGC-+Meeting+25+Mar+09.htm
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* Brunei - considering whether to introduce competition
law — seems reluctant given its small size and open
economy — relies on sector competition regulation

« Cambodia not expected to introduce competition law
before 2010 (drafting started with help of two French
experts)

« Laos — there is Decree om Trade Competition to establish
Trade Competition Commission, but decree not
implemented yet

« Malaysia — in final drafting stage — Bill expected to be
introduced later this year
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