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摘要及目的

國際透明組織（Transparency International,TI）自1995年起每年均公佈全球貪腐印象指數報告（Corruption Perception Index,簡稱CPI），1995年以來，德國於貪腐印象指數報告之排名均在全球前20名之內，近3年（2007、2008及2009年）之排名為第16、14及14名，得分分別為8.0分、7.9分及8.0分；另從國際透明組織所發佈之「行賄指數（Bribe Payers Index，簡稱BPI）」觀察，德國歷次排名分別為1999年第9名、2002年居第9名、2006年居第7名、2008年排名第5名，得分分別為6.2分、6.3分、7.34分及8.6分。因此，不論由貪腐印象指數排名或行賄指數排名之分析，德國均屬高度廉潔國家之ㄧ。而臺灣在全球貪腐印象指數近3年之排名則為第34、39及37名，得分分別為5.7分、5.7分及5.6分；行賄指數的排名1999年排名第17名、2002年第19名、2006年第26名、2008年排名第14名，得分則分別為3.5分、3.8分、5.41分及7.5分。由全球貪腐印象指數報告或行賄指數排名之評析，我國尚屬中度廉潔國家。
我國已歷經2次政黨輪替，民主制度之建立業受世界各國之高度肯定。馬英九總統上任以來，即以「廉能、專業、永續、均富」為施政方針，並以「廉正、專業、效能、關懷」為公務人員的核心價值，展現推動廉政的決心，政府各部門尤應掌握契機，除應積極推動「國家廉政建設行動方案」等各項廉政建設外，亦可參考高度清廉國家推動廉政作為之經驗，以為借鏡，期能建立乾淨政府、誠信社會之理想。
1993年成立的國際透明組織，係國際上唯一專門致力於抑制貪污腐敗的國際性非政府組織（NGO）。該組織的發起人彼得‧艾根（Peter Eigen）試圖結合公民社會、民間企業與政府機關組成的強大聯盟，從行賄、收賄兩大方向打擊貪腐，藉由國際社會的集體力量，激發帶動各國民間社會的反貪腐能量，一起為建立更廉潔的地球而努力。
　　國際透明組織在世界上已成立90個國家分會（National Chapters），希望透過其在世界各國的分會，結合來自政府、企業與社會正直廉潔的人士，共同為制度的革新而努力。國際透明組織的主要工作不是針對單一特定貪腐事件進行報導與查訪，而是著眼於國家及國際間抑制貪腐工具的建立，並推動各種反貪腐機制的建立與政策的改革。國際透明組織所開發之反貪腐策略、反貪工具及設立廉潔之標準等促進全球廉潔之作為，亦足為我國參採效法。
考察期程
	日期
	時間
	參訪機構

	98/8/24
	20：20〜23：20
	晚間18：00出發前往桃園國際機場，20；20搭乘國泰航空班機飛往香港；23：20由香港轉機，搭德國漢莎航空班機，飛往慕尼黑，05：30抵達慕尼黑，總計飛行13小時55分。

	98/8/25
	05：30〜17：30
	上午07：40由德國慕尼黑搭乘德國漢莎航空班機飛往柏林，08：45抵達柏林。由我國駐德國柏林代表處張副組長維達、詹秘書子文、黃文王先生接機。

10：30由詹秘書子文帶領參觀柏林之歷史建築，包括：布蘭登堡廣場、柏林大教堂、勝利女神及納粹屠殺猶太紀念碑等。

	98/8/26
	09：30〜18：00
	上午09：30由詹秘書子文帶領赴柏林市郊之中世紀修道院、二次世界大戰期間希特勒為運補戰爭資源之運河、納粹集中營、柏林圍牆等。

下午17：00拜會我國駐德國柏林代表處魏代表武煉，並由王簡任視察偉松代表本部致贈魏代表、張副組長維達及詹秘書子文等3人各1份紀念品（本部致贈貴賓禮品）。

	98/8/27
	09：50〜10：40
	上午09：50赴我國駐柏林代表處與張副組長維達及翻譯黃文王先生研討拜會德國聯邦人事委員會相關議題。

	98/8/27
	11：00〜12：10
	上午10：30由柏林代表處張副組長維達及翻譯黃文王先生等2人陪同，拜訪德國「聯邦人事委員會」（瞭解該國相關法規制訂及運作的經驗）。

聯邦人事委員會由MR`n Dr. Marie-Luise Streeck女士等3人接待及解說，並由王簡任視察代表本部致贈2份紀念品。

	98/8/27
	13：30〜18：00
	整理拜訪德國「聯邦人事委員會」相關資料。

	98/8/28
	09：30〜12：00
	上午09：00由柏林代表處張副組長維達及詹秘書子文等2人陪同拜訪總部設在柏林的「國際透明組織秘書處」（瞭解如何評估各國貪污狀況）。

09：30由該組織亞太部東亞暨南亞區高級主任廖燃先生（Ran Liao）接待並簡報。由王簡任視察代表本部致贈廖燃先生紀念品。

	98/8/28
	13：30〜18：00
	整理拜訪國際透明組織秘書處相關資料。

	98/8/29
	10：00〜18：00
	13：05搭乘德國漢莎航空班機飛往慕尼黑，下午14：15抵達慕尼黑。由我國駐慕尼黑辦事處羅組長美舜及李秘書俊志接機。

17：00我國駐慕尼黑辦事處朱處長建松及羅組長美舜導覽慕尼黑市政府及市區古蹟，由王簡任視察代表本部致贈朱處長1份紀念品。

	98/8/30
	09：00〜18：00
	自行參觀慕尼黑市區。

	98/8/30
	19：00〜21：50
	19：00由慕尼黑辦事處羅組長美舜送團員赴機場。21：50於慕尼黑機場搭乘德國漢莎航空班機前往香港轉機，8月30日下午14：50抵達香港，總計飛行11小時（時差6小時）。

	98/8/31
	16：30〜19：00
	16：30於香港搭乘國泰航空班機返台，18：15抵達桃園國際機場，結束參訪行程。


第一章  前言

    馬總統英九先生於民國97年8月11日參加法務部舉辦的「2008年臺灣國際廉政研討會」，開幕致詞時曾說：「…一個國家的廉政和其競爭力是成正比的，國家廉政做得愈好，它的競爭力就愈強。不論是國際透明組織所做的國家廉政調查，還是日內瓦世界經濟論壇（WEF）的全球競爭力評比（World Competitiveness Yearbook），以及瑞士洛桑管理學院（IMD）的世界競爭力調查（Global Competitiveness Report，簡稱GCR），都會把廉政納入國家競爭力的評比，所以國家競爭力的高低與其廉政是否良好，是有絕對的正向關係。…」、「…人民的信賴是政府最大的資產，貪污則是人民信賴最大的腐蝕劑。我們任何人都應時時惕勵自己「權力使人腐化，絕對的權力使人絕對的腐化」。反貪促廉是我們新政府的首要工作，希望大家全力來配合，讓臺灣除了經濟奇蹟的成就之外，也能夠在政治清廉方面，在世界站上重要的地位」
。
經檢視2007至2009年瑞士洛桑管理學院（IMD）的世界競爭力調查報告（GCR）及國際透明組織（Transparency International,TI）公佈之全球貪腐印象指數報告（Corruption Perception Index,簡稱CPI），在世界競爭力調查報告前20名之國家，其在國際透明組織（TI）之全球貪腐印象指數報告前20名者，分別為2007年18個國家、2008年16個國家、2009年17個國家，印證一個國家的廉能政治與國家競爭力的確息息相關（表1至表3）。

依據國際透明組織自1995年起公佈之全球貪腐印象指數報告（貪腐印象指數是根據各國商人、學者與國情分析專家，對一國之公務人員與政治人物廉潔認可的評價，以滿分10分代表清廉），德國之排名均在全球前20名之內，近3年（2007、2008及2009年）之排名為第16、14及14名，得分分別為8.0分、7.9分及8.0分（表4）
；另從國際透明組織所發佈之「行賄指數（Bribe Payers Index，簡稱BPI）」（行賄指數是測量主要出口國跨國公司在海外行賄頻率與嚴重程度，其數據係根據世界經濟論壇(WEF)年度對全球100多個國家1萬多個私人企業的經理人所進行的「企業經理人問卷調查（the Executive Opinion Survey）」觀察，德國歷次公佈的排名分別為1999年在19個國家中排名第9名、2002年在21個國家中居第9名、2006年在30個國家中居第7名、2008年在22個國家排名第5名，得分分別為6.2分、6.3分、7.34分及8.6分（表5至表8）。因此，不論由貪腐印象指數排名或行賄指數排名之分析，德國均屬高度廉潔國家之ㄧ。而臺灣在全球貪腐印象指數近3年之排名則為第34、39及37名，得分分別為5.7分、5.7分及5.6分（表9）；行賄指數的排名1999年排名第17名、2002年第19名、2006年第26名、2008年排名第14名，得分則分別為3.5分、3.8分、5.41分及7.5分。由全球貪腐印象指數報告或行賄指數排名之評析，我國尚屬中度廉潔國家，仍應結合公私部門，強化反貪策略與廉能作為，期能於短期內邁向高度廉潔國家，並提昇國家競爭力。

表1  2007年世界競爭力與貪腐印象指數排名
	國家或地區
	美國
	新加坡
	香港
	盧森堡
	丹麥
	瑞士
	冰島
	荷蘭
	瑞典
	加拿大
	奧地利
	澳大利亞
	挪威
	愛爾蘭
	中國
	德國
	芬蘭
	臺灣
	紐西蘭
	英國

	競爭力排名
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13
	14
	15
	16
	17
	18
	19
	20

	貪腐印象排名
	20
	4
	14
	12
	1
	8
	6
	7
	5
	9
	15
	11
	10
	17
	72
	16
	2
	34
	3
	13


表2  2008年世界競爭力與貪腐印象指數排名
	國家或地區
	美國
	新加坡
	香港
	瑞士
	盧森堡
	丹麥
	澳大利亞
	加拿大
	瑞典
	荷蘭
	挪威
	愛爾蘭
	臺灣
	奧地利
	芬蘭
	德國
	中國
	紐西蘭
	馬來西亞
	以色列

	競爭力排名
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13
	14
	15
	16
	17
	18
	19
	20

	貪腐印象排名
	18
	4
	12
	5
	11
	1
	9
	9
	1
	7
	14
	16
	39
	12
	5
	14
	72
	1
	47
	33


表3  2009年世界競爭力與貪腐印象指數排名
	國家或地區
	美國
	香港
	新加坡
	瑞士
	丹麥
	瑞典
	澳大利亞
	加拿大
	芬蘭
	荷蘭
	挪威
	盧森堡

	德國
	卡達
	紐西蘭
	奧地利
	日本
	馬來西亞
	愛爾蘭
	中國

	競爭力排名
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11
	12
	13
	14
	15
	16
	17
	18
	19
	20

	貪腐印象排名
	19
	12
	3
	5
	2
	3
	8
	8
	6
	6
	11
	12
	14
	22
	1
	16
	17
	56
	14
	79


表4  德國歷年(1995-2009年)「貪腐印象指數」排名及分數
	年度
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008
	2009

	分數
	8.14
	8.27
	8.23
	7.9
	8.0
	7.6
	7.4
	7.3
	7.7
	8.2
	8.2
	8.0
	7.8
	7.9
	8.0

	排名
	13
	13
	13
	15
	14
	17
	20
	18
	16
	15
	16
	16
	16
	14
	14

	評比
國家
	42
	54
	52
	85
	99
	90
	91
	102
	133
	146
	159
	163
	180
	180
	180


表5  國際透明組織1999年行賄指數(Bribe Payers Index)
	排名
	1
	2
	2
	4
	5
	6
	7
	8
	9
	9
	11
	12
	13
	14
	15
	16
	17
	18
	19

	國
家
或
地
區

	瑞典
	澳大利亞
	加拿大
	奧地利
	瑞士
	荷蘭
	英國
	比利時
	德國
	美國
	新加坡
	西班牙
	法國
	日本
	馬來西亞
	義大利
	臺灣
	南韓
	中國

	分
數
	8.3
	8.1
	8.1
	7.8
	7.7
	7.4
	7.2
	6.8
	6.2
	6.2
	5.7
	5.3
	5.2
	5.1
	3.9
	3.7
	3.5
	3.4
	3.1


表6  國際透明組織2002年行賄指數(Bribe Payers Index)
	排名
	1
	2
	2
	4
	5
	6
	6
	8
	9
	9
	11
	12
	13
	13
	15
	15
	17
	18
	19
	20
	21

	國家或地區
	澳大利亞
	瑞典
	瑞士
	奧地利
	加拿大
	荷蘭
	比利時
	英國
	新加坡
	德國
	西班牙
	法國
	美國
	日本
	馬來西亞
	香港
	義大利
	南韓
	臺灣
	中國
	俄羅斯

	分數
	8.5
	8.4
	8.4
	8.2
	8.1
	7.8
	7.8
	6.9
	6.3
	6.3
	5.8
	5.5
	5.3
	5.3
	4.3
	4.3
	4.1
	3.9
	3.8
	3.5
	3.2


表7  國際透明組織2006年行賄指數(Bribe Payers Index)
	排名
	1
	2
	3
	4
	5
	6
	7
	8
	9
	9
	11
	12
	13
	14
	15
	16
	17
	18
	18
	20
	21
	22
	23
	24
	25
	26
	27
	28
	29
	30

	國家或地區
	瑞士
	瑞典
	澳大利亞
	奧地利
	加拿大
	英國
	德國
	荷蘭
	比利時
	美國
	日本
	新加坡
	西班牙
	阿拉伯聯合大公國
	法國
	葡萄牙
	墨西哥
	香港
	以色列
	義大利
	南韓
	沙烏地阿拉伯
	巴西
	南非
	馬來西亞
	臺灣
	土耳其
	俄羅斯
	中國
	印度

	分數
	7.81
	7.62
	7.59
	7.5
	7.46
	7.39
	7.34
	7.28
	7.22
	7.22
	7.1
	6.78
	6.63
	6.62
	6.5
	6.47
	6.45
	6.01
	6.01
	5.94
	5.83
	5.75
	5.65
	5.61
	5.59
	5.41
	5.23
	5.16
	4.94
	4.62


表8  國際透明組織2008年行賄指數(Bribe Payers Index)
	排名
	1
	1
	3
	3
	5
	5
	5
	8
	9
	9
	9
	12
	13
	14
	14
	14
	17
	17
	19
	20
	21
	22

	國家或地區
	比利時
	加拿大
	荷蘭
	瑞士
	德國
	英國
	日本
	澳大利亞
	法國
	新加坡
	美國
	西班牙
	香港
	南非
	南韓
	臺灣
	義大利
	巴西
	印度
	墨西哥
	中國
	俄羅斯

	分數
	8.8
	8.8
	8.7
	8.7
	8.6
	8.6
	8.6
	8.5
	8.1
	8.1
	8.1
	7.9
	7.6
	7.5
	7.5
	7.5
	7.4
	7.4
	6.8
	6.6
	6.5
	5.9


表9  臺灣歷年(1995-2009年)「貪腐印象指數」排名及分數
	年度
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008
	2009

	分數
	5.08
	4.98
	5.02
	5.3
	5.6
	5.5
	5.9
	5.6
	5.7
	5.6
	5.9
	5.9
	5.7
	5.7
	5.6

	排名
	25
	29
	31
	29
	28
	28
	27
	29
	30
	35
	32
	34
	34
	39
	37

	評比
國家
	42
	54
	52
	85
	99
	90
	91
	102
	133
	146
	159
	163
	180
	180
	180


由上述各表可悉，德國不論在貪腐印象指數、行賄指數或世界競爭力排名，均屬高度廉潔及競爭力強之國家，為汲取該國有關廉政機制之優點其推動廉政作為之經驗，及瞭解國際透明組織所開發之反貪腐策略、反貪工具及設立廉潔之標準，與促進全球廉潔之相關作為，本部特依「98年度出國考察計畫」指派簡任視察王偉松與科長陳范回出國參訪。

第二章  德國政府廉政體制

第一節  德國廉政制度

德國人守法敬業的精神與嚴謹的治學態度，享譽國際。二次大戰後，更在短期內由廢墟中茁壯，成為當前歐盟國家中經濟力量最強大的國家之一；德國人嚴謹、守法的獨特社會文化特徵，對其反腐機制有著重要影響。德國全名「德意志聯邦共和國」，由16個聯邦組成
，部分邦設置反貪腐中心，如：柏林市(邦)，屬市議會督導；有的則設置監察專員（申訴官員），如：北威邦等，屬內政部督導。
德國防貪政策與措施略述如后：

一、德國沒有全國性的反貪政策

貪瀆並非德國社會主要問題，貪污問題未被政府或內閣列為優先施政重點，故德國並未訂定專門的、全國性反貪瀆政策，其對於貪污的調查與起訴工作，也沒有特別的程序安排，更未對貪瀆案件進行犯罪態樣研究，是以，貪污案件的處理與其他犯罪案件相同。

德國沒有為執法官員提供有系統的工作方針，亦無委派肅貪、防貪專責人員，更未設立專責之廉政組織及反貪團隊，也乏專責處理貪污或整合不同部門反貪力量的機構。

二、德國政府高清廉度原因分析

德國人重視完善的教育，尤其是品格的塑造；品格是支配人的行為和態度的內在修養，它是藉由後天環境和教育中逐漸養成的。德國各邦的學校有關德育的規定，都恪遵守公正、誠實的行為規範，培養關懷群體的責任，這種教育理念有助於自學生階段即培養國民遠離貪腐，進而抵制及唾棄貪腐的道德意識。德國家庭教育強調培養子女的生活能力、履行義務的能力及批判能力，要求孩子們具有知識、誠實、勤奮、秩序、公正、正直、團結、容忍、認真等品格，這些後天的塑造使德國人民族性產生嚴謹、認真、守法的性格，從而在一定程度上有利於抑制腐敗思想的滋長。
德國人重視宗教道德和宗教對人格的完善在道德教育中的作用，強調個人品質的塑造和個人的自我完善。在德國學校中，由教師和教士進行講解的宗教課程，係專門教導德育。除了正式的宗教課，學校還開展宗教儀式活動，如集體禱告等，通過宗教教義來潛移默化人們心靈中正直善良的一面。德國在宗教改革之後，新教的勤儉、簡樸的精神對德國的發展產生了重要的影響，宗教意識使人對自己的犯罪行為和腐敗行為產生愧疚和負罪感，這也是宗教對社會穩定甚有助益之處。

戰後，德國追求政治生活的樸素和務實，建構行政、立法和司法分權制度，不僅使德國的政治趨向穩定，同時也促使德國形成更廉潔的政治社會風氣。   

德國民族文化崇尚理性，十分注重個人道德修養，德國公務員大都能將專業能力和廉潔自律作為一種內在的自覺行為，達成嚴格自律、遵守職業道德，在工作中注重潔身自愛、公私分明之境界。德國公務員本身即有一種根深蒂固的嚴格自律理念。

當然，還有很重要的一點，就是公務人員有相當社會中上水準的穩定收入和社會保險，而且公部門精英分子受到社會充分尊重；因此，公務人員違紀、違法者的比例很小。 

德國公務員制度完善，其制度特性如下：
（一）公務員實行公開招聘。

（二）公務員的職業道德和廉潔教育制度化。

（三）實行輪調制度和權利約束機制，政府規定公務員一定年限必須職務輪調，對於易滋弊端的部門，則以3年為輪調原則。

（四）實施高薪養廉和公務員終身制，並禁止公務員兼職，同時嚴厲懲治違反紀律的公務員。

（五）法律條文、行政命令規定明確，降低模糊空間之可操作性。

（六）決策透明公開，接受多元監督，在完善法律制度下，讓公務員不能也不敢貪污。 

德國成熟的民主制度，樹立政府對選民負責的價值趨向，選民用選舉的方式對行政官員、民意代表、黨派等進行監督，固民主選舉和權力制衡是防制腐敗的根本。地方政府在決策時注重程序正義原則和保護少數原則；為保證選舉的公正，政黨募款制度訂有明確規範，規範候選人收到一定金額的捐款，就必須公佈捐款者的姓名、住址、職業、捐款日期和金額，另按獲得選票的數量對政黨進行補助，而非補助候選人本人。民意代表在德國視同公務人員，其清廉度並不亞於一般行政人員，在民意代表重視及監督下，政府機關清廉度也自然隨著提高。

三、相關防貪措施

    （一）公職人員財產申報 

      德國並未要求公職人員需申報財產，該國為高度透明化的國家，對於媒體查閱公職人員的納稅資料並不困難，也不認為有侵犯隱私權之情，相對的公職人員財產申報制度是否完善並不是那麼重要。德國也沒有財產來源不明罪，但出現來源不明的高額財產是非常危險的，首先查稅人員會進行調查，稅捐機關也會課予非常高額的納稅百分比。 

（二）公共工程招標採購 

      德國當局迄未針對公共工程、政府採購之類的問題，為公務員精心策訂指導方針或防貪措施，司法部門沒有積極主動發掘公共工程舞弊情事，甚至沒有法律明文規定相關人員有義務向警方或檢察官報告可能存在的貪瀆。
      公共工程招標作業與一般行政運作相同，要求程序透明，工程主辦機關會進行非常嚴格的檢查，如發現違背公平競爭原則或有涉有貪污行為，可視實際情況，對自然人及法人分別依法追究刑責。 

（三）法紀宣導部分 
      德國法務部並未對公務員及民眾從事法紀宣導工作，其認為公民教育已提供國民守法的觀念，且貪污現象在德國並不嚴重。

（四）接受酬勞或贈與時
      公務員「不得收受賄賂」（Unbestechlichkeit）是其重要義務，此種義務不僅存在現職公務員身上，縱使於終止公務員關係時亦然。因此，公務員因職務上之原因而接受酬勞及贈與時，只有經最高職務機關或最後職務機關之允許，方得收受該酬勞或贈送
。
第二節  德國聯邦人事委員會

一、聯邦人事委員會為人事主管機關

德國於第二次世界大戰之後，為統一執行各公務員法規，除各邦所享有的人事權之外，聯邦公務員法第九十五條明文規定，設立「聯邦人事委員會（Bundespersonalausschu）」，在法律規定範圍內獨立自主地行使職權，作為德國聯邦政府之人事主管機關。此種制度設計係為避免人事權由聯邦政府之部會管轄而受到政治之不法或不當干預。該委員會係由八名正式委員（Ordentliche Mitgliedern），以及八名候補委員（Stellvertretende Mitgliedern）組成，委員會主席為聯邦審計長。常任正式委員為擔任主席的聯邦審計長與聯邦內政部人事法規部門主管；非常任正式委員則包括其他兩個聯邦最高機關人事部門主管與另外四名聯邦公務員。候補委員則包括聯邦審計部與聯邦內政部所屬之聯邦公務員各一名，以及另外其他兩個聯邦最高機關人事部門主管與另外四名聯邦公務員。
其產生方式，非常任正式委員與候補委員由聯邦內政部部長提請聯邦總理任命之，任期四年。其中，四位正式委員與四位候補委員係由相關主管工會之最高組織，也就是工會的理事會提出人選名單（聯邦公務員法第九十六條）。

二、聯邦人事委員會委員之法律地位

聯邦人事委員會委員係依據法律獨立行使職權，並不屬於聯邦內閣之組織。根據德國聯邦基本法第六十二條規定，聯邦政府（Bundesregierung）是由聯邦總理及各部部長組成，目前共有外交部、內政部、國防部、財政部、經濟及科技部、「糧食、農業及消費者保護部」、司法部、教育及研究部、勞動及社會部、「家庭、老人、婦女及青少年部」、衛生部、「交通、建設及都市發展部」、「環境、自然保護及核能安全部」、經濟合作及發展部等
。
由此可知，聯邦人事委員會委員在組織層級上係低於內政部等一般部會之獨立機關。除任期屆滿之外，該委員會委員僅於主要職務被解除，或是被上述產生委員之聯邦機關免職，或是具有與公務員因為紀律因素而受到具有法律效力之刑事裁判或懲戒決定而喪失職務之相同前提要件而終止公務員關係時，方得免除職務。
此外，聯邦公務員法進一步保障該委員會委員不因活動而受到職務上之紀律處分或歧視（聯邦公務員法第九十七條）。換言之，透過身分保障，聯邦人事委員會委員得獨立自主地行使職權。
三、聯邦人事委員會委員之任務

聯邦人事委員會除做成聯邦公務員法第八條（公開甄選程序）、第二十一條（升遷要件法定原則）、第二十二條（試用種類與期限規定）及第二十四條（限制越級升遷）所規定之決定外，其任務主要包括以下事項：
（一）決定是否對於人事考核事件為一般性的承認，也就是聯邦公務員之考核由該委員會進行確認。

（二）對於公務員法之執行所生的瑕疵提出排除建議，換言之，提出修法或改進執行程序之建議。

（三）為公務員法之完善，提出如何貫徹男女平等及在家庭與職業之間取得協調之改進建議，例如，女性公務員之工時、上班方式、晉升、休假（產假、育嬰假等）之修正建議。

另聯邦政府得移轉其他任務予聯邦人事委員會。關於任務執行之結果，該委會應向聯邦政府提出報告（聯邦公務員法第九十八條），而聯邦人事委員會之職務規程由該會自行訂定（聯邦公務員法第九十九條）。依前述第八條、第二十一條、第二十二條及第二十四條等規定，聯邦公務員之考選、試用、任用及升遷，係由依據聯邦人事委員會管轄。

四、聯邦人事委員會之職權行使程序

聯邦人事委員會之職權行使係採取合議制，由委員會主席或其代理人主持會議程序之進行，若兩人皆無法行使職權時，由最資深之委員代理。委員會會議並不公開，但得許可參與行政行為之被委託人、訴願人及其他人士出席會議程序，委員會得請求參與行政行為之被委託人陳述意見。該委員會為執行其職務，得準用行政訴訟法之相關規定調查證據；且於執行職務之必要範圍內得要求各機關無償提供職務協助、給予答覆及出示文件。而委員會以多數決方式做成決議，但必須至少有六位委員出席。若表決之票數相同時由主席決定，關於會議之準備及決議之執行，由委員會設於聯邦內政部中之事務局負責。
委員會之決議若具有決定權限時，則拘束參與程序之相關行政機關，若其決議普遍重要性時得予以公佈，其種類與範圍於職務規程定之（聯邦公務員法第一百條至第一百零三條）。此外，聯邦內政部基於聯邦政府之委託，對於聯邦人事委員會委員進行職務監督，惟此項監督受聯邦公務員法第九十七條之限制，僅能從事合法性監督，不得妨礙其獨立行使職權。查第九十七條規定，聯邦人事委員會委員係獨立自主，僅服從法律規定，除任期屆滿外，僅於喪失主要職務，或從法定組成機關去職，或受到具有法律效力之刑罰或懲戒罰而終止公務員關係時，方得免除職務。再者，聯邦人事委員會委員不得因其行使職務行為而受到懲戒或其他不利益之對待。

第三節  參訪德國聯邦人事委員會摘要

98年8月27日參訪團員由我國駐德國柏林代表處張副組長維達及黃文王先生等2人陪同拜訪德國聯邦人事委員會，以瞭解該國廉政相關法規制訂及運作之經驗；聯邦人事委員會由MR`n Dr. Marie-Luise Streeck女士等3人接待及解說，摘要如下：
一、公務人員任用與升遷之審議

該委員會最主要的任務為審議公務人員之任用與升遷，德國各機關訂有不同之任用與升遷規則，但因時空等因素，部分規則不適合實際現況或常有例外的情形，就由該委員會審查後予以批准。政府部門有公告新的職位，而該機關所欲任用的人不具有公務人員任用資格時，亦由該委員會審核是否可進用。對於欲進用從未擔任過公職的人，委員會會運用考試或審查等方式，以查核其有無能力勝任這個職位；但最主要審查的是學歷與資歷夠不夠，例如：是否具大學學歷、有無經過專業實習（如：法務界之實習的階段）等。

一般而言，德國公務人員之晉升需經過一定之職務歷練，部分職務（如：我國簡任高階職務）需有特定之資歷才得以生勝任；即使正常的升遷管道，委員會也有權利並適時審核那些要升遷的人有沒有能力或資格來擔任該職位；而遇特殊情況，如跳級升遷時，更需由該委員會審查其資格後予以准駁。惟委員會的職掌最主要的仍是例外之情形，例外的升遷管道、例外的資格，猶如空降部隊（非由內部升遷，而由其他不同政府部門的人員升遷）。

除聯邦人事委員會以外，各機關亦多設有各自之人事委員會，因此，如公務人員對升遷方面不滿意，應向其服務機關之人事委員會提出申訴及處理，聯邦人事委員會不接受訴願，聯邦人事委員處理的是例外情形。

就公務員之任用升遷有無利益衝突迴避部分，該國法規尚無幾親等以內不得任用之規定，最主要仍是審查其是否具任用之學歷、資歷與能力，例如：聯邦人事委員會審查委員的子女可不可以任用或升遷，開審查會議時，僅需該委員自行迴避即可。

除人事法規外，其餘行政法規之規定，亦稱周詳，且德國公務員執行職務均依法行政，免除外在誘惑；更重要的是，德國公務員從小即受道德教育，養成正直、清廉及榮譽感精神。因之，在德國，公務員不願、也不會貪瀆。

二、受贈財物之規定

就受贈財物的法規而言，德國規定公務人員原則不能接受餽贈，對於公務人員可以接受餽贈之額度，各部門可以自訂定標準，但有些部門絕對不能收，如：警察、海關、稅務機關絕對不能收受任何之餽贈，即使像一枝原子筆的小餽贈亦同。另兼職則必須透明化與公開，不能私自兼職，需經上級核准。

公務人員原則不能收禮，私領域不受限制，規定一年總額原則為不超過25歐元（約新臺幣1,200元），但因禮物意義不同，很難訂出一個全國統一的規則，各部門可依需要自行作上下之調整。收受與公務有關之餽贈必須向其機關的人事部門登錄及向上級陳報，若未獲上級同意，應將餽贈之禮物退回。

就婚喪喜慶之餽贈而言，如屬非職務上之私人領域不受限制，同事之間亦可相互送禮；因民族性與習俗不同，德國之婚禮並無包紅包之習俗，原則為送禮物，但仍應檢視該禮物是否過於貴重、是否合理，有無影響職務執行之虞，如收禮後後檢視不合情理及過於貴重，應予以退回。對於公務人員收受餽贈之的規定，通常在任用的時即告知，並且每年都會定期提醒，特別是在聖誕節前會傳閱e-mail週知公務員。

三、飲宴應酬之規定 

與公務有關之飲宴應酬一定要向服務機關報備，如：某公務員參觀時裝表演，其條件是交換啤酒節入場券即可免費入場，此情形即已違反規定，但僅觸及違紀而未達到刑法犯罪。

德國公部門對於參加飲宴應酬與餽贈均有進行統計，但不主動對外公告，當國會議員質詢時候，機關會提供給議員參考。對於參加飲宴應酬及餽贈之統計資料，各機關亦會進行評估檢討。
四、企業贊助與政治獻金

企業對公務部門如有贊助行為，必須辦理登記許可，政府機關不能直接受贊助經費，這種贊助必須是政府舉辦之公開活動，企業可以進行廣告宣傳，但不能直接送電腦、影印紙或其他公務設備等必需品給公務機關。

上述之規定僅規範聯邦公務員，不適用國會議員，國會議員在法律上是另外一種地位，所以國會有自己自訂的規範；且聯邦之各邦的法律就只限於該邦適用。在政治獻金方面，公務部門及國會議員均有嚴格的規定，議員之兼職也訂有公開與透明化規範。

第四節  德國聯邦政府預防貪腐文書

由於拜訪聯邦人事委員會行程短促，除由MR`n Dr. Marie-Luise Streeck女士等3人說明前述本章第二節相關規範外，MR`n Dr. Marie-Luise Streeck女士亦提供預防貪腐文書(Text on Corruption Prevention)乙冊供參訪團員參考。

一、預防貪腐文書(Text on Corruption Prevention)內容概要
該文書內容有：
（一）Introduction（引言）。

（二）Federal Government Directive Concerning the Prevention of Corruption in the Federal Administration（聯邦政府預防貪腐規定）。

（三）Anti-Corruption Code of Conduct【Annex 1 to the Directive】（反貪腐行為規範【聯邦政府預防貪腐規定之附件1】）。

（四）Guidelines for Supervisors and Heads of Public Authorities /Agencies【Annex 4 to the】（機關首長及監督人員指引【聯邦政府預防貪腐規定之附件4】）。

（五）Recommendations on the Directive（聯邦政府預防貪腐規定的相關建議）。

（六）General Administrative Regulation on Sponsoring（有關贊助之一般行政規定）。

（七）Circular on the Ban on Accepting Rewards or Gifts（有關禁止接受酬勞或餽贈的公告）。

（八）Excerpts from the German Criminal Code（德國刑法節錄）。

（九）Useful Addresses and Links（常用網址連結）等九大部分
。
二、預防貪腐文書摘譯

（一）聯邦政府層級之打擊貪腐

      貪腐乃普世之邪惡，千年以來，這種不正行為在不同的政治系統中以各種形式呈現出來，任何民主憲政國家都不能接受貪腐；然而，打擊貪腐是一項長期的任務，畢竟，貪腐對國家經濟造成損害、阻礙公平競爭，破壞人們對公共事務運作的信任；故唯有透過預防與懲罰貪腐的方式，方能有效打擊貪腐。

      公民有權利期待公共行政領域內所做所為，皆能預防貪腐行為的發生，這些被雇用的公共服務者必須廉潔，並公正無私、負責透明。此等公共服務人員倘有貪腐行為，將受到嚴厲的處罰，故政府有責任協助其員工，讓其區分何種行為受到允許、何種行為不允許。他們必須具備敏感度，並且經歷預防貪腐之訓練。

       聯邦政府嚴格禁止成員接受任何獎賞或禮物，接受禮物與餽贈為違法之舉；政府必須嚴格監督與督導，並且不予放任。一個有效的反貪腐政策需要有效率的監控系統；除了監督外，還需要有效控制工作流程。他們必須雙管齊下，對抗那些足以產生貪腐文化之眾多因素。有效的控制需要了解何種工作特別容易腐敗，而需要被定期檢視，俾將潛在風險降到最低。此外，單位內資訊亦需交換流通，任何有效的反貪腐政策，需要許多組織與人力互動協力而成。資訊與經驗的交換有益於防止貪污，創造一致有效的防貪方式、保障聯邦政府的清廉。

       為了預防貪腐，對每一位員工必須清楚自己可能涉入潛在的利益衝突，而兼職人員、退職後再任公職、配偶、親戚或親近之朋友也必須受相同之監督。

       透明化有益於遏制貪腐，透明化意謂著誠實地做出自己的判斷，竭力反貪腐，並且公開面對結果；故自2005年開始，聯邦政府內政部每年均定期向議會報告聯邦政府反貪腐政策之發展與結果。

（二）聯邦政府預防貪腐規範（2004年7月30日）
      本規範係依據德國基本法第86條第1項制定：

      1、範圍：本規範適用於所有聯邦機構預防貪腐採取之措施；最高聯邦機構、直接或間接之聯邦機構、聯邦法院、聯邦特別基金等皆屬之，同時也適用於軍隊，由國防部制定施行細則。該規範也適用於隸屬於公共或民法之法律實體，且完全隸屬於德國聯邦政府。

      2、確認與分析哪些領域之活動特別容易貪腐：所有的聯邦機構，都應測量確認哪些領域之活動容易發生貪腐，為了達成反貪腐，即必須進行風險分析，以決定組織、程序或人事安排的任何改變。

      3、透明化與更廣泛的監督：廣泛的監督原則將用於觀察哪些領域的活動容易發生貪腐行為，若因法令限制或實務上無法克服之困難，導致難以全面地監督，則可以採取隨機檢查或其他手段預防貪腐。此外，亦應擔保決策與決策制定過程之透明化，例如：透過清楚的責任授權、報告機制、國際透明組織的監督運作。

      4、人事：對於容易發生貪腐行為者，應經過嚴格挑選與特別注意，並限制任期，原則上不得超過5年，如果任期必須超過5年，須登錄原因並建檔。

      5、貪腐預防之聯絡人：貪腐預防之聯絡人必須基於機關的任務，一個聯絡人至少負責一個以上的機關，其職掌有：作為機關員工與管理階層的聯絡人，如果需要與當事人對談，無須經過辦公室正式管道；提供機關管理者建議；藉由定期排定的研究班或者介紹，使員工瞭解相關資訊；訓練支援；監督與評估任何貪腐跡象；幫助大眾暸解涉及私權時公務員服務法與刑法之相關刑罰。

         若聯絡人知悉某件事實，足以合理懷疑某個貪腐行為已經形成，他即必須通知機關之管理人員，並提出內部調查之建議，並通知執法當局。不過，機關應提供聯絡人員即時廣泛的資訊以利其執行職責，特別是涉嫌貪腐之個案。
         聯絡人執行貪腐預防工作時應獨立指導，他們有權直接向機關首長報告，而且不會因為執行其職責受到歧視或不公平待遇。此外，即使執行完成任期，聯絡人不得揭露任何從工作中得知的資訊，他們僅能將懷疑某件涉嫌貪污之資訊提供給機關管理者或人事管理者。
      6、預防貪腐之組織單位：成立一個特別的暫時性或永久性的組織，以監控所有貪污預防手段，該組織應獨立運作，並且有權力直接向機關首長報告，這項任務可能由內部審計單位執行，組織單位應直接通知機關首長以及聯絡人，有關貪腐個案，並採取適當改變。
      7、工作人員的覺察與教育：政府應提供所有成員反貪腐行為守則，讓他們瞭解面對何種情況應注意什麼或者哪些行為容易導致貪腐。對於容易產生貪腐的職務工作，也應給予額外的工作指導。
      8、基礎與進階訓練：提供基礎與進階訓練時應包括貪腐預防方案，因此他們必須考量監督階層的訓練需求、執行貪腐預防之聯絡人、特別容易發生貪腐行為之成員，以及組織單位成員等。
      9、認真的管理與任務取向的監督：監督者應以謹慎認真的態度與任務導向的監督執行其職責，這包括人事管理與評估預先的手段。監督者應專注於任何貪腐徵兆，並定期警示同仁貪腐風險與環境需要。
     10、懷疑涉有貪腐情事應通知及行動：若合理懷疑有貪腐情事正在發生，機關首長應該立即通知檢察官以及最高當局，並且啟動內部檢查與相關預防手段。最高聯邦機關每年應向聯邦部報告貪腐調查情況以及處理結果，資訊必須以匿名的格式呈現，根據區域、個案情形以及相關採取之手段組織。
     11、訂定合約的指導方針：公共邀標或公開程序的原則對於預防貪腐特別重要，招標政府契約應應成為行政或任務關聯之定期監控，以確認有無任何被禁止的影響因素。

         另當政府開始發包，必須根據預算與契約招標規則，規劃與說明需求必須與招標之執行與後續之會計有所區隔。

         機關應判斷投標者或申請者是否曾從事嚴重之不當行為，危及其可信賴度，導致其無資格競爭；特別是，投標者或申請者從事不當之行為，答應或提供政府成員某些利益之情形。

     12、契約法之反貪腐條款、契約責任：當決標公共契約時，必須合理地納入反貪腐條款。若私人企業包含在執行公共基金方案，私人企業個別員工必須同意契約條款之內容成為其義務，並且必須給與相關人員反貪腐行為守則影本以及收受餽贈相關規範之影本。
     13、公共活動與設施之捐贈：私人對聯邦一個或多個機關捐獻金錢、物質或者服務將受到法令規範。
     14、捐獻之接受者：在制度化的支持之系絡下，聯邦政府捐獻之接受者，如果受到預算法對於公共採購之立法規範，必須同意收受餽贈之申報，不同來源總金額超過10萬馬克。至於預防貪腐原則，亦需與國外制度的捐獻者一致。
     15、特別措施：機關如有必要得採取額外措施。
     16、適用於機關：本規範實施後適用於軍方。
第三章  國際透明組織
第一節  國際透明組織簡介
國際透明組織於1993年成立，係國際上唯一專門致力於抑制貪污腐敗的國際性非政府組織（NGO）。該組織的發起人彼得‧艾根（Peter Eigen）試圖結合公民社會、民間企業與政府機關組成強大聯盟，從行賄、收賄兩大方向打擊貪腐，藉由國際社會的集體力量，激發帶動各國民間社會的反貪腐能量，一起為建立更廉潔的地球而努力。
　　國際透明組織在世界上已成立90個國家分會（National Chapters），該組織希望透過其在世界各國的分會，結合來自政府、企業與社會正直廉潔的人士，共同為制度的革新而努力。國際透明組織的主要工作不是針對單一特定貪腐事件進行報導與查訪，而是著眼於國家及國際間抑制貪腐工具的建立，並推動各種反貪腐機制與政策的改革。國際透明組織所開發之反貪腐策略、反貪工具及設立廉潔之標準等促進全球廉潔之作為，亦足為我國取法。

為達成上述目標，國際透明組織採取下列五項策略：（一）激起社會關注（二）建立反腐聯盟（三）開發反貪工具（四）設定廉潔標準（五）監測貪腐活動。
茲分別敘述如下：
一、激起社會關注（Raising Awareness）
為激起國際社會對反貪腐運動的關注，國際透明組織每年選定一會員國召開年會（Annual General Meeting，AGM），同時還召開兩年一度的國際反貪腐研討會（International Anti-Corruption Conference，IACC）。
除了召開國際會議外，對於世界各國投身反貪腐運動的健將給予肯定與鼓勵，亦是有效激起社會關注的具體作為。打擊貪污不只是限於簽署國際協議而已，更重要的是在世界各地能有一些勇於揭發貪腐行為與創造變革的團體與個人。為了肯定這些個人與團體的勇氣和決心，國際透明組織特別設立了國際透明組織正直獎（TI Integrity Awards），於2000年9月在加拿大渥太華舉辦的年會中首度頒出。

反貪腐運動是一項需要委身投入與犧牲奉獻的工作，反貪腐要能成功，就必須引起社會關注進而促成集體行動，國際透明組織亞洲部主任瑪格麗特（Margit van Ham）指出，反貪腐運動最重要的工作是激起社會關注、教育民眾，讓民眾打從心底體認貪污之惡，並相信政府肅貪的決心，唯有民眾能相信政府的反貪決心，才能配合政府的反貪行動，以達成協助政府改善貪腐環境的目的。
二、建立反腐聯盟（Building Coalitions）
貪腐的問題不只是政府與公務人員的問題，參與行賄的企業與市民都是助長貪腐的幫凶。在許多貪腐問題嚴重的國家，貪污與行賄幾乎成為一項全民運動。國際透明組織俄羅斯分會執行長Panfilova便指出：「在俄羅斯每位駕駛者的駕照中都放著五十盧布，以便被警察攔下時作為行賄脫困之用。」事實上，許多人一方面痛恨貪腐的行為，另一方面卻又身陷貪腐的網絡之中，成為心不甘情不願的行賄或收賄者。貪腐問題之嚴重，有時絕不是任何單一力量所足以抗衡與改變的；因此，建立聯盟便成為十分重要的一項策略。 

自1993年以來，國際透明組織已經在90個國家成立了分會，分會的數目仍在持續成長中。以2000年國際透明組織從世界各國政府機關、民間企業與公民社會募得高達約377萬美元的經費來看，國際透明組織在尋求出錢、出力的伙伴，以建立反腐聯盟的工作，有相當令人佩服的成果。
三、開發反貪工具（Developing Tools）
    國際透明組織發起人、現任理事長彼得‧艾根（Peter Eigen）表示，現代參與反貪腐運動的非政府組織之主要宗旨，並非只在指出貪污問題的嚴重性而已，更重要的是要能找尋解決貪腐問題的對策與工具。
國際透明組織持續努力開發幾項重要的反貪腐工具：

(一)「全球貪污報告」（Global Corruption Report，GCR）。

(二)國際透明組織所編印的「國際透明組織相關研究資料彙編」（TI Source Book 2000）。

(三)「貪污線上研究與資訊系統」（Corruption Online Research and Information System，Coris）。
四、設定廉潔標準（Setting Standards）
欲建立廉潔社會，各行各業均應有其倫理規範與行為守則，以訂定標準、規範行為。例如，加拿大於1998年公佈的「法官倫理原則」（Ethical Principles for Judges）、聯合國於1990年公佈的「律師角色基本原則」（Basic Principles of the Lawyers）、經濟合作發展組織（OECD ）於1997年公佈的「跨國企業行為規範準則」（Guidelines for Multinational Enterprises）、奈及利亞於1996年公佈的「新聞從業人員倫理守則」（Code of Ethics for Journalists）、紐西蘭於1997年公佈的「公共服務行為守則」（Public Service Code of Conduct）、OECD於1998年公佈的「公部門管理倫理原則」（Principles for Managing Ethics in the Public Service）、英國於1996年公佈的「國會議員行為守則」（The Code of Conduct for Members of Parliament）與「文官行為守則」（The Civil Service Code）、聯合國於1996年公佈的「政府官員行為守則」（Code of Conduct for Public Officials）等，均是近年來世界各國政府或團體設定廉潔標準的案例（Pope，2000，pp.311-319）。 

除了彙整世界各國各行各業倫理規範與行為守則的案例，並透過資訊擴散與政策學習的途徑來推動設定廉潔標準的工作外，國際透明組織過去幾年亦主動出擊，於特定領域著力建立廉潔標準。舉例而言，有鑑於貪污所得往往必須經過銀行洗錢過程予以漂白，國際透明組織特邀集全球十一大銀行，研擬「反洗錢準則」（Anti Money-Laundering Guidelines）。經過一年多的努力，終於2000年11月公佈了「沃夫史博原則」（Wolfsberg Principles），確立了「認識顧客、查明身分」的行為準則，要求各銀行管理階層落實貫徹，以杜絕貪污者以匿名方式透過銀行體系漂白其不當得利之行為。 

五、監測貪腐活動（Monitoring）
測量貪腐情況的嚴重程度，以及瞭解其在不同時空環境下的變化情形，是反貪腐運動的基礎工作。因此，國際透明組織從1995年開始，根據各種貪腐調查結果，彙整建構以國家為評比對象的貪腐印象指數（Corruption Perception Index，CPI），全球同時發佈，行之有年後，它成為全球最廣泛被用來衡量貪污情況的社會經濟指標。除了貪腐印象指數外，國際透明組織在1999年後期首次發表的行賄指數（Bribe Payers Index，BPI），則是測量跨國公司行賄程度的重要指數。這兩項指數的公佈，是國際透明組織過去多年努力成果中，最受到全球各地政府機關、企業部門、公民社會與大眾傳媒所重視的項目。 
第2節  參訪國際透明組織秘書處摘要

98年8月28日上午，我國駐德國柏林代表處張副組長維達及詹秘書子文等2人陪同參訪團體拜訪總部設在柏林的「國際透明組織秘書處」，由該組織亞太部東亞暨南亞區高級主任廖燃先生（Ran Liao）接待，廖燃先生以「亞太地區的腐敗與反腐敗」（Curbing Corruption in Asia Pacific: How Much Do We Know about it and What Can We Do？）簡報，說明該組織在亞太地區推動之相關事務。
茲將廖燃先生簡報相關內容分成以下節次說明。
一、腐敗形式之區分

（一）可預測之腐敗
       假若台商到中國大陸設廠、做生意，他們知道可以循什麼管道、送錢給誰、得到誰的同意，且有明確的標價，此即為可預測之腐敗。

（二）不可預測之腐敗
      假設商人到印度投資，雖然與某個局長談妥相關條件、也行賄送錢了，但局長說：「明天與議會討論通過即可」；試想，投資案需經過100多位議員之同意，的確困難重重，此即屬於不可預測之腐敗。

由上述之分析可悉，一般外資較不願意到印度投資，故外資到印度的投資金額每年僅約50億美元，比不上中國大陸的5、6百億美元。中國大陸可以吸收如此多之外資，或與其「一黨專制」至為相關；到中國大陸投資生意，找到當地黨委書記即可，而印度與俄羅斯類似，官員見到投資客就猶如蒼蠅看到食物一般，每隻蒼蠅都要沾到好處，故只要有些許關係者，投資商人都得向其行賄送錢，花費成本頗高。

二、貪腐的頻度與烈度與國家發展程度之關連性

貪腐的頻度與烈度和國家之發展程度亦相關，發展中國家貪腐的頻度較高，已開發國家貪腐的頻度則較低；發展中國家的貪腐是普遍的貪但例如每位警察在街頭執行盤查工作時，都會向受盤查者要一點小錢能貪，此即普遍的貪。

就貪腐程度而言，發展中國家的貪腐頻度雖然較高，但貪腐危害的程度（烈度）則比不上已開發國家。國際透明組織並不認同已開發國家的貪腐控制一定比發展中國家好，因而，已開發國家亦應承擔該國貪腐控制之責任。

既然腐敗危害國家的程度極為嚴重，應如何制止腐敗呢？創造共產主義的卡爾馬克斯有一句最經典的名言，目前還刻在德國柏林紅堡大學的紀念碑上，該名言為：「迄今為止，所有的哲學家都在考慮如何解釋這個世界，但最重要的是要改變這個世界。」這話說起來容易，但在馬克斯之前，沒人敢這麼想，因為根據聖經的說法，人和世界都是上帝所創造出來的，世界既然是上帝創造出來的，人又如何敢去改變世界？馬克思提出的觀點猶如「石破天驚」，但馬克斯終其一生仍然無法達成改變世界的心願。

三、國際透明組織防制腐敗三項原則

國際透明組織為非政府組織，缺乏調查權，究竟如何改變世界呢？國際透明組織防制腐敗之道，有三項原則：

（一）與各國政府協力合作，打擊貪腐

      國際透明組織和其他非政府組織治事方式截然不同；綠色和平組織、國際特赦組織均是以反政府形式、公開點名羞辱的方式，向各該國施加壓力，讓各該國政府知恥而後勇，進而改變政策；但國際透明組織則認為，每個國家都有其現存的法律框架，惟仍有貪腐的事件發生，證明其法律框架未能發揮實際之作用，可能需修改其法令，但修改法令又涉及各國的行政與立法機關，所以，國際透明組織希望能與各國政府合作，以共同防制腐敗。而大型企業防貪腐亦然，沒有企業負責人的合作，將無法完成工作；因此，國際透明組織是以軟外交、遊說的方式執行，且不以遊行示威方式進行。

（二）國際透明組織採取政治中立的立場
      為確保政治中立，國際透明組織在臺灣設立的分會「臺灣透明組織」，其成員藍、綠政黨的黨員皆有，因會員意見分歧，致開會常常無法做成決議。

（三）國際透明組織不涉入個案調查
      中國要查「遠華」案，其組成的調查工作組可能有1000人以上，人力充足；然國際透明組織則透過合作模式，如：與記者合作，為記者辦理培訓班，透過訓練，讓記者瞭解如何調查貪腐案件，以達到揭弊的目的。 

四、國際透明組織反腐敗工作之進行方式

（一）研究出腐敗的根源
      當發生重大自然災害、有房屋倒塌時，媒體通常除了報導災情外，也會質疑是否有貪腐情事；然一旦經過一段時間，大家恐就忘記深入探討原因了；因之，國際透明組織遂開發許多反貪腐工具，並深切認為，治理腐敗必須掌握貪腐源頭。
      其實，腐敗形式多如牛毛，不可能每一項都去防止，故須找出重點，國際透明組織於2003年委託蓋洛普民意調查公司，在全球43個國家進行測驗調查，調查結果以政治貪腐最為嚴重，並認為民選的民意代表最不可靠；次嚴重的則是公共採購，據估計，全球每年的公共採購約有百分之25至30間之金額被貪污了。
（二）分析與診斷腐敗之所在
      依據國際透明組織每年所公佈的貪腐印象指數（CPI），臺灣仍存在貪腐之情，故國際透明組織期望透過臺灣分會--「臺灣透明組織」分析及提供臺灣腐敗之根源為何，惟臺灣透明組織迄未提交分析報告。
      其實CPI排名並不重要，重要的是分數，臺灣CPI分數在2004、2005年時下滑許多，但排名沒有變化；故臺灣當局就掉以輕心。但實際上CPI是應該探究分數的，不應只是著重於名次；因為每年參與評比的國家都會增加，所以排名勢必產生變化，故分析分數的高低才有實益。
腐敗形式太多，不可能每一項都去防止，必須找重點處理，國際透明組織於2003年委託蓋洛普民意調查公司在全球43個國家進行測驗調查，調查結果以政治貪腐最為嚴重，並認為民選的民意代表最不可靠；次嚴重的是公共採購，據估計，全球每年的公共採購約有百分之25至30間之金額被貪污了，因此，公共採購是腐敗的大黑洞。

（三）關注私營領域的腐敗
      亞洲人以獨占為經營哲學，傳統上認為經商必須送禮，且認為此舉乃天經地義；惟依現代社會角度觀之，送禮、送紅包均是觸及犯罪的行賄行為，故應根除或杜絕。

（四）敦促國際反腐敗公約之訂定
      此為國際透明組織最重要的工作之一，聯合國反腐敗公約內容雖然非常廣泛，但其重點揭示，給紅包、行賄即是刑事犯罪行為。國際透明組織於1995年起透過經濟合作發展組織（OECD），推動經合組織反對在海外行賄公務員公約，要求經濟合作發展組織會員國均應遵守；繼OECD之後，也推動美洲國家反腐敗公約，其意義在於政治原因不能作為腐敗的藉口，自應取消政治之豁免；另推動非洲聯盟反腐敗公約，總計3個地區性公約。

國際透明組織於2009年4月份會見馬總統時候
，馬總統提出業已指示國民黨黨團通過二項人權公約
；馬總統說，臺灣雖然不是聯合國會員，如果要執行這些自律行為，就不應擔憂中共打壓。透明組織認為此作為值得肯定，並期許臺灣在不久的將來，也能批准聯合國反腐敗公約，達到國際先進的標準。
（五）開發監測腐敗之工具

      1、建構國家廉政體系之概念
，包含：立法機構、行政機關、司法系統、審計總署、監察特使、反貪腐機構、文官系統、地方政府、私人企業部門、媒體、公民社會、國際行為者等12支柱；但廖燃先生認為地方政府亦應涵括在「行政機關」內，所以國家廉政體系是11支柱。不過，目前國際透明組織部分學者已將政黨、公共採購、選舉委員會、警察及檢察官等加入，而成為16個支柱。

      2、國際組織對一個國家内政影響深遠，因為他代表國際輿論，任何一個負責任的政府，均應考慮國際觀瞻；是以，自1995年起，透明組織每年發佈貪腐印象指數，供各國檢討防制貪腐的成效。

      3、建立以貪、以腐敗為恥的社會價值觀，希冀國民對腐敗都能有正確的認識，若不覺得腐敗是一個嚴重問題的話，則政府亦難以推動反腐敗工作。

（六）監察及審計制度

      1、申訴官員（Ombudsman）經議會選舉產生，其任務為調查文官不法行為，民眾有任何問題，均可以向申訴官員反映投訴。其實，此制度源起於中國秦朝，再經由絲綢之路傳到土耳其，16世紀土耳與瑞典交戰，瑞典敗仗，土耳其將瑞典國王囚禁於監獄，瑞典國王即在土耳其學到這套制度，1723年其回到瑞典後，迅即成立監察（申訴）官員。
         惟這套制度應用於挪威，則係以專題方式設置，當某段時間某議題特別嚴重，國家就會設置一個Ombudsman（申訴官員），任務完成即解散。例如：兩性平等問題甚囂塵上時，特別是婦女，挪威會立即成立兩性平等組織；當然，Ombudsman（申訴官員）並不是只有一個成員，他是一個機構；辦公室，組成員額有100多人。
      2、審計（Auditor）制度在反腐敗組織發揮莫大作用。中國大陸國家審計處在2004年第一次發佈「審計公告」時受到很大壓力，但國際透明組織則公開表示讚揚，認為該項報告對大陸建立廉政體系有所助益。大陸後來認為，既然國際透明組織公開讚揚，就應該持續，所以現在每年發佈「審計公告」，讓大眾知道那個部門任意花錢、誰從中飽私囊，故審計制度確實是一種很好的監督工具。

（七）設置廉政專責機構之看法

      廖燃先生認為臺灣不一定要設立專責反貪機構；根據統計，全世界共有63個國家成立反貪機構，但運作成果普遍不佳。部分反貪腐機構設立之初是為了治理警察，因為檢察官無權調查警察，故國家通過法律設立廉政公署，授予調查權，以順利治理警察，最後擴展到整個政府公共部門貪腐的治理。

      南韓在2002年成立了反貪局，共有9大專員，為了呼應三權分立，總統提名3人、總理提名3人、議會提名3人，讓9大專員沒有機會互相勾結。但實際上，它沒有資源。李明博總統上臺時，因他本身有案在身，最痛恨反貪局，故一上臺就把反貪局連降4級，改稱「民權和反腐敗機構（Civil rights and anti-corruption Agency）」。
      廖燃先生數年前與法務部前部長陳定南先生會面時，就提出臺灣沒有必要設立一個專責的反腐敗機構之見解，他認為只要有整體的法律框架、有確實履行、執行（implementation）、確切管理即可，就如同德國也沒有專責反貪機構。
      再者，目前設有專責反貪機構的國家，亦未發生太大的作用，反貪機構的成立僅具威攝、宣示作用。例如：菲律賓目前共有17個反貪局，每有新總統上臺，就成立一個反貪局，但實際完全未發揮預期作用。
（八）反腐敗的目的

      反腐敗應是為了國家可持續發展，以及為了建置法治社會，及提昇我們的生活品質。大陸很多人不懂為什麼要反腐敗，並以為殺了可惡貪官就不再有貪污。其實，一個貪污案件的涉案人貪多少並不重要，重要是他為什麼有機會能貪？所以，制度才是真正重要的，唯有將制度改正，才能減少貪污問題，否則貪污將是永不止息的。

（九）行賄指數（Bribe Payers Index, BPI）

      我們一貫強調清廉指數，重視公部門清廉程度；但是，私部門（私營企業）經營生意時，亦有行賄問題；因之，國際透明組織開發的行賄指數，用以測量一國商人行賄嚴重程度。從貪腐印象指數及行賄指數排名2個圖表分析，已開發國家的私營企業在國外做生意的時候，行賄頻率很高。
       另國際透明組織亦進行全球腐敗趨勢預測、每年發佈清廉獎、撰寫全球腐敗報告、分析水資源治理的腐敗、森林資源的腐敗、氣候變化等相關問題。其目的均係致力於減少政府私領域和非政府組織的腐敗，俾推動社會的可持續發展。
（十）國際透明組織架構及分會

      國際透明組織（TI）總部設有國際秘書處，受理事會管轄；TI在全世界各國家已建立90個分會。以前只要是那個國家或地區建立分會，即是永久性的會員，惟現今則改採資格認證，每3年資格認證一次，凡表現不佳，即予以除名。

      國際透明組織設置有顧問委員會，顧問為全世界之賢達者，包含美國前總統吉米卡特、愛爾蘭前總理羅賓遜等；顧問委員會主要是在重要議題上，提供理事會建言，此亦為透明國際的重要架構之ㄧ。

秘書處為透明國際的整個領導核心，其下分成三個部分：國際司、宣傳司及資源司。國際司分成四個地區部門：非洲和中東部、美洲部(包括南北美洲) 、亞太部、歐洲和中亞部(蒙古歸到中亞部)。而宣傳司又稱公關部，負責宣傳、聯絡(溝通)等公關活動。至於資源司則負責籌措財源（external financ），以及掌理會計、人事等事務。
      國際司亞太部管轄範圍不包括中東、中亞（雖屬於亞洲國家，但中亞地區國家，透明組織目前仍將該區歸屬前蘇聯等相關國家成員），亞太地區共有21個分會（chapter），區分4個區。亞太部主要協調地區性的工作，比方森林整治、治理貧窮、推動青少年禮節教育研究等，並成立一個法律援助中心，專門協助貧窮地區腐敗案件之受害者進行訴訟（透明組織有很多律師在亞太區免費自願服務）。

其實，全世界媒體目前最關心的政治問題還是緬甸、阿富汗，透明組織在這些國家沒有分會，故只能自行處理這些國家的研究分析報告。例如：2009年8月20日阿富汗總統選舉，法國電視台赴當地連線報導，也邀請廖燃先生以電話形式參加，並解答相關問題。廖燃先生提出阿富汗自卡塞依上臺這5年，腐敗情勢比過去更為嚴重；電台則希望說明何以阿富汗的腐敗程度日形嚴重，顯見，國際透明組織的研究報告有一定的重要性。

（十一）國際透明組織秘書處
        國際透明組織秘書處承辦每2年1次的國際反貪大會，其主要執行5大業務，分述如下：

        1、加強各分會的工作：國際透明組織秘書處定期提供經費與資源予各個國家分會，要求辦理相關議題研究。

        2、問題管理（issues management）：此課題包含政治腐敗、公共採購腐敗、軍購腐敗等問題之管理。此外，國際透明組織於1999年推動銀行改革，總計推動12家銀行運作透明，初始，瑞士銀行不願意合作，致難以推動。惟2001年美國911事件發生後，美國率先強力運作，並警告瑞士銀行若不配合防制洗錢，將全數扣留瑞士銀豪之資金。至此，在銀行透明業務方面，已取得重大的突破與進展。

        3、宣傳（advocacy）：秘書處運用各種會場合，戮力於向外宣傳國際透明組織的組織與運作。

        4、知識管理（knowledge management）：秘書處彙整總結各個國家反腐敗的經驗，再開發出相關防腐與監測工具，以提昇內部行政效率。

        5、能力、資格建構（capacity building）：強化提昇自我於反貪腐工作之訓練、能力與品質。
   （十二）行銷與尋求外部支持

       全球有許多NGO組織（民間社團或非政府組織），但其組織要受到關注與重視，必須加強行銷管道，此亦為透明國際努力之目標。

       透明組織所開發的許多監測貪腐工具及針對不同貪腐議題發佈之許多報告與倡議，即在提高透明組織在國際上能見度，也獲得聯合國開發總署(也有稱：聯合國開發計畫署，UNDP)、OECD、歐洲理事會、美洲國家組織之支持，聯合國也因此訂定了聯合國反腐敗公約。
（十三）政黨與國會貪腐

        2009年公佈全球反貪腐趨勢指數（Global Corruption Barometer，簡稱GCB），發現多數國家貪腐比較嚴重者均是政黨和國會。
        如何改善政黨與國會貪腐，廖燃先生認為應有具體且可適用的法律條文以約束政黨；例如：馬總統向透明組織稱，臺灣的選罷法規定，一個陣營不能花費超過3,000萬新臺幣的選舉經費，但實際上播放一個電視廣告就不只3,000萬；因此，法律的門檻不宜太低，否則將失去實益。
        至於國會部分，亦應有法律或規定管束議員，例如：議員守則。國際上有一種國際議會聯盟，用以約束國會議員行為；廖燃先生期望臺灣也可以成立或加入，因為臺灣議員貪腐的比例甚高，甚而與黑道相互掛勾。
（十四）對臺灣推動反腐敗工作之建議
        國際反貪日是TI先發起的（以簽訂聯合國反腐敗公約12月9日，為反貪日），廖燃先生認為法務部推動國際反貪日成效甚佳，法務部及臺北市政府等已經推動4年，基本上他每年都會前來參加臺灣的國際反貪日活動。
        廖燃先生認為推動反貪日活動很重要，其目的係欲喚醒社會大眾了解反貪的必要性，假若社會大眾不覺得貪污是問題的話，那又如何治理貪腐呢？
        臺灣的公共採購有法可依（政府採購法及子法等），這方面也甚有成效。總體而言，臺灣公共部門做得不錯了。其認為是臺灣今後的方向，應是朝治理政治腐敗的方向而努力，而政治腐敗每每涉及黑金、黑道，這些均為法務部職掌管轄，應多為著力為是。
（十五）對執行聯合國反腐敗公約之建議

        聯合國反腐敗公約有一個很重要的機制，即追討被盜之資產，臺灣在這方面問題很嚴重，亟需改善；大陸晚近則積極透過APEC等區域國際組織，與各個國家成立雙邊司法互助協定，現在更推動IAACA國際反貪機構聯合會。而臺灣卻因國家名稱問題，迄未派員參加，其實，不參加的國際聯合機制，將極為容易就被排除在國際外，也會被邊緣化。
        此外，中國大陸已經成立23個部會工作小組，專門研究反腐敗公約與大陸內部各類型腐敗，甚至編撰一本14萬字的分析報告，臺灣的確應再加速反貪腐的腳步。

第四章  建議與結語

本次參訪德國聯邦人事委員會及國際透明組織秘書處之行程，因尊重與受限於該2機構可參訪之時間等因素，拜會時程較為短促，但仍可擷取該國廉政政策之優點與相關建議供本部參考。

德國雖未設專責防肅貪機構及訂定全國性反貪瀆的政策，但極為重視完善的教育、德育與品格的塑造，該國於學校與家庭教育對於恪守公正、誠實的行為規範、培養關懷群體的責任、展現國家公民的權利和義務等規定，型塑國民遠離貪腐、抵制及唾棄貪腐之內在價值，進而促進廉潔的政治社會風氣；另該國「預防貪腐文書」(Text on Corruption Prevention)，提供公共服務者廉潔與預防貪腐之重要指引與參考工具，均值得我國參考。
本部政風機構推動防肅貪宣導與教育，以往多著重於機關之員工，近年已擴及至社區與社會大眾，如：推動社區大學廉政教育、招募廉政志工、宣導企業誠信與倫理等，以擴大社會參與面；另在學校教育方面，除本部亦已編寫廉潔德育素材，提供教育部國立編譯館作為國民中小學內容之參考外；臺北市政府政風處亦辦理二次國民中學誠信教育融入式教案甄選比賽與教學觀摩，教育部推動大專院校陽光清廉布袋戲觀摩比賽、大專盃反貪遊戲軟體設計比賽、反貪話劇比賽等相關活動，對於型塑學生之品格與誠信，及對政府推動廉政工作之認識，均有莫大之效益。
而本部研擬並經行政院於98年7月8日頒布之「國家廉政建設行動方案」
，其具體作為亦已含括「擴大教育宣導」內涵，期能透過教育部等相關機關推動校園誠信、深化學子品格教育，及透過各項大眾傳播媒體宣導，以強化民眾對政府反貪的信心。又本部編撰之「建設廉能新臺灣」國際廉政說帖，亦將於近日完成編印，將向國內外相關組織、NGO及企業界等傳達我國1年多以來積極推動之廉政作為，期藉由對於我國政府之施政作為之瞭解，以積極提昇我國整體清廉度，進而提升國家競爭力。 
就廉潔與預防貪腐指引部分，除本部編撰之「政風白皮書」、「公務員廉政倫理規範」外，各機關亦將其所訂頒之防肅貪法令，編印成指引手冊，亦期能使公務員執行公務遇有公務倫理、貪腐誘惑時，適當之參考指引。

關於國際透明組織廖然先生對執行聯合國反腐敗公約之建議部分，本部已就該公約71條之內容進行全面檢視評估，經檢視我國約有209項次工作待中央各部會進行落實情形評估，近期亦將由本部邀集各相關機關研商聯合國反腐敗公約國內法化之可行性，期能透過法規檢視與評估，促使各機關重視與執行反腐敗公約之內涵，除落實與國際接軌外，亦為積極提昇我國廉政建設之措施。

    在本次考察過程中，承蒙外交部政風處鼎力協助，協調該部駐德國代表處及慕尼黑辦事處，除聯絡德國聯邦人事委員會、國際透明組織總部之拜會行程外，並由德國柏林代表處魏代表武煉指派張副組長維達、詹秘書子文、黃文王先生、慕尼黑辦事處朱處長建松、羅組長美舜及李秘書俊志等接送機與安排住宿事宜；相關同仁並配合本訪團行程陪同擔任翻譯與聯繫，使得參訪過程順利圓滿，並獲得許多寶貴意見。
    且因外交部政風處之細心安排，於參訪德國聯邦人事委員會、國際透明組織總部之餘，能與我國駐德國柏林代表處、慕尼黑辦事處同仁交換廉政工作經驗，及體驗德國之歷史建築、古蹟與風土民情，本訪團至為感激。
    另感謝國家通訊傳播委員會政風室聶專員文娟、臺北縣政府稅捐稽徵處政風室陳主任秀慧、陳科員忠裕、汪科員家麒，以及交通部鐵路改建工程局政風室粘辦事員思綺等人協助蒐集與編譯法令及出訪相關資料，在此一併申謝。
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Combating Corruption at the Federal level

Corruption is a worldwide evil. Over the millennia, this type of misconduct has manifested itself in various, more or less pronounced forms and in different political systems. Corruption is unacceptable for any democratic constitutional state.

Therefore, combating corruption is a perpetual task. After all, corruption causessubstantial damage to the national economy, it obstructs fair competition and undermines people’s trust in the integrity and operability of public administration.

This is why we must combat corruption and its detrimental effects through prevention and punishment.

Public administration is an area where our citizens are especially entitled to expect that everything is being done to repress and to prevent corrupt behaviour.
The actions of those who are employed in the public service must be based on integrity, compliance with the law, disinterestedness, accountability and transparency. This is all the more true since they enjoy a special status and are paid by the taxpayers. This is why corrupt behaviour on the part of members of the public service has serious

consequences. Given the fact that corruptive behaviour is subject to severe punishment, the public employer has the duty to assist his staff by providing them with a set of tools that make it easier for them to identify the dividing line between what is permissible and what is not and to recognize when that line is about to be crossed.

This and preventing corruption in general is the purpose of the Federal Government Directive concerning the Prevention of Corruption in the Federal Administration of 30 July 2004, which became effective on 11 August 2004, replacing a previous version which dated from 1998.

The Directive is an important instrument for fostering integrity and preventing corruption in the public service. The forerunner of the current Directive contained already key elements of the Federal Government’s anti-corruption strategy. Now,

the Directive has been further developed and optimized in the light of the practical experience that was garnered over a fi ve year period. The amendments that have
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been made take already into account the objectives and recommendations on preventive measures that are laid down in the UN Convention Against Corruption of 9 December 2003, which is strongly supported by the Federal Government.

Since the Anti-Corruption Code of Conduct and the Guidelines for Supervisors and Heads of Authorities and/or Departments are integrated into the Directive, i. e. an administrative regulation, both codices now have a more binding character.

The Directive offers staff at all levels an optimized and easily understandable guideline to ensure that the administration’s action is based on integrity and transparency. The pertaining recommendations constitute a fl exible handout which can easily be updated when necessary.

The directive applies essentially to all Supreme Federal authorities, the authorities which belong directly or indirectly to the Federal administration, including the Federal police forces, the Federal courts and the Special Funds of the Federal Government. It also applies to the armed forces.

Depending on the tasks and responsibilities of the authority concerned, the regula - tions laid down in the directive may be tightened or spelled out more precisely as and when required. Thus, in an agency whose sole mission is to procure goods and services for the Federation, it would make sense to strictly forbid the staff to accept any rewards or gifts. It may also be appropriate to make compliance with the recommendations that form part of the directive mandatory. Under certain condi - tions, the recipients of grants from Federal institutions are required to apply the

directive mutatis mutandis; recipients abroad shall be bound by contract to comply with a corruption prevention policy. While it is thus possible to implement fl exible solutions for the various areas that come under the remit of the Federal

Government, the directive ensures at the same time that an indispensable minimum standard is complied with.

When it comes to implementing the Directive, executives must live up to their responsibility. In concrete terms, this means that they, too, must be sensitized and undergo further training on how to prevent corruption; that they must walk their talk, i.e. comply with the relevant regulations that make it illegal to accept rewards and gifts; that they must scrupulously and consistently exercise their monitoring and supervi sory tasks and that there must be no inappropriate laissez-faire.

An effective anti-corruption policy requires an effective monitoring system, because corruption is an offence which is only detected through controls. With corruption,
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there are at fi rst glance only perpetrators while nobody seems to suffer any damage. However, corruption makes a victim of all of us, since it is us who pay taxes. It is not enough to take action, once corrupt behaviour has become conspicuous. What is required in addition to the monitoring on the part of the supervisors, are effective controls of the work fl ows. We need both, in order to counteract as many factors as possible that might otherwise create a favourable climate for corruption. What is required is a certain amount of vigilance on the part of the individual staff members, who must be aware of potentially delicate situations that might give rise to misunderstandings and of weak spots and who must, above all, know how to deal with it all. Trained staff in suffi cient numbers, vested with a maximum degree of

independence, must take targeted action before anything happens in the fi rst place, which means that they must also carry out unannounced random checks.

Effective controls require an awareness of the objective vulnerability and the potentially weak spots. The jobs that are particularly vulnerable to corruption need to be identifi ed at regular intervals and if necessary also on an ad-hoc basis, i. e. whenever a new organisational unit is established. Potential risks need to be minimized. Effective instruments to achieve this target include for example: job rotation after a maximum of fi ve years or at least the

implementation of compensating measures in lieu of job rotation; greater scrutiny; separation of planning, contract awarding and accounting.

The exchange of information within an agency must work well. Any effective anticorruption policy requires a regular interaction of several organisational units which deal with human resources, organisation and corruption prevention policy. Preventing corruption needs to be presented as an ongoing task within the individual authorities, also through the use of modern communication technology. What is called for are information, consultancy, basic and further training.

Within the authorities, there need to be contact persons who are not bound by instructions and who are there to lend an ear to staff members who wish to unburden their hearts because they have an uneasy feeling or a suspicion on their

minds, and what is more: those contact persons must of course also be known to the staff. With the contact persons for corruption prevention, the Directive has created a point of contact within the agencies who is not bound by instructions and who reports directly to the agency’s top management. While he or she does not have any disciplinary or investigative powers under criminal law, the contact person has an important role to play as an advisor and as a person of confi dence.
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The exchange of information and experience, also among the individual authorities, helps to prevent corruption. It gives people more confi dence in handling this issue and can result in a uniform approach. After all, the common objective is to safeguard the Federal Administration’s integrity.

However, in order to prevent corruption it is also necessary for every staff member to be aware of potential confl icts of interest that he or she might have or that others might be involved in. Sideline-employment, subsequent employment after retirement from the public service, the involvement of spouses, relatives or close friends are things that should be subject to (self)scrutiny.

Transparency helps to contain corruption. Transparency starts with publicizing the relevant regulations, including court rulings and disciplinary measures to highlight the repressive consequences of corrupt behaviour. It includes the disclosure of benefi ts received (as of 2005, the Federal Ministry of the Interior will, for example, publish a biannual report on sponsoring in the Federal Administration) and the disclosure of grant recipients. Transparency is established through greater scrutiny and by avoiding compartmentalized processing. Transparency helps to avoid situation where important knowledge is monopolized by only a few. However, it also means that procedures need to be made more transparent, that the legislative proceedings must be made transparent for the citizens, too, and that communication and information in general need to be improved – also within public authorities. The modernisation of public administration therefore also contributes to preventing corruption. Transparency also means that there is a need to honestly take stock of one’s own anti-corruption efforts and to deal openly with the results.
As of 2005, the Federal Ministry of the Interior will submit to Parliament an annual report on the development and results of the anti-corruption policy in the Federal Administration.

The copies of the texts are to provide staff members with a survey of the key regu - lations that are of relevance in this fi eld at the Federal level while providing at the same time further references to links, addresses and literature. Suggestions and riticism are always welcome.
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of 30 July 2004

The following Directive is enacted pursuant to Article 86, fi rst sentence, of the Basic Law:

1. Scope

1.1 The Directive applies to the measures taken by all federal agencies for the prevention of corruption; the supreme federal authorities, the authorities of the direct and indirect federal administration, the federal courts and federal special funds are all considered to be federal agencies. The Directive also applies to the armed forces; the Federal Ministry of Defence is responsible for settling the details.

1.2 This Directive also applies correspondingly to legal entities under public or civil law which are wholly owned by the Federal Republic of Germany.

1.3 Any special features related to the organization or tasks of individual agencies shall be taken into account.

2. Identifying and analysing areas of activity especially vulnerable to

corruption

In all federal agencies, measures to identify areas of activity which are especially vulnerable to corruption shall be carried out at regular intervals and as warranted by circumstances. The use of risk analyses shall be considered for this purpose. The results of the risk analysis shall be used to determine any changes in organization, procedures or personnel assignments.

2Federal Government Directive

Concerning the Prevention of Corruption in the Federal Administration

9

3. Transparency and the principle of greater scrutiny

3.1 The principle of greater scrutiny (ensuring that a number of staff members or organizational units take part in or are responsible for checking operations) shall be observed particularly in areas of activity which are especially vulnerable to corruption. If this is not possible due to legal provisions or insurmountable practical diffi culties, then random checks or other measures for preventing corruption (e. g. more intensive administrative and task-related super - vision) may be used instead.

3.2 Transparency of decisions and the decision-making process shall be guaranteed (e. g. via the clear delegation of responsibility, mechanisms for reporting, IT-supported oversight of operations, precise and complete documentation ofproceedings).

4. Personnel

4.1 Staff members for areas of activity especially vulnerable to corruption shall be selected with particular care.

4.2 The length of staff assignments in areas especially vulnerable to corruption shall in principle be limited; as a rule, it should not exceed a period of fi ve years.

If an assignment must be extended beyond this period, the reasons shall be recorded for the fi le.

5. Contact person for corruption prevention

5.1 A contact person for corruption prevention shall be appointed based on the tasks and size of the agency. One contact person may be responsible for more than one agency. Contact persons may be charged with the following tasks: a) serving as a contact person for agency staff and management, if necessary without having to go through offi cial channels, along with private persons;

b) advising agency management;

c) keeping staff members informed (e. g. by means of regularly scheduled seminars and presentations);

d) assisting with training;

e) monitoring and assessing any indications of corruption;

f) helping keep the public informed about penalties under public service law and criminal law (preventive effect) while respecting the privacy rights of those concerned.

FEDERAL GOVERNMENT DIRECTIVE
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5.2 If the contact person becomes aware of facts leading to reasonable suspicion that a corruption offence has been committed, he or she shall inform the agency management and make recommendations on conducting an internal

investigation, on taking measures to prevent concealment and on informing the law enforcement authorities. The agency management shall take the necessary steps to deal with the matter.

5.3 Contact persons shall not be delegated any authority to carry out disciplinary measures; they shall not lead investigations in disciplinary proceedings for corruption cases.

5.4 Agencies shall provide contact persons promptly and comprehensively with the information needed to perform their duties, particularly with regard to incidents of suspected corruption.
5.5 In carrying out their duties of corruption prevention, contact persons shall be independent of instructions. They shall have the right to report directly to the head of the agency and may not be subject to discrimination as a result of performing their duties.

5.6 Even after completing their term of offi ce, contact persons shall not disclose any information they have gained about staff members’ personal circumstances; they may however provide such information to agency management or personnel management if they have a reasonable suspicion that a corruption offence has been committed. Personal data shall be treated in ac - cordance with the principles of personnel records management.

6. Organizational unit for corruption prevention

If the results of risk analyses or other circumstances warrant, a special temporary or permanent organizational unit shall be set up to oversee all corruption prevention measures taken in a particular agency; such units shall be independent of instructions and have the right to report directly to the head of the agency. This task may also be performed by the internal auditing department. This organizational unit shall directly inform the head of the agency and the contact person for corruption prevention in case of shortcomings in corruption prevention and shall recommend

appropriate changes.
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7. Staff awareness and education

7.1 When taking the oath of offi ce or agreeing to abide by the requirements of their position, staff members shall be informed of the risk of corruption and the consequences of corrupt behaviour. When a staff member has been informed, a record shall be kept of this fact. In view of the risk of corruption, staff attention shall continue to be directed to this issue. In addition, all staff members should be given an anti-corruption code of conduct (see Annex 1), informing them of what to watch out for in situations or areas of activity which are especially vulnerable to corruption.]

7.2 Staff members working in or transferred to areas especially vulnerable to corruption should be given additional, job-specifi c instruction at regular intervals.

8. Basic and advanced training

Facilities providing basic and advanced training shall include corruption prevention in their programmes. In doing so, they shall take into account above all the training needs of supervisory staff, contact persons for corruption prevention, staff in areas especially vulnerable to corruption, and staff in the organizational units referred to in 9. Conscientious administrative and task-related supervision

9.1 Supervisors shall perform their duties of administrative and task-related supervision in a conscientious manner (“Guidelines for supervisors and heads of public authorities/agencies”, Annex 2). This includes taking anticipatory measures for personnel management and evaluation. 

9.2 Supervisors shall pay attention to any signs of corruption. They shall alert their staff to the risk of corruption regularly and as circumstances require.

10. Notifi cation and action in case of suspected corruption

10.1 Where there is reasonable suspicion that a corruption offence has been committed, the head of the agency shall inform the public prosecutor’s offi ce and the highest service authority without delay; furthermore, an internal

investigation and measures to prevent concealment shall be initiated.

FEDERAL GOVERNMENT DIRECTIVE

12

10.2 The supreme federal authorities shall report annually to the Federal Ministry

of the Interior – also on behalf of their subordinate agencies – on the cases of suspected corruption in which proceedings were initiated and the results of

proceedings concluded during the reported year; this information is to be submitted in the required anonymous form, organized according to area, circumstances of the case, and measures taken.

11. Guidelines for awarding contracts

11.1 Competition: The principle of public invitation to tender and of open proce - dures is especially important for preventing corruption. The awarding of public contracts shall be regularly monitored as part of administrative and

task-related supervision to identify any prohibited infl uencing factors.

11.2 Fundamental separation of planning, award and accounting: According to budget and contract award regulations, when public contracts are awarded, the planning and description of requirements shall in principle be kept separate in organizational terms from both the implementation of the award process and, as far as possible, from the subsequent accounting.

11.3 Exclusion from competition: The agencies shall determine whether bidders or applicants have engaged in serious misconduct which may compromise their reliability and result in their being ineligible to compete. In particular, bidders or applicants are considered to have engaged in serious misconduct when they offer, promise or provide an advantage to a staff member involved in preparing or carrying out an award process, or to a third party.

12. Anti-corruption clause, obligation of contractors under the Obligations Act

12.1 When public contracts are awarded, anti-corruption clauses shall be included as appropriate.

12.2 If private businesses are involved in carrying out publicly funded projects, the individual employees of these businesses shall – as needed – agree in accordance with the Obligations Act to fulfi l their obligations arising from the contract. 

A notice to this effect shall be included in the relevant calls for tender (including the requirement for a statement of willingness). The affected persons shall be given a copy of the Anti-Corruption Code of Conduct (see Annex 1) and a copy of the applicable regulations on accepting rewards and gifts.
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13. Donations to public activities and facilities; sponsoring

Private contributions of money, material items or services made to one or more federal agencies are regulated by the general administrative regulation to promote activities by the Federal Government through contributions from the private sector (sponsoring, donations and other gifts) of 7 July 2003 (Federal Gazette p. 14906).

14. Recipients of contributions

14.1 Recipients of federal contributions in the context of institutional support shall agree, by means of special stipulations in the award notifi cation, to apply this Directive correspondingly if the recipient is obligated by budgetary law to adhere to public procurement legislation (if the award or total amount (in case of fi nancing from multiple sources) exceeds € 100,000). An agreement to apply the Directive correspondingly shall be included in  ontribution contracts.

14.2 Principles on the prevention of corruption shall be contractually agreed on with foreign institutional recipients of contributions.

15. Special measures

Agencies may take additional measures as necessary.

16. Entry into force

This Directive shall enter into force on the day after its publication in the Federal Gazette, and the Directive of 17 June 1998 (Federal Gazette No. 127, p. 9665) shall

cease to be in force at the same time.1 Berlin, 30 July 2004

O 4 – 634 140-15/1

The Federal Minister of the Interior Schily

The Directive was promulgated in the Federal Gazette on 10 August 2004. FEDERAL GOVERNMENT DIRECTIVE
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This Anti-Corruption Code of Conduct is intended to inform staff of situations in which they might inadvertently become involved in corruption. It is also aimed at urging staff to fulfi l their duties properly and lawfully and at alerting them to the consequences of corrupt behaviour:

For this reason:

1. Set an example: Show, through your behaviour, that you neither tolerate nor

support corruption.

2. Immediately refuse any attempt to involve you in corrupt activities and

inform the contact person for the prevention of corruption and your

supervisor without delay.

3Anti-Corruption

Code of Conduct (Annex 1 to the Directive)

Corruption hurts everyone. Corruption damages thereputation of the state and the people who work for it. Corruption is not a trivial offence; it leads directly to criminal liability. Corruption starts with small favours. Corruption leaves you open to blackmail. Corruption can cost you your job.
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3. If you suspect that somebody wishes to ask you for preferential treatment contrary to your duty, consult a colleague as a witness.

4. Do your work in such a manner that it can pass review at any time. 

5. Separate your job strictly from your private life. Check to see whether your private interests might confl ict with your work duties.

6. Help your workplace in detecting and clearing up corruption. Inform your supervisor and the contact person for corruption prevention in case of specifi c indications of corrupt behaviour.

7. Support your workplace in detecting defective organizational structures that favour corruption.

8. Take part in basic and advanced training on preventing corruption.

9. And what should you do if you have already been caught up in corruption? Free yourself from the constant fear of being found out! Get it off your chest!

If you confess on your own initiative, and your information helps clear up the facts, it may reduce the severity of punishment and consequences under public service law.

Ad 1. Set an example: Show, through your behaviour, that you neither tolerate nor support corruption.

Corruption in the federal administration can be prevented better if everyone makes it his or her goal to fi ght corruption. This is also in line with the duties which every staff member accepts at the time of hiring.

Upon hiring, each employee agrees to abide by the Constitution of the Federal Re - public of Germany and its laws and to fulfi l his or her tasks conscientiously. Employees must conduct themselves as befi ts a public employee and must act in a way that demonstrates their support for the free and democratic fundamental order within the meaning of the Basic Law. Therefore, all employees are to perform their functions in an impartial and fair manner. Corrupt behaviour confl icts with such duties and harms the reputation of the public service. It destroys trust in the impartiality and objectivity of the public administration and hence the basis for living together as a community.

ANTI-CORRUPTION CODE OF CONDUCT
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For this reason, every employee has the task of acting in a way that sets an example for co-workers, supervisors and the public.

Ad 2. Immediately refuse any attempt to involve you in corrupt activities and inform the contact person for the prevention of corruption and your supervisor without delay.

In dealing with persons outside your agency, e. g. with bidders, contractors or in the course of regulatory activities, you must put things on the right footing from the outset and immediately avert any attempt at corruption. You must never give the impression that you would be receptive to “small gifts”. Do not be afraid to reject or return a gift, asking the giver to understand that rules prevent you from accepting. If you work in an administrative area involved in awarding public contracts, you have to be particularly sensitive to attempts of third parties to infl uence your decisions. This area is where most corrupt activities take place. For this reason, strictly abide by the law and regulations and follow the Directives prohibiting acceptance of rewards or gifts.

If a third party asks you for a questionable favour, immediately inform your supervisor and the contact person for corruption prevention. First, this helps to avoid any suspicion of being corrupt; second, it may, under certain  ircumstances, also help to take legal action against the third party. If you reject such attempts but do not tell your supervisor or the contact person for corruption prevention, the same party will go to one of your co-workers and try to corrupt him or her. For this reason, also protect your co-workers by conscientiously disclosing third parties’ attempts at corruption.

All staff members (supervisors and staff) have to work together so as to present a united and credible front.

Ad 3. If you suspect that somebody wishes to ask you for preferential treatment

contrary to your duty, consult a colleague as a witness.

Sometimes you may have to meet with persons you think may try to involve you in a questionable activity which will not be easy for you to turn down. In these cases, it is often not enough to distance yourself clearly from such attempts. You should not try to deal with the situation on your own but ask a co-worker to join you. Talk over the situation ahead of time and ask your co-worker to act in such a way as to avert any attempt at corruption.
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Ad 4. Do your work in such a manner that it can pass review at any time.

Your working methods should be transparent and comprehensible to all. As you are likely to leave your position at some point (promotion, transfer) or to be away for short periods (illness, holidays), your working methods should be transparent enough to enable a successor or substitute to familiarize him- or herself with your duties at any time. Transparency in your record-keeping also helps you protect yourself, in the course of reviews or inspections, against implicit or explicit accusations of dishonesty. You should never keep “secondary fi les” so as to avoid even the slightest appearance of dishonesty. Hand fi les should be kept only if this is absolutely necessary for your work.

Ad 5. Separate your job strictly from your private life. Check to see whether

your private interests might confl ict with your work duties.

Corruption attempts often start when a third party goes beyond offi cial contacts to private ones. As you know, it is particularly diffi cult to deny granting a “favour” when you are on excellent private terms with somebody and when you or your family receive advantages and benefi ts (concert tickets, discounts on holidays, invitations to expensive meals which you cannot reciprocate). You should make clear to your private contacts from the outset that you are obliged to keep your job strictly separate from your private life so as not to be suspected of accepting

advantages.

You must observe such strict separation between your private interests and your offi cial duties in any case – irrespective of any risk of corruption – in all your offi cial activities. Your agency and every citizen are entitled to your fair, appropriate, impartial behaviour. For this reason, check every procedure for which you are also responsible to see whether your private interests or those of your relatives or of organizations to which you feel obliged could lead to a confl ict with your professional obligations. Avoid any appearance of possible partiality. Make sure you do not give any appearance of being biased, not even through a general climate of infl uence exerted by an interested party.

If you recognize, given a specifi c offi cial task, that your obligations and your private interests or the interests of third parties to whom you feel obliged might come into confl ict, inform your supervisor so that he or she may respond appropriately (e. g. by releasing you from activities in a specifi c instance).

You must also clearly separate secondary activities you pursue or intend to pursue from your proper work. Personal relations arising from secondary activities must not

ANTI-CORRUPTION CODE OF CONDUCT
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infl uence your main professional activities. If in doubt, give up the secondary activity.

Also bear in mind that you might face sanctions under public service law or labour law if you pursue a secondary activity that is subject to authorization but has not been authorized; the same applies to failures to give notice of a secondary activity.

Irrespective of this, sooner or later your reputation – and hence the reputation of the entire public service – will be damaged if you have given priority to your private interests in case of confl ict. This applies all the more if you hold a position of infl uence. In this case, take special care th
at you claim only those conditions that are laid down in abstract terms for similar circumstances.

Ad 6. Help your workplace in detecting and clearing up corruption. Inform your

supervisor and the contact person for corruption prevention in case of

specifi c indications of corrupt behaviour.

Corruption can be prevented and combated only if everyone takes responsibility and all pursue the aim of a corruption-free workplace. This means that everyone must seek to ensure that third parties have no possibility of dishonestly infl uencing the decision-making process.

It also means that one should not cover for corrupt co-workers out of a mistaken sense of solidarity or loyalty. Everyone is obliged to assist with the investigation of criminal activities and to prevent his or her workplace from damage. One “black sheep” hurts the entire fl ock. For this reason, do not participate in attempted cover-ups. Every workplace has a contact person for the prevention of corruption. You should not be afraid of talking to this person if co-workers’ behaviour gives specifi c and reasonable indications that they might accept bribes. The contact person will respect your desire for confi dentiality and then decide if and what measures should be taken. It is however absolutely essential that you express a suspicion only if you have reasonable grounds. Co-workers’ names may not be blackened without

specifi c evidence.

Ad 7. Support your workplace in detecting defective organizational structures

that favour corruption.

Often, procedures that have been followed for a long time result in “islands” which are especially conducive to corruption. These can be procedures in which one staff member is solely responsible for granting privileges. Or they might be vague work processes which hinder or even prevent review.
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In most cases, changing organizational structures can remedy the situation. That is why all staff members should provide those responsible for organization with relevant information in order to contribute to clear and transparent work processes.

Within operational units, too, work processes must be transparent enough to stop corruption before it starts.

Another effective means to deal with the danger of corruption is staff rotation. This personnel management tool should be extensively used in areas especially vulnerable to corruption. Doing so requires that staff are willing to take on different functions at regular intervals – as a rule, the period of assignment should not exceed fi ve years – even if this usually results in more work (time needed to familiarize oneself with new tasks).

Ad 8. Take part in basic and advanced training on preventing corruption.

If you work in an area especially vulnerable to corruption, take advantage of basic and advanced training offered by your workplace on forms of corruption, risk situations, preventive measures, and consequences of corruption under criminal, public service and labour law. You will then learn how to prevent corruption yourself and how to respond to attempts to corrupt you or when you discover corruption in your work environment. With such training, you can be sure you will be able to deal with corruption in the correct and lawful manner.

ANTI-CORRUPTION CODE OF CONDUCT
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I.

As supervisors and heads of public authorities or agencies, you are both responsible for and serve as an example to those working under your supervision. Your conduct and attentiveness are extremely important in preventing corruption. For this reason, you should be pro-active in your personnel management and evaluation. In particular, you should ensure that responsibilities are clearly designated, that job descriptions are transparent, and that staff performance is assessed with appropriate frequency.

Examples of weaknesses that may lead to corruption include:

1. inadequate administrative and task-related supervision; 

2. blind trust in senior staff or those with specialized functions;

3. character weaknesses of staff in sensitive areas;

4. negative example set by supervisors who accept gifts;

5. lack of consequences after manipulation has been revealed, therefore no deterrent effect.

You can counteract such weaknesses with the following measures:

1. Staff awareness and education

Referring to the Anti-Corruption Code of Conduct, talk to your staff regularly about their obligations arising from the ban on accepting rewards and gifts and from regulations aimed at avoiding confl icts of interest.

2. Organizational measures (depending on your authority)

Make sure that any room for discretion in decision-making is clearly defi ned and limited as appropriate.

4Guidelines for Supervisors

and Heads of Public Authorities/Agencies

(Annex 2 to the Directive)
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Discuss with your staff the structures for delegating authority, the limits of discretionary powers and the need for co-signatures.

In areas of activity that are especially vulnerable to corruption, make sure that operations are processed fl exibly under numeric or alphabetical systems by 

a) critically reviewing the processing carried out according to these systems,

b) assigning tasks randomly, or by

c) repeatedly changing the numeric or alphabetic ranges for which individual staff members are responsible. If possible, implement the principle of greater scrutiny in your sphere of responsibility as well. It might be advisable to set up working teams or groups. Check whether staff members need to be accompanied by a second staff member to local

appointments; whether on-site checks, etc. are advisable; and whether a “transparent” offi ce should be set up for visitors so that outside contacts always take place under the principle of greater scrutiny. If this is not feasible owing to actual circumstances, organize controls at frequent intervals.

Make consistent use of staff management tools, in particular for activities involving technical knowledge that can be obtained quickly:

1. rotation, as a rule after a period of fi ve years in areas especially vulnerable to corruption;

2. If in exceptional cases staff are not subject to rotation, e. g. those in positions requiring knowledge acquired over many years, the reasons for the exception must be stated in writing and supervisory staff should thoroughly review the area of activity.

If it is not unusual in your workplace for two staff members to share an offi ce, take advantage of this practice to prevent corruption in high-risk areas e. g. by occasionally changing offi ce assignments (even without changing staff members’ assigned tasks).

3. Responsibility for others

In areas of activity which are especially vulnerable to corruption, prevention also requires extra effort in looking after your staff.

GUIDELINES FOR SUPERVISORS AND HEADS
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a) Always be aware of the increased risk to individuals.

b) Keeping communication lines open is also a way of looking after staff.

c) Be aware of any work-related and/or private problems staff members may be facing.

d) If you become aware that a staff member faces confl icts of interest due to his or her secondary activities or activities of a family member, provide a remedy, e. g. by releasing the staff member from certain tasks.

e) Special vigilance is required if demands on an individual are obviously too high or too low.

f) You must also pay special attention if you become aware of staff members’ personal weaknesses (e. g. problems with addiction, an inclination to expensive hobbies which are hard to pay for) or excessive debt; staff whose personal 

finances are in disorder should not be in positions where they are responsible for procurement activities or where they are particularly vulnerable to dishonest infl uence by third parties.

g) Finally, if any staff member is openly dissatisfi ed with his or her employer, you must be particularly vigilant and take steps to deal with such dissatisfaction.

4. Supervision and leadership style

You should be aware that in case of corruption, there is no victim in the usual sense to make a complaint; therefore, preventing corruption essentially depends on your own awareness and that of your staff. It also requires your  dministrative and taskrelated supervision – your core duty as supervisor in any case. A mistaken notion of a co-operative management style or a “laissez-faire attitude” can be disastrous in especially vulnerable areas. For this reason, you should try to

a) optimize the monitoring of transactions and operations by incorporating control mechanisms (re-submission of fi les and records, etc.) in management procedures;

b) prevent individual staff members from isolating themselves from co-workers and becoming too independent;

c) keep a sharp lookout for signs of corruption;

d) make random checks to see whether discretionary powers have been used according to the rules;

e) assess the acceptance of administrative activities by discussions with your “clients”.

Take advantage of advanced training offered on preventing corruption.
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II.

1. Signs of corruption, warning signals

Nevertheless, corruption cannot be ruled out. According to a survey of experts conducted by the Federal Criminal Police Offi ce,1 corrupt activity is often associated with certain typical behaviours. However, these indicators are not 100 % reliable, because some may be regarded as neutral or even positive although, in hindsight, they have turned out to be right.

None of these indicators is “proof” of corruption. If however, due to comments or observations, a behaviour seems conspicuous, you should check to see whether this indicator, together with the surrounding circumstances, points to a danger of corruption.

1.1 Neutral signs

a) Conspicuous and unexplainably high standard of living; lavish lifestyle, display of status symbols;

b) Conspicuous private contacts between the employee and third parties (e. g. invitations, secondary activities, consulting contracts; capital investments);

c) Unexplainable resistance to a change of tasks or transfer, especially if connected with an actual or prospective promotion or salary increase;

d) Secondary activities without the necessary authorization or notice;

e) Unusual, unexplainable behaviour (e. g. due to blackmail or a bad conscience); increasing reticence; sudden changes in behaviour towards co-workers and supervisors;

f) Decreasing identifi cation with the workplace or tasks;

g) Social problems (alcohol or drug addiction or compulsive gambling, etc.);

h) Craving for recognition, boasting about private or work-related contacts;

i) Acceptance of advantages from third parties (special conditions for purchases, free restaurant meals, invitations to private or business events of “clients”);

j) Great generosity on the part of businesses (e. g. sponsoring).

1 Federal Criminal Police Offi ce (BKA), Korruption hinnehmen oder handeln? (Corruption: Tolerate it or take action?), 
Wiesbaden 1995, pp. 151-160.
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1.2 Warning signs

Apart from these rather neutral indicators, there are – according to the Federal Criminal Police Offi ce – others which are characteristic of administrative corruption and must therefore be regarded as “warning signs”.

Indicators in the workplace:

a) Circumventing or “overlooking” regulations; a growing number of “minor irregularities”; discrepancies between actual transactions and operations and their subsequent documentation;

b) Lack of identifi cation with the workplace or tasks;

c) Unusual decisions without a comprehensible rationale;

d) Different assessments and decisions on transactions and operations with similar content but different applicants; abuse of discretionary powers;

e) Granting of authorizations (e. g. with exemption from stipulations) while circumventing other responsible agencies;

f) Intentionally circumventing controls; isolating areas responsible for certain tasks;

g) Carrying out operations in secret;

h) Conspicuously brief processing times for certain approvals;

i) Preference for certain applicants or bidders;

j) Trivializing the principle of thrift;

k) Attempts to infl uence decisions in areas beyond one’s own responsibility and for which the interests of third parties are important;

l) Tacit acceptance of misconduct, in particular unlawful behaviour;

m) Inadequate or nonexistent control of operations where particularly needed; weak administrative and task-related supervision;

n) Lack of response to suspicious circumstances or events;

o) Too many tasks concentrated on one person.

Indicators related to outside contacts:

a) Conspicuously deferential treatment of applicants or bidders;

b) Preference for limited tender procedures or invitations for tenders with discretionary award of contract; also splitting contracts so as to enable discretionary awards of contract; avoiding asking for additional bids for purposes of comparison;

c) Substantial or repeated exceeding of contract amounts;

d) Procurement not at usual market prices; unreasonable acquisitions; conclusion of long-term contracts without  ransparent competition on conditions unfavourable for the agency;
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e) Conspicuously frequent “miscalculations”; subsequent corrections to specifi cations of goods or services;

f) Incoming mail in award matters without offi cial entry stamp (received via “personal channels”);

g) Costly additional work;

h) Secondary activities of employees or activities of their family members for companies which are also contractors or applicants of the public administration;

i) Overly familiar manner or conspicuous deference when negotiating with companies;

j) Companies exploiting (supposed) positions of power;

k) Frequent “business trips” to certain fi rms (particularly conspicuous if involving unnecessary overnight stays);

l) Companies establishing a “permanent presence” in the workplace (with specific decision-makers or desk offi cers); certain company representatives visiting only when “their” staff members are present;

m) Absence of the usual confl icts with companies and applicants.

According to research by the Federal Criminal Police Offi ce (BKA), the items on this list may be of particular interest if occurring outside the norm (“unexplainable”, “not comprehensible”, “suddenly changing” “conspicuous”). The BKA highlights as a frequent and obvious warning signal a lavish or unusually high standard of living by employees with “outside income”, including the display of relevant status symbols. According to the BKA, understatement is less characteristic of these groups of persons.

Experts consulted by the Federal Criminal Police Offi ce say that additional warning signs are allusions by co-workers, rumours from outside and anonymous tips (e. g. by disadvantaged companies that hence fi nd themselves in fi nancial

diffi culties). According to these experts, these signals become even clearer when they occur in large numbers and in connection with certain persons or fi elds of activity, although it is absolutely necessary to weigh and analyse information coming from the “rumour mill” carefully in order to rule out abuse. On the other hand, anonymous indications have often led to investigations which ultimately revealed cases of corruption.

2. Suspicion

In case of specifi c and well-founded suspicion of corruption, you should immediately inform the contact person for corruption prevention and the personnel
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department and agency management. Depending on the circumstances, you might also have to take rapid and appropriate measures to prevent a cover-up, such as a) withdrawing certain ongoing or completed operations from particular staff

members,

b) prohibiting access to records,

c) securing the offi ce, work-related fi les or relevant equipment (e. g. computers and fl oppy disks).

The extent of measures required can only be based on the circumstances of theindividual case. Remember that corruption is not a “trivial offence” and that concealment can also harm your reputation. If you break the rules, you may be

guilty of a disciplinary and criminal offence.
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The following recommendations are a – non-binding – aid for implementing the Federal Government Directive Concerning the Prevention of Corruption in the Federal Administration.

Recommendation on No. 1 of the Directive

If the Federation holds the majority of shares in a company, it shall seek to apply the regulations of the Directive as appropriate by means of contractual provisions.

Recommendation on No. 2 of the Directive: Identifying and

analysing areas of activity especially vulnerable to corruption

I.

An area of activity vulnerable to corruption is one where, by staff custom or decision, the following occurs:

1. Third parties (individuals, businesses, associations, companies, other institutions) receive material or non-material advantages or are preserved from disadvantages and

2. third parties are able to provide staff members with advantages to which they are not entitled by law or collective bargaining agreements.

II.

Furthermore, an area of activity associated with any of the following must be considered especially vulnerable to corruption:

1. frequent outside contacts – also in the course of checking and supervisory activities,

2. management of large budgets, awarding of public contracts or subsidies, including the awarding of grants or other funding,

5Recommendations

on the Directive
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3. imposing of conditions, granting of concessions, approvals, permits, and the like, setting and levying of fees,

4. processing of transactions and operations using internal information not intended for third parties.

This applies only insofar as

a) the potential advantage has a signifi cant material or non-material value for third parties

b) or the potential disadvantage to third parties would result in punishment, a threat to their business or livelihood or a threat to the existence of the affected institution.

III.

The need for risk analysis in areas of activity considered especially vulnerable to corruption should in principle be evaluated every fi ve years or following organizational or procedural changes or changes in the nature of assigned tasks. In order to identify individual areas vulnerable to corruption, the following two-step procedure is advisable:

1. a brief examination of vulnerability to corruption and of the effectiveness of existing safeguards (e. g. by examining organizational charts).

2. If a risk analysis is needed: Identify operations which are especially vulnerable to corruption as well as existing safeguards (e. g. by means of questionnaires and supplementary interviews).

If a need for action is determined, the risk analysis should conclude by recommending and/or ordering additional preventive measures.

IV.

In addition to the items noted in I and II, the following questions may be useful for the risk analysis:

1. Are there or have there been instances of corruption in the area of activity?

2. Have third parties tried to infl uence the decisions of a staff member in this area?

3. Have there been known cases of corruption in comparable areas of activity at other agencies?

4. Does the area of activity follow specifi cally defi ned work processes?

5. Is the post associated with special scope for action and discretionary powers?
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6. Does the extent of decision-making authority vary depending on the size of contracts or other criteria?

7. Does the area of activity have fi nal authority over processing and decisionmaking?

8. Is there adequate administrative and task-related supervision?

9. Is personal integrity the only barrier to corruption in the area of activity?

10. What in-house control mechanisms are in place?

11. Does the decision-making process provide for the “principle of greater scrutiny” by involving more than one responsible person?

12. Do other organizational units also have to sign off on decisions?

13. Does the decision-making process ensure transparency, e. g. by means of checking operations, reporting, explicitly designating responsibility, or supplying precise and complete documentation (minutes, notes, reports, orderly

record-keeping)?

14. Is the decision-making process required to be transparent even if no consent is needed from a supervisor or another organizational unit entitled to participate?

15. Is there a requirement that a transparent, written record be kept of the decisionmaking process, which can be followed by an auditing authority?

16. Are there any known violations of regulations (e. g. budget law, law on public procurement)?

17. Are there any complaints by the Federal Court of Audit (BRH) or another supervisory authority, e. g. the independent organizational unit for overseeing corruption prevention as provided for in No. 6 of the Directive?

Recommendation on No. 4 of the Directive: Personnel

1. When staff are hired for positions especially vulnerable to corruption, the organizational unit responsible for personnel matters and supervisors involved in personnel decisions must determine the level of risk associated with persons considered for the position. Their assessment will typically be limited to evaluation of any noticeable problems, e. g.

a) investigations of criminal or disciplinary offences,

b) in-house investigations of suspected corruption,

c) excessive debt, disorderly fi nancial situation,

d) social problems (alcohol or drug addiction, compulsive gambling),

e) behaviour which raises doubts about the person’s reliability (private contacts with criminal offenders or the like).
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Any persons known to be associated with any of the above may not be considered for a position in an area especially vulnerable to corruption while the relevant investigation is under way or until any suspicion has been found to be groundless.

2. The organizational unit responsible for personnel matters shall be responsible for overseeing staff rotation. That unit shall also maintain a central record of the areas requiring staff rotation and the length of service of the relevant staff members. If in exceptional cases rotation is not possible due to the nature of operations or to (personnel) management considerations (e. g. lack of expert staff), then other measures to prevent corruption should be used instead (e. g.

extending the application of the principle of greater scrutiny, working in teams and exchanging tasks within organizational units, transferring responsibilities, intensifying administrative and task-related supervision).

3. The contact person for corruption prevention is to be kept constantly involved.

Recommendation on No. 5 of the Directive: Contact person for corruption prevention

1. The contact person for corruption prevention is to be formally appointed. Thisappointment is to be announced in the person’s area of responsibility. If the contact person for corruption prevention is to be responsible also for implementing the Directive, in particular for heading the independent organizational unit provided for in No. 6 of the Directive, the relevant agency may formally appoint the contact person to be its offi cial.

2. Staff members with disbursement authority may also serve as contact persons.

3. Staff members belonging to the organizational unit responsible for carrying out security vetting of personnel may not serve as contact persons.

4. While continuing to perform his or her own duties, the contact person should work with staff in the internal audit unit and with those responsible for implementing corruption prevention.

5. The agency is to support the contact person in carrying out his or her duties (e. g. by setting up special e-mail addresses or providing appropriate offi ce space).
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Recommendation on No. 6 of the Directive

Following each assessment of an organizational unit, the assessment results are to be discussed in a meeting with the assessed unit.

Recommendation on No. 11 of the Directive

Guidelines for awarding contracts

1. Instead of having to check the individual award fi les, keeping standardized logs of the key elements in the award processing, also indicating when they took place, makes it much easier to check for improper infl uence in the award process.

The agencies shall decide whether and for which types and sizes of contract awards to keep such logs, and whether to use a form based on the attached sample, modifi ed as necessary.

2. The agency shall ensure that the reasons justifying any deviation from the priority of a public invitation to tender or the public tender process are recorded for the fi le in each individual case.
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Contract award log

1. Date of contract

2. Subject of contract

3. Estimated price

4. Price as agreed (value of contract when awarded)

5. Amount actually paid following acceptance of goods/services rendered

6. Contractor

7. Names of persons acting on behalf of the contractor for this contract

8. Type of award process

public invitation to tender free adjudication closed limited invitation to tender open negotiations

9. Who is the user of the goods/services and when was the award process carried out?

10.a) Who wrote the description of goods/services and when?

10.b) Did he/she have any assistance with planning or writing the invitation to tender?

No

Yes From whom?

11. Did the description of goods/services (overall or for individual components) specify products from a particular company?
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12. Who evaluated the bids received and when?

13. Who awarded the contract and when?

14. Who oversaw production of the goods/services, if appropriate, and when?

15. Who accepted the goods/services received and when?

16. Were the goods/services accepted as being free of defects (when)?

Yes

No Rectifi cation of defects

17. Date of delivery

18. Date of payment

19. Which staff members travelled in connection with the contract and when?

20.a) Have any prior contracts been awarded to the same contractor in connection with this contract (if so, when)?

Yes Which ones? Reasons?

20.b) Have any subsequent contracts (e.g. follow-up contracts) been awarded to the same contractor in connection with this contract (if so, when)?

No

Yes Which ones? Reasons?

When?

Sample
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Obligation of contractors under the Obligations Act Memorandum of formal obligation of contractors and their employees in accordance with Section 1, para. 1 of the Obligations Act

Mr./Ms. Contractor

hereby agrees to fulfi l his/her obligations under Section 1, para. 1 of the Obligations Act (BGBl. 1974 I S. 469, 547) in the presence of Mr./Ms. Representative of the contracting authority

The contractor is aware that any violation of these obligations may result in criminal prosecution and has been informed of the content and applicability of the following provisions of the Criminal Code:

Section 133, para. 3 Breach of offi cial custody,

Section 201, para. 3 Violation of the confi dentiality of the spoken word,

Section 203, paras. 2, 4, 5 Violation of private secrets,

Section 204 Making use of secrets of other persons,

Sections 331, 332 Accepting favours and bribes

Section 335 Especially serious cases of accepting and offering bribes,

Section 336 Neglect of offi cial duties,

Section 338 Financial penalties and extended forfeiture,

Section 353 b Breach of offi cial secrets and of special obligations of secrecy,

Section 358 Secondary consequences,

Section 97 b, para. 2

read together with

Sections 94 97 Treason under the misapprehension of an illegal secret,

Section 120, para. 2 Releasing prisoners,

Section 355 Violation of tax secrecy.

The contractor has received a copy of this memorandum, of the Anti-Corruption Code of Conduct and its annexes, and a copy of the above-mentioned provisions, as well as a copy of the applicable regulations on accepting rewards and gifts.

Date:

Place:

(Signature of contractor) (Signature of representative

Sample for No. 12.2 of the Directive
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General administrative regulation to promote activities by the federal government through contributions from the private sector (sponsoring, donations and other gifts)

Offi cial Section Federal Gazette No. 126, page 14906, Federal Ministry of the Interior, of 7 July 2003

The following general administrative regulation is enacted pursuant to Article 86, sentence 1 of the Basic Law:

1. Scope, defi nitions

This administrative regulation applies to the donation of cash and non-cash contributions and services by parties from the private sector (sponsors) to one or more bodies of the federal government (benefi ciaries), via which the sponsor

promotes an activity pursued by the federal government with the aim of attaining an advantage in the form of a promotional or publicity-enhancing effect (sponsoring).

Activities for the purposes of this administrative regulation are such which the government body concerned performs in discharging its public duties and in presenting itself to the outside world. Bodies of the federal government are the highest federal authorities, the authorities of the direct and indirect federal administration and the courts of the federal government. This regulation also applies to the armed forces.

Consequently, if the party from the private sector and the government body agree on appropriate cost sharing in pursuit of similar objectives, this shall not constitute sponsoring.

The following provisions shall apply correspondingly to gifts by parties from the private sector (in particular donations and other contributions) to the federal administration.

6General Administrative
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2. Purpose of the administrative regulation

In suitable instances, sponsoring helps to achieve administrative objectives. It is nevertheless incumbent upon the public administration to avoid any appearance of external infl uence coming to bear, in order to uphold the integrity and neutrality of the state. Consequently, the public administration may only open itself up to sponsoring in accordance with the following circumscribing provisions.

3. Basic principles

The following basic principles are to be observed in reaching decisions on the use of sponsoring:

3.1 As a general principle, public duties are to be fi nanced via budgetary funds. Sponsoring is thus only possible as a supplementary measure subject to the conditions stated in points 3.2 to 3.4.

3.2 As a general principle, decisions on the solicitation and acceptance of sponsoring are to be taken according to a restrictive approach.

3.2.1 Sponsoring is strictly prohibited in the area of interventional administration (e. g. in the form of direct or indirect support in the area of the sovereign duties performed by the federal government’s police, fi nancial authorities and customs, by way of non-cash contributions, for example). Outside of the area of interventional administration (e. g. the fi nancing of public relations measures by the police, provided that this does not result in any infl uence being exerted in the area of interventional administration), sponsoring may be approved by way of exception.

3.2.2 Outside of the area of interventional administration sponsoring is permissible, e. g. in the areas of culture, sport, health, environmental protection, education and science, the promotion of foreign trade, political public relations in Germany and abroad and at representative events staged by the federal government, provided that there is no possibility of infl uence being brought to bear on the administration in discharging its duties and that no

impression of any such infl uence arises.

3.3 The acceptance of offered or solicited sponsoring shall require the written consent of the highest administrative authority. The latter may delegate its powers in this respect. Should the government body to which the power of

consent is delegated be the intended benefi ciary of the sponsoring, the
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consent of the next-highest government body must be obtained beforehand, if the benefi ting body is not authorised to make the fi nal decision. A post responsible for sponsorship issues (sponsorship offi cer) is to be established

within each of the highest federal authorities; this post is to be involved in matters relating to sponsorship and is to cooperate closely with the contact for the prevention of corruption. When it is planned to solicit sponsoring, the decision of the head of the government body concerned is to be obtained prior to approaching potential sponsors. The head of the body concerned involves the sponsorship offi cer in cases to be decided by the highest federal authority.

The head may delegate the decision-making authority within the highest federal authorities pursuant to sentence 5.

3.4 Insofar as sponsoring is permissible in isolated instances in these areas, approval shall be dependent on the following criteria:

a) Sponsoring is to be disclosed to the public. The scope and form of sponsoring and the sponsors are to be made transparent for every sponsoring measure, in order to avoid any impression of partiality on the part of the public administration. Measures to ensure transparency include booking the cash payments from sponsoring under the appropriate revenue items

for ex-post control purposes, disclosure of the cash and non-cash contributions and services received from sponsoring in a bi-annual report from the

Federal Ministry of the Interior. Individual sponsoring payments up to the equivalent of € 5000 may be summarised as collective items in this report. b) Each individual case is to be decided on the basis of verifi able criteria.

Equality of competition and opportunity must be ensured among potential sponsors. The decision in favour of a sponsor must be objective and unbiased and must be based on pertinent and comprehensible considerations.

The sponsors’ individual reliability, fi nancial capacity, business practices and principles and customer and media profi les represent possible criteria for the decision.

c) All sponsorship agreements are to be placed on record. It is to be specifi ed in writing what activity is sponsored, what specifi c contributions the sponsor makes and what obligations the government body assumes.
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The sole obligation which is permissible on the part of the government body is an undertaking to present the sponsor, in particular to specify the sponsor’s name, company and brand and to present the sponsor’s logo and other signs in connection with the event concerned. Agreements establishing direct links between sponsorship contributions and services to be rendered in return for such contributions are not permissible. d) When offers of sponsorship are accepted, the contents of the appurtenant agreements must not establish any further obligations or arouse any further expectations.

e) The government body must not publicly extol the sponsor and the sponsor’s products beyond the obligation specifi ed in letter c). Activities relating to the promotion of foreign trade are exempted from this restriction.
 f) When contractors to the government body are considered as sponsors, it is to be ensured that competitors are included in the process with equal opportunities in accordance with letter b). The acceptance of a sponsorship contribution must not give rise to any ties which might restrict or preclude public competition.

g) Prior to accepting sponsoring, it is to be ensured that budgetary funds for ensuing subsequent expenditure (e. g. vehicle maintenance costs, television charges, operating costs or similar) are available for the intended purpose.

h) Examples of activities eligible for sponsorship are stated in the enclosure to this administrative regulation.

4. Final provisions

The highest federal authorities may draw up supplementary provisions, in particular further restrictions relating to sponsoring. Existing restrictions shall remain

unaffected.
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5 Effective date

This general administrative regulation comes into force on the date of its publi -cation in the federal gazette. It supplements item 18 of the federal governmentdirective to prevent corruption in the federal administration of 17 June 1998(federal gazette p. 9665).

Berlin, 7 July 2003

O 4 – 634 140-1/7

The Federal Chancellor Gerhard Schroder

The Federal Minister of the Interior Otto Schily

Enclosure

Examples of activities eligible for sponsorship

Public relations events

Public relations abroad at events which are also organised by the diplomatic missions abroad

Events and fairs to promote Germany’s export sector and individual industries in Germany and abroad

Events to publicise and promote Germany as a business location in Germany and abroad

Events in connection with sports, cultural and educational policy in Germany and abroad

Events and measures to promote general environmental awareness

The promotion of health and the prevention of illness

Other representative events

Representative events to present the Federal Republic of Germany to other countries

Press relations at key events in Germany and abroad
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Press relations and looking after delegations in connection with major events in Germany and abroad

Supporting representation of the federal German armed forces in Germany and abroad

Donations to libraries and media libraries in supplementation of the official resources

Assumption of all or a portion of the production costs for demonstration materials and specialised information in the form of various media (e. g. printing of conference proceedings and information brochures, production of CDs, etc.)

Complete or partial fi nancing of an item of equipment by a support group
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Circular on the ban on accepting rewards or gifts in the federal administration of 8 November 2004 (in acc. with Section 70 of the Act on Civil Servants (BBG); Section 10 of the Collective

Agreement for Salary Earners in the Public Service and the Collective Agreement for Salary Earners in the Public Service in the new Lander (BAT/BAT-O); Section 12 of the Framework Collec tive Agreement for Wage Earners in the Public Service and the Framework Collective Agreement for Wage Earners in the Public Service in the new Lander (MTArb/MTArb-O); Section 19 of the

Soldiers’ Act (SG))

I. General principles

Public service staff (a broad-ranging term which also includes soldiers, retired professional soldiers and retired civil servants) must avoid any impression that they might be susceptible to offers of gaining personal advantages in discharging their duties. Consequently, no rewards or gifts are to be accepted in connection with public service staff’s offi ces or offi cial activities (BBG, Section 70; BAT/BAT-O, Section

10; MTArb/MTArb-O, Section 12; Soldiers’ Act, Section 19). Exceptions are possible only in cases in which there is no risk of the staff concerned being infl uenced. 

Exceptions also require prior approval from the employer pursuant to point III.

The acceptance of cash – to whatever amount – is not approvable under any circumstances and is thus not to take place. Public service staff are to notify their employer forthwith and of their own accord, if they are offered rewards or gifts in connection with their offi cial activities.

7 Circular on the Ban on
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II. Rewards or gifts

Rewards and gifts are all benefi ts to which the staff have no legal entitlement and which are objectively to their advantage in either a material or non-material form.

These also include benefi ts granted to third parties (in particular dependents,acquaintances, the public service employee’s own sport’s club, etc.), where suchbenefi ts lead to savings for the staff or where they are actually to employees’advantage in any manner or form.

In addition to cash payments and material assets, all other types of benefi ts alsocome into consideration in this context. These include, for example:the possibility of using or consuming items (motor vehicles, building machinery,

petrol or similar);vouchers, complimentary or admission tickets, bus, rail or plane tickets; preferential treatment relating to private transactions, such as interest-free or low-interest loans, provision of special-price purchasing arrangements, participation in deliveries for an authority, etc.; arrangement and/or provision of outside activities or a position after leaving the public service (cf. BBG, Sections 64 to 66 and Soldiers’ Act, Section 20; BBG,

Section 69a and Soldiers’ Act, Section 20a); invitations involving hospitality; provision of accommodation free of charge or on favourable terms; invitation or accompanying to informational, representative or holiday trips or

fi nancing of the same; privileges relating to heritable interests (testamentary gifts or appointment of heirs);

awarding of prizes, etc., other than by the employer.

With regard to the offi ce, a benefi t is deemed to be granted when, according to the circumstances of the case concerned, the party granting the benefi t is guided by the fact that the staff hold or have held a certain offi ce. Consequently, no approval is required for the acceptance of gifts of a customary nature from among the staff  (on the occasion of a birthday, anniversary, etc.).

Any private or offi cial use or exploitation of a gift or reward constitutes acceptance of the same. This also applies where the benefi t is passed on directly to third parties or donated to a charitable institution. Acceptance must not be expressly declared.

Behaviour implying acceptance is suffi cient.
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III. Express approval of exemption from the ban on the acceptance of rewards and gifts

In order to avoid any impression that they may be susceptible to offers of personal gain, prior to accepting gifts or rewards staff are to fi le an offi cial application for approval with the competent body forthwith, through the offi cial channels. Where this is not possible for material reasons, approval is to be applied for after acceptance.

This applies above all when it has not been possible to obtain the approval in good time, particularly when granting of the benefi t was not foreseeable.

Application for approval of the acceptance is to be submitted in written or electronic form. Information furnished in accordance with regulations on travel costs, i.e. in an application for an offi cial trip or an application for the reimbursement of costs relating to an offi cial trip, is no substitute for an application for approval of the

acceptance of gifts or rewards. Approval pursuant to BBG, Section 70/Section 19 of the Soldiers’ Act does not release the applicant from the obligation to provide the information required under the regulations on travel costs (e. g. on free catering).

An express and separate decision on the granting of approval is to be reached in each individual case. The decision is contingent on the specifi c given circumstances and is to be communicated in writing or by electronic means. In this context, approval of acceptance cannot be justifi ed by reference solely to the fact that it is customary to accept certain benefi ts outside of the public administration, in particular in trade and industry.

Approval shall be refused in particular where there is a risk that acceptance may compromise the staff’s ability to discharge their duties in an impartial manner or may induce an impression in third parties of partiality or corruptibility.

It is at the discretion of the competent service authority to grant approval subject to conditions. Where a granted benefi t can be used in an offi cial capacity, approval should be granted subject to the condition that it be used solely for offi cial purposes.

In the case of distinctions, awards, etc. which are accompanied by payments, approval should be granted subject to the condition that the cash benefi t be assigned in part or in its entirety to the Federal Cash Offi ce or to charitable causes outside of the administration.

Where applications for approval submitted after accepting benefi ts are rejected, the benefi ts concerned are generally to be returned. Where it is not possible to return the benefi t, the rejection of the application should entail a requirement for the customary price of the benefi t concerned, as assessed by the competent body with
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due regard to the circumstances of the individual case concerned, to be paid to the party granting the benefi t or for the amount to be donated to social institutions.

By way of exception, rejection of the application for approval or subsequent approval is to be accompanied by a requirement for the benefi t or the equivalent financial value to be surrendered forthwith to the employer, where

the benefi t has evidently been granted to the employee as a representative of the employer or the required return to the party granting the benefi t fails to come about solely because – returning the benefi t would be interpreted as a breach of the general rules of social etiquette or courtesy or – the party granting the benefi t has refused to take back the benefi t or will in all probability refuse to do so or – returning the benefi t would involve a disproportionate level of expenditure and/or scope of work in relation to the objective value of the benefi t concerned.

It is recommended to notify the party granting the benefi t of surrender of the benefi t to the employer.

IV. Tacit approval of exemptions from the ban on the acceptance of rewards

and gifts

By way of exception, tacit approval may be assumed in the following special cases: The acceptance of minor gifts up to a value of 25 euros (e. g. simple promotion articles such as ballpoint pens, notepads, calendars). The market value in the

Federal Republic of Germany is the decisive criterion. In this case, the recipient is obliged to notify the employer, however. The object concerned is to be specifi ed, together with its estimated value, the grounds for granting the object and the person granting the object.

Hospitality provided by public institutions or grant recipients who are predominantly fi nanced by the public sector.

Participation in hospitality measures by private parties on the occasion of or in connection with offi cial activities, meetings, inspections or similar, where such measures are customary and appropriate or where they are based on the rules of social intercourse and courtesy which members of the public service cannot
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evade – with due regard to their special obligation to discharge their duties in an impartial manner – without breaching social etiquette. This shall also apply where the nature and scope of the hospitality represents a substantial value, whereby the offi cial function of the employee concerned shall also be considered in determining the extent to which the hospitality is commensurate in the individual case concerned.Hospitality in the context of general events in which employees participate on official duty or with due regard to the social obligations pertaining to the discharge of their duties (e. g. introduction and/or discharge of official staff,

offi cial receptions), provided that such hospitality remains commensurate and

within the customary bounds.

Minor services which facilitate or expedite offi cial business (e. g. collection by car

from a railway station).

Tacit approval may be revoked by the competent body in individual cases where

accepting such benefi ts might create an impression of preferential treatment for

individuals or corruptibility.

V. Legal consequences in case of contravention

Contravention of the ban on accepting rewards or gifts constitutes a disciplinary

offence and/or a breach of duties arising from the contract of employment, such that

civil servants face disciplinary measures up to dismissal from service,

retired civil servants face disciplinary measures up to the deprivation of pension

entitlements,

professional soldiers and fi xed-term volunteers face disciplinary measures up to

dismissal from service,

retired professional soldiers and former soldiers who qualify as retired soldiers

face disciplinary measures up to the deprivation of pension entitlements and

employees and trainees face sanctions under labour law up to exceptional

dismissal.

Where the employer incurs an economic disadvantage in connection with a

contravention of the regulations pertaining to the ban on accepting rewards or

gifts, the employees concerned shall be obliged to pay compensation for damages

(cf. BBG, Section 78; BAT-BAT-O, Section 14; MTArb/MTArb-O, Section 11a; Soldiers’
Act, Section 24). Notwithstanding any claims for damages, the employer may be

entitled to require surrender of the benefi ts.
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Employees may furthermore be sentenced as follows under criminal law for

contraventions of the ban on accepting rewards or gifts:

To up to three years’ imprisonment or a fi ne for accepting advantages, if they

demand, solicit or accept an advantage for themselves or a third party in return

for discharging their duties (cf. Section 331 (1) of the German Criminal Code

(StGB)),

to up to fi ve years’ imprisonment or a fi ne for accepting bribes, if they demand,

solicit or accept an advantage for themselves or a third party in return for having

performed an offi cial act or for performing an offi cial act in the future, thereby

committing a neglect of duty (cf. Section 332 (1) of the German Criminal Code),

to up to ten years’ imprisonment in particularly serious cases of accepting bribes

(cf. Section 335 (1), no. 1 of the German Criminal Code).

VI. Supplementary orders

The highest service authorities may issue supplementary or additional orders, in

particular in order to cover special circumstances in their areas or individual

branches of administration.

VII. Final provisions

The circulars from the Federal Ministry of the Interior – II A 1 – 21 263 – 352/61 – of 25

January 1962 (Interdepartmental Circular 1962, p. 120 ff.), D I 1 – 210 170/1 of 10 March

1977 and D I 1 – 210 170/1 of 24 November 1981 no longer apply.
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Federal Ministry of

STREET ADDRESS

MAILING ADDRESS

TEL

FAX

E-MAIL

DATE

Your invitation to

Dear Sir or Madame,

Thank you for your invitation to

I hope you will understand that I am unable to accept your invitation, as the nature of this event is

largely determined by the accompanying programme.

Germany’s public service is obligated to maintain neutrality. I am therefore required to avoid even the

appearance of prejudice, such as might arise from taking part in a presentation of a more than purely

informational nature.

I am however interested in continuing to receive information about

and would like to request that you keep my name on your mailing list.

Sincerely yours,

Sample Letter, Invitation to a presentation
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Federal Ministry of

STREET ADDRESS

MAILING ADDRESS

TEL

FAX

E-MAIL

DATE

Invitation to

Dear Sir or Madame,

Thank you for your invitation to

The Federal Ministry of sees itself as a modern, client-oriented

service operation. As ministry employees, we strive to meet citizens’ needs [quickly and thoroughly]

within the limits of the law. I am pleased if we succeeded in this effort, and I am grateful for

your invitation as an expression of your satisfaction.

However, I hope you will understand that, in order to preserve the neutrality of the public service, I am

required to avoid even the appearance of prejudice, such as might arise from my attendance at your

event. I am therefore unable to accept your invitation, as the nature of your event is to a large extent

determined by the festive programme.

Best wishes for a successful event on

Sincerely yours,

Sample Letter, Invitation to festivities
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Federal Ministry of

STREET ADDRESS

MAILING ADDRESS

TEL

FAX

E-MAIL

DATE

Your gift of

Dear Sir or Madame,

Obligatory opening sentence (depending on situation): e. g.

Another year of our productive cooperation is coming to an end./We have just successfully completed

a joint project.

I know your gift is intended to express your gratitude for our good working relationship. However,

such gift-giving creates certain diffi culties, as the public service is obligated to maintain neutrality,

and public service employees are therefore not allowed to accept any compensation or gifts. In this

context, I hope you will understand that I am unable to accept your gift, even though it was given with

the best intentions. Further, the Federal Ministry of sees itself

as a modern, client-oriented service operation and strives to meet the needs of its clients within the

limits of the law. I am pleased if we succeeded in this effort.

Variation 1:

It would be best for all concerned if you refrained in future from giving us gifts. Please pick up your

gift within the next four weeks, so that we do not have to mail it back to you at taxpayers’ expense.

Otherwise I will assume that you have no objections if I donate the gift to the following charity:

Variation 2:

I hope you will have no objections if I donate your gift to the following charity:

It would be best if you refrained in future from giving us gifts.

Sincerely yours,

Sample Letter, Gifts
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Section 108e Bribery of Members of Parliament

(1) Whoever undertakes to buy or sell a vote for an election or ballot in the European

Parliament or in a parliament of the Federation, the Lands, municipalities or

municipal associations, shall be punished with imprisonment for not more than

fi ve years or a fi ne.

(2) Collateral to imprisonment of at least six months for a crime pursuant to

subsection (1), the court may deprive the person of the capacity to attain public

electoral rights, and the right to elect or vote in public matters.

Section 298 Agreements in Restriction of Competition upon Invitations

to Tender

(1) Whoever, upon an invitation to tender in relation to goods or commercial

services, makes an offer based on an unlawful agreement which has as its aim

to cause the organizer to accept a particular offer, shall be punished with

imprisonment for not more than fi ve years or a fi ne.

(2) The private awarding of a contract after previous participation in a competition

shall be the equivalent of an invitation to tender within the meaning of

subsection (1).

(3) Whoever voluntarily prevents the organizer from accepting the offer or from

providing his service, shall not be punished under subsection (1), also in

conjunction with subsection (2). If the offer is not accepted or the service of the

organizer not provided due in no part to the contribution of the perpetrator,

then he will be exempt from punishment if he voluntarily and earnestly makes

efforts to prevent the acceptance of the offer or the providing of the service.

8Excerpts from the

German Criminal Code
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Section 331 Acceptance of a Benefi t

(1) A public offi cial or a person with special public service obligations who demands,

allows himself to be promised or accepts a benefi t for himself or for a third person

for the discharge of a duty, shall be punished with imprisonment for not more

than three years or a fi ne.

(2) A judge or arbitrator who demands, allows himself to be promised or accepts a

benefi t for himself or a third person in return for the fact that he performed, or

would in the future perform a judicial act, shall be punished with imprisonment

for not more than fi ve years or a fi ne. An attempt shall be punishable.

(3) The act shall not be punishable under subsection (1), if the perpetrator allows

himself to be promised or accepts a benefi t which he did not demand and the

competent public authority, within the scope of its powers, either previously

authorizes the acceptance, or the perpetrator promptly makes a report to it and

it authorizes the acceptance.

Section 332 Taking a Bribe

(1) A public offi cial or person with special public service obligations who demands,

allows himself to be promised or accepts a benefi t for himself or for a third

person in return for the fact that he performed or would in the future perform

an offi cial act, and thereby violated or would violate his offi cial duties, shall be

punished with imprisonment from six months to fi ve years. In less serious cases

the punishment shall be imprisonment for not more than three years or a fi ne.

An attempt shall be punishable.

(2) A judge or an arbitrator, who demands, allows himself to be promised or accepts

a benefi t for himself or for a third person in return for the fact that he performed

or would in the future perform a judicial act, and thereby violates or would

violate his judicial duties, shall be punished with imprisonment from one year

to ten years. In less serious cases the punishment shall be imprisonment from

six months to fi ve years.
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(3) If the perpetrator demands, allows himself to be promised or accepts a benefi t

in return for a future act, then subsections (1) and (2) shall already be applicable

if he has indicated to the other his willingness to:

1. violate his duties by the act; or

2. to the extent the act is within his discretion, to allow himself to be infl uenced

by the benefi t in the exercise of his discretion.

Section 333 Granting a Benefi t

(1) Whoever offers, promises or grants a benefi t to a public offi cial, a person with

special public service obligations or a soldier in the Federal Armed Forces, for

that person or a third person, for the discharge of a duty, shall be punished with

imprisonment for not more than three years or a fi ne.

(2) Whoever offers promises or grants a benefi t to a judge or an arbitrator, for that

person or a third person, in return for the fact that he performed or would in the

future perform a judicial act, shall be punished with imprisonment for not more

than fi ve years or a fi ne.

(3) The act shall not be punishable under subsection (1), if the competent public

authority, within the scope of its powers, either previously authorizes the

acceptance of the benefi t by the recipient or authorizes it upon prompt report

by the recipient.

Section 334 Offering a Bribe

(1) Whoever offers, promises or grants a benefi t to a public offi cial, a person with

special public service obligations, or a soldier of the Federal Armed Forces, for

that person or a third person, in return for the fact that he performed or would

in the future perform an offi cial act and thereby violates or would violate his

offi cial duties, shall be punished with imprisonment from three months to fi ve

years. In less serious cases the punishment shall be imprisonment for not more

than two years or a fi ne.
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(2) Whoever offers, promises or grants a benefi t to a judge or an arbitrator, for that

person or a third person, in return for the fact that he:

1. performed a judicial act and thereby violated his judicial duties; or

2. would in the future perform a judicial act and would thereby violate his

judicial duties, shall be punished in cases under number 1 with imprisonment

from three months to fi ve years, in cases under number 2 with

imprisonment from six months to fi ve years. An attempt shall be punishable.

(3) If the perpetrator offers, promises or grants the benefi t in return for a future

act, then subsections (1) and (2) shall already be applicable if he attempts to

induce the other to:

1. violate his duties by the act; or

2. to the extent the act is within his discretion, to allow himself to be infl uenced

by the benefi t in the exercise of his discretion.

Section 335 Especially Serious Cases of Taking or Offering Bribes

(1) In especially serious cases:

1. an act under:

a) Section 332 subsection (1), sent. 1, also in conjunction with subsection (3);

and

b) Section 334 subsection (1), sent. 1, and subsection (2), respectively also in

conjunction with subsection (3), shall be punished with imprisonment

from one year to ten years; and

2. an act under Section 332 subsection (2), also in conjunction with subsection

(3), shall be punished with imprisonment for not less than two years.

(2) An especially serious case within the meaning of subsection (1) exists, as a rule,

when:

1. the act relates to a benefi t of great magnitude;

2. the perpetrator continuously accepts benefi ts which he demanded in return

for the fact that he would perform an offi cial act in the future; or

3. the perpetrator acts on a commercial basis or as a member of a gang which

has combined for the continued commission of such acts.
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Section 336 Failure to Perform an Offi cial Act

The failure to act shall be equivalent to the performance of an offi cial act or a

judicial act within the meaning of Sections 331 to 335.

Section 337 Compensation of Arbitrators

The compensation of an arbitrator shall only be a benefi t within the meaning of

Sections 331 to 335, if the arbitrator demands it, allows it to be promised him or

accepts it from a party behind the back of the other or if a party offers, promises or

grants it to him behind the back of the other.

Section 338 Property Fine and Extended Forfeiture

(1) In cases under Section 332, also in conjunction with Sections 336 and 337,

Section73d shall be applicable if the perpetrator acted on a commercial basis or as a

member of a gang which has combined for the continued commission of such acts.

(2) In cases under Section 334, also in conjunction with Sections 336 and 337,

Sections 43a, 73d shall be applicable if the perpetrator acts as a member of a

gang which has combined for the continued commission of such acts. Section

73d shall also be applicable if the perpetrator acted on a commercial basis.

Section 357 Subornation of a Subordinate to Commit a Crime

(1) A superior who suborns or undertakes to suborn a subordinate to commit an

unlawful act in public offi ce or allows such an unlawful act of his subordinate to

happen, has incurred the punishment provided for this unlawful act.

(2) The same rule shall be applied to a public offi cial, to whom supervision or

control over the offi cial business of another public offi cial has been transferred

to the extent that the unlawful act committed by the latter public offi cial

concerns the business subject to the supervision or control.

Section 11 Terms Relating to Persons and Subject Matter

(1) Within the meaning of this law:

[…]

2. a public offi cial is whoever, under German law:

(a) is a civil servant or judge;
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(b) otherwise has an offi cial relationship with public law functions or;

(c) has been appointed to a public authority or other agency or has been commissioned

to perform duties of public administration without prejudice to

the organizational form chosen to fulfi ll such duties;

3. a judge is, whoever under German law is a professional or honorary judge;

4. a person with special public service obligations is whoever, without being a

public offi cial, is employed by, or is active for:

(a) a public authority or other agency, which performs duties of public

administration; or

(b) an association or other union, business or enterprise, which carries out

duties of public administration for a public authority or other agency, and

is formally obligated by law to fulfi ll duties in a conscientious manner.
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Federal Ministry of the Interior – Corruption Prevention

http://www.bmi.bund.de/cln_012/nn_882848/Internet/Content/Common/Lexikon/

K/Korruption__und__Korruptionspraevention__Id__93284__de.html

Federal Ministry of the Interior – Sponsoring

http://www.bmi.bund.de/cln_012/nn_882848/Internet/Content/Common/Lexikon/

S/Sponsoring__Id__93096__de.html

Ministry of the Interior of North Rhine Westphalia – Fight against Corruption

http://www.im.nrw.de/inn/87.htm#

The Council of Europe – The GRECO Group of States

http://www.coe.int/t/dg1/greco/

European Union – The European Anti-Fraud Offi ce OLAF

http://ec.europa.eu/dgs/olaf/mission/index_en.html

United Nations

www. runiceurope.org/german/index. htm

Organisation for Economic Cooperation and Development (OECD)

www.oecd.org/deutschland/schwerpunkte. htm

Transparency International:

www.transparency.de

9 Useful Addresses and Links
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Federal Ministry of Justice: Laws on the Internet

http://bundesrecht.juris.de/index.html

The Fight against Corruption in Lower Saxony

www.korruptionsbekaempfung.niedersachsen.de

Bremen

http://www2.bremen.de/fi nanzsenator/antikorruptionsstelle/

Hamburg

www.die.hamburg.de
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�摘自法務部2008年編印-各國公共治理透明化措施比較研究2008年「臺灣國際廉政研討會」總結報告。





�國際透明組織運用統計方法綜合數個民意調查及專家評估結果，整合成0到10分的指數，然後加以排名，10分代表最清廉，0分代表最不清廉，該指數反映對各國公部門廉政的主觀評價。


� 德國目前共有16個聯邦自治州，13552個市鎮。各邦的名稱：巴登－符騰堡邦（Baden-Württemberg）、巴伐利亞邦（Bayern，舊稱Bavaria）、柏林市（城市邦Berlin）、勃蘭登堡邦（Brandenburg）、不來梅市(城市邦Bremen）、漢堡市(城市邦Hamburg）、黑森邦（Hessen）、梅克倫堡－前波莫瑞邦（Mecklenburg-Vorpommern）、下薩克森邦（Niedersachsen）、北萊茵－威斯特法倫邦（Nordrhein-Westfalen）、萊茵蘭－法耳茨邦（Rheinland-Pfalz）、薩爾邦（Saarland）、薩克森邦（Sachsen）、薩克森－安哈特邦（Sachsen-Anhalt）、石勒蘇益格－荷爾斯泰因邦（Schleswig-Holstein）和圖林根邦（Thüringen）。 





�參考臺北市政府政風處--德國廉政制度考察報告，96年3月1日。


�林明鏘，公務員法研究，臺北：作者自版，民國92年二版，頁486-487。





� 參閱網頁資料ttp://www.bundesregierung.de/Bundesregierung/-,12443/Bundesministerien.html。


� 詳如附錄資料。


� 余致力、陳敦源、黃東益非政府組織與反貪腐運動：國際透明組織與臺灣透明組織簡介2002。


�馬英九總統於98年4月23日在總統府接見國際透明組織主席拉貝勒（Huguette Labelle）女士暨臺灣透明組織幹部，代表我國政府與人民歡迎拉貝勒主席遠道來訪，也再度表達政府肅貪促廉的決心。詳參總統府網站。


�此二項公約係指「公民與政治權利國際公約」及「經濟社會文化權利國際公約」。


�國家廉政體系（National Integrity System, NIS）應是從最宏觀、整體的角度切入探討，並診斷一個國家整體廉政制度現況的工具，國家廉政體系的建立與監控是檢視一個國家廉政工作的基礎。


�行政院於98年7月8日訂頒，採國際透明組織倡議之「國家廉政體系」概念，以多元策略整合國家各部門的力量提昇廉政，有加強肅貪防貪、落實公務倫理、推動企業誠信、擴大教育宣導、提昇效能透明貫徹採購公開、實踐公平參政、參與國際合作等8大面向，具有44項具體策略與80項執行措施。
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