25/09/2008

RULES OF APPENDIX 2 TO BE DISCUSSED 
IN THE CRO ON 7 OCTOBER 2008

1.
At Chair's request, a delegation has provided a new text of rules of Appendix 2 as follows: 

APPENDIX 2 – product specific rules of origin

This Appendix sets forth rules for determining the country of origin of a good when the origin of the good is not determined under Appendix 1.


Rule 1:  Determination of Origin

The country of origin shall be determined in accordance with the following provisions, applied in sequence:

Primary Rules 

The country of origin of a good is the last country in which a primary rule prescribed for the good in this annex has been satisfied by production.  [n.b.:  there is no current definition or identification of either primary or residual rules].


Residual Rules

When no primary rule prescribed for a good has been satisfied:

(a)
The country of origin of a good shall be determined pursuant to the applicable residual rule specified at the chapter level;

(b)
When a good is produced by further processing of:


(i)
a single material;  or


(ii)
materials that all have their origin in a single country;

the country of origin of the good shall be the country of origin of such material or materials, 
as the case may be;

(c)
When the good is produced from materials of more than one country, the country of origin of the good shall be the country in which the major portion of those materials originated, as determined on the basis of value, unless specified otherwise in a certain Chapter, of the good.


Rule 2:  Rules of application and interpretation
[Note that with the deletions suggested, all the remaining provisions relate to tariff shift rules only.  A more appropriate placement might be within the rules annex.  Also, these concepts are duplicated in several instances, notably in the Chapter Rules for 84-90].

(a)
The rules provided in this Appendix are to be applied to goods based upon their classification in the HS and any additional subdivisions created thereunder, as referred to in General Rule 1 of this Annex.

(b)
Reference to the tariff classification change in primary rules shall apply only to non-originating materials.
(c)
When the primary rules require a change in classification, the following changes in classification shall not be considered in determining the origin of the good:


(i)
changes which result from disassembly;

(ii)
changes which result from packaging, repackaging, or putting up for retail sale;

(iii)
changes which result solely from application of General Rule of Interpretation 2 (a) 

of the HS with respect to collections of parts that are presented as unassembled or 

disassembled articles.

However, such changes shall not preclude conferring origin on a good if origin is conferred as 
a result of other operations.

Rule 3:  Intermediate materials


Materials which have acquired originating status in a country are considered to be originating materials of that country for the purpose of determining the origin of a good incorporating such materials, or of a good made from such materials by further working or processing in that country.


Rule 4:  Interchangeable goods and materials


The country of origin of commingled materials or goods that are interchangeable may be allocated on the basis of an inventory management method recognized in the country in which the materials or goods were commingled.


Rule 5:  De Minimis


For purposes of the application of primary rules based on tariff classification change, non-originating materials that do not satisfy the primary rule shall, unless otherwise specified, be disregarded, provided that the totality of such materials does not exceed 10% of the value of the good.

2.
Consolidated Text  (g/ro/w/111/rEV.1  pages 7-9)
APPENDIX 2 - Product Specific Rules of Origin

Rule 1:  Scope of Application
(a)
This Appendix sets forth rules for determining the country of origin of a good when the origin of the good is not determined under Appendix 1.

(b)
In framing its legislation each Member shall provide for the application of a set of primary rules of Chapters 84-90 and 92 referred to either in column (3) or in column (4), for it.  However, for the purpose each of headings 87.01 to 87.16 each Member shall choose one of the primary rules of origin referred to in either column (3) or (4), for it.  Each Member shall notify the Committee on Rules of Origin of its chosen rules of origin within 90 days after the date of entry into force of this Annex, for it.
Rule 2:  Application of Rules
(a) The rules provided in this Appendix are to be applied to goods based upon their classification in the HS and any additional subdivisions created thereunder, as referred to in General Rule 1 of this Annex.

(b) All primary rules specified at the levels of specific chapter, heading, subheading or split (sub)heading in this Appendix are co-equal in determining the origin of the goods in accordance with Rule 3 of this appendix.  

(c) Primary Rules based on the tariff classification change shall apply only to non-originating materials. 

(d) Where the primary rules require a change in tariff classification, the following changes in tariff classification shall not be considered in determining the origin of the good:

(i) changes which result from disassembly;

(ii) changes which result from packaging, repackaging, or putting up for retail sale;
(iii) changes which result solely from application of General Rule of Interpretation 2 (a) of the HS with respect to collections of parts that are presented as unassembled or disassembled articles.

However, such changes shall not preclude conferring origin on a good if origin is conferred as a  result of other operations.

(e) When a good is produced exclusively from originating materials in a country, the good shall be originating in that country.

(f) Where none of the primary rules are satisfied in the last country of production, origin shall be determined according to Rule 3 (c) through (f) of this Appendix.

Rule 3:  Determination of origin


The country of origin shall be determined in accordance with the following provisions, applied in sequence:

Primary Rules

(g) When a primary rule itself designates the country in which a good was obtained in its natural or unprocessed state as the country of origin of the good, or designates otherwise the country of origin of a good, the country of origin of the good shall be the single country designated as such;

(h) The country of origin of a good is the last country of production, provided that one of co-equal primary rules applicable to the good was satisfied in that country;

Residual Rules

(i) When a good is produced by further processing of an article which is classified in the same subdivision
 as the good, the country of origin of the good shall be the single country in which that article originated;

(j) The country of origin of the good shall be determined as indicated in the applicable residual rule specified at the chapter level;

(k) When the good is produced from materials all of which originated in a single country, the country of origin of the good shall be the country in which those materials originated;  

(l) When the good is produced from materials (whether or not originating) of more than one country, the country of origin of the good shall be the country in which the major portion of those materials originated, as determined on the basis specified in each Chapter. 

Rule 4:  Intermediate materials

Materials which have acquired originating status in a country are considered to be originating materials of that country for the purpose of determining the origin of a good incorporating such materials, or of a good made from such materials by further working or processing in that country.

Rule 5:  Interchangeable goods and materials


Where it is not commercially practical to keep separate stocks of interchangeable materials or goods originating in different countries, the country of origin of each of the commingled materials or goods may be allocated on the basis of an inventory management method recognized in the country in which the materials or goods were commingled.  The use of this system shall not give rise to more products originating in a specific country than would have been the case had the commingled materials or goods been physically segregated.

Rule 6:  De Minimis  


For the application of the provision of the Rule 3(b) of this Appendix, non-originating materials that do not satisfy the primary rule shall be disregarded, provided that the totality of such materials does not exceed 10% in value, unless specified otherwise in a certain Chapter, of the good.

3.
Text in G/RO/45/Rev.2  (pages 12-16)
APPENDIX 2 - Product Specific Rules of Origin

Rule 1:  Scope of Application
This Appendix sets forth rules for determining the country of origin of a good when the origin of the good is not determined under Appendix 1.

Rule 2:  Application of Rules
a) The rules provided in this Appendix are to be applied to goods based upon their classification in the HS and any additional subdivisions created thereunder, as referred to in General Rule 2 of this Annex.

b) All primary rules contained in this Appendix are co-equal.  [They shall be applied in conjunction with Chapter Notes and relevant provisions of this Appendix.]
c) [Unless otherwise specified], primary rules shall apply only to non-originating materials.
d) [Where the primary rules require a change in classification, the following changes in classification shall not be considered in determining the origin of the good : 

· changes which result from disassembly;

· changes which result from packaging or repackaging;

· changes which result solely from application of General Rule of Interpretation 2 (a) of the HS with respect to collections of parts that are presented as unassembled or disassembled articles.  

· changes which result from merely putting up in sets.

However, such changes shall not preclude conferring origin on a good if origin is conferred as a   result of other operations.]

e) Where none of the primary rules are satisfied, origin shall be determined according to Rule 3 (c) through (f)[(g)] of this Appendix.
	Consensus was confirmed on Rule 2(a).

As regards Rule 2(b) the concept of the co-equality of primary rules was acceptable to all Members.  Further fine-tuning of the text would be needed at a later stage when the work was virtually completed.

As regards Rule 2(c), consensus was achieved (subject to HK):  The bracketed text would be reconsidered when a complete picture was obtained.

As regards Rule 2(d), it was agreed that this rule be reconsidered at a later stage when the work was virtually completed.

As regards Rule 2(e), no objection was raised.


f) Rule 3:  Determination of origin

The country of origin shall be determined in accordance with the following provisions, applied in sequence:

Primary Rules

(a) [The country of origin of a good is the country designated as such in the applicable primary rule.](EC) [NOR](JPN)

 [When a primary rule specifies that the origin of a good is the country in which the good was obtained in its natural or unprocessed state, the country of origin of the good shall be the [single (IND)] country in which the good was obtained in that condition;] (IND)

[When a primary rule requires that the country of origin of a good is the country in which:

(i)
the good was obtained in its natural or unprocessed state, the country of origin of the good shall be the single country in which the good was obtained in that condition;  or

(ii)
a specifically designated stage of production was attained, the country of origin of the good shall be the single country in which such stage of production was attained;] (US)

[The country of origin is the country determined as such by the application of the primary rule] (CAN)[NOR]

(b) The country of origin of a good is the last country of production, provided that a primary rule applicable to the good was satisfied in that country[
];

Residual Rules:

(c)
[When a good is produced by further processing of an article which is classified in the same subdivision
 as the good, the country of origin of the good shall be the single country in which that article originated;]

[When a good undergoes one or more operations that do not result in a change in its classification, the origin of the resulting good is the single country from which the good originated immediately prior to such operations, provided that any material that might have been added satisfies any change of tariff classification rule applicable to the good]

(d) The country of origin of the good shall be determined as indicated in the applicable residual rule specified at the chapter level;

(e) When the good is produced from materials all of which originated in a single country, the country of origin of the good shall be the country in which those materials originated;  

(f) [When the good is produced from materials (whether or not originating) of more than one country, the country of origin of the good shall be the country in which the major portion of those materials originated, as determined on the basis specified in each chapter, [and in the event of two or more countries equally contributing major portions of those materials, the good shall be assigned a multi-country origin]];  (IND) 

 
[When the good is produced from materials (whether or not originating) of more than one country, the country of origin is the single country of origin of the materials that did not satisfy a primary rule applicable to the goods;  (US)


[When the good is produced from materials of more than one country, the country of origin of the good shall be the country in which the major portion of the non-originating materials originated, as determined on the basis specified in each chapter.  However, when the originating materials represent at least 50% of all the materials used, the country of origin of the good shall be the country of origin of those materials];  (EC)

(g)
[When the good is produced from materials (whether or not originating) of more than one country that did not satisfy the primary rule applicable to the good, the country of origin of the good shall be the country in which the major portion of those materials originated, as determined on the basis specified in each chapter].  (US)

	As regards Rule 3(a) one Member made a new proposal.  Members stated that they needed more time to study this proposal.  Another Member suggested reversing the order of Rules 3(a) and 3(b).

As regards Rules 3(b), (c) and (f), there was a general agreement among Members on the basic approach to Rule 3, namely, the application of primary rules in the last country of production as the first test, the application of the origin-retaining concept as the second test, and the application of major portion concept as a final test.  The gap among the various approaches would become more bridgeable at a later stage when a complete picture was obtained.

Consensus was confirmed on Rules 3(d) and (e).  However it was noted that Rule 3(e) might not be necessary, since the application of Rules 3(f) and (g) would result in the same origin outcome.


Rule 4:Intermediate materials
[Except as otherwise provided in the Appendix, (US)] materials which have acquired originating status in a country are considered to be originating materials of that country for the purpose of determining the origin of a good incorporating such materials, or of a good made from such materials by further working or processing in that country.

	The principle of this provision was acceptable to all Members.  However, one delegation confirmed its request for the initial bracketed text to be included in the provision until a complete picture was obtained.  Another delegation requested that the box should contain an indication whereby the originating status was acquired by fulfilling a primary rule or chapter residual rule.


Rule 5:[Interchangeable goods and materials]


[Where it is not commercially practical to keep separate stocks of interchangeable materials or goods originating in different countries, the country of origin of each of the commingled materials or goods may be allocated on the basis of an inventory management method recognized in the country in which the materials or goods were commingled.  The use of this system shall not give rise to more products originating in a specific country than would have been the case had the commingled materials or goods been physically segregated.]

	Some Members questioned the meaning of the interchangeable goods and what type of goods or materials were covered by this Rule.  Accordingly, proponents of the Rule were requested to improve the text.


Rule 6: Putting up in sets [or kits (CAN)(NZ)(CH)(IND)]

	Chairman's proposal

A distinction must be made between the following types of sets:

1.
Sets which are explicitly mentioned in the HS (e.g. 82.14 – manicure sets;  3006.50 – first aid boxes and kits;  96.05 – travel sets for personal toilet);

2.
Goods which are classified as sets by application of GIR 3(b) or (c);

3.
Goods merely put together that are not classified as sets by either GIR 3(b) or (c) or within the HS.

There are three possible options:

A.
[US]  Unless otherwise provided in this Appendix, goods put up in sets shall retain the origin of the individual articles in the set.

B.
[IND]  Goods put up in sets or kits shall retain the origin of the individual articles except when such goods are explicitly mentioned as sets or kits in a heading or sub-heading of the HS or are classified as sets or kits by application of GIR 3(b) of the HS, in which case the origin of the set or kit shall be the country where it is put up.

C.
Merely putting articles into sets is not origin-conferring:  with this option there is no need for a specific provision for sets, although it might be advisable to have this element included in the new rule 2(b)/old rule 3 (Application of Rules):  the rule in this case might read "a CTH resulting from merely putting up in sets is not considered as origin-conferring".  (MEX)


There is growing consensus on option C.  As option C implies some further quest in the rules, following are the various possibilities:


[JPN][EC](CAN)(CH)  There is no need to have a specific rule for sets.  The country of origin of a set put up from articles that originate in more than one country shall be determined according to Residual Rule 3(f).


[CH]  The country of origin of a set put up from different articles shall be the country which contributes with the highest value to the set, taking into account the value of the articles and the work carried out, the value of the articles (including work) having the same origin being taken together;  and


For the purposes of this paragraph, the term "work" means that the country which put up articles into sets can consider its work (value) carried out as an equivalent part of the calculation.

It might be advisable to have an explicit reference to sets of articles originating in one country: The country of origin of a set [or kit] put up from articles that originate in one country shall be that country.  [PHI]

There was growing consensus that putting up in sets was not origin-conferring, and that there was no need for a specific rule as well as for reference in Rule 2(d) of Appendix 2.  Three delegations reserved their positions.


[Rule 7:  DE MINIMIS]  

For the application of the primary rule, non-originating materials that do not satisfy the rule shall be disregarded, provided that the totality of such materials does not exceed [10%] in value, weight or volume, as specified in each chapter, of the good.
	There was general support for this Rule.  Some Members stated that the nature of this Rule should be optional for producers (although this Rule itself should be mandatory for all Members)."


4.
Discussions in the CRO on 22 FEBRUary 1999  (G/RO/M/21)
1.2
The Chairman also noted that the Secretariat had circulated document G/RO/30 concerning a template on the unresolved issue of  the overall architecture of the harmonized rules of origin which had been transmitted by the TCRO to the CRO for decision.  The letter of transmission from the Chairman of the TCRO concerning the unresolved issue had also been circulated as document G/RO/31.

1.3
The representative of Thailand stated that the three options in the template were each based on a different understanding as to what information was required for the application of each option.  Option A observed that options B and C “required information from foreign producers which may be difficult or time-consuming to obtain” (paragraph 8 of document G/RO/30).  Option B observed the opposite (paragraph 16 of document G/RO/30).  On the other hand, each of these options observed that it only required information which was already available in the normal course of business (paragraphs 6 and 18 of document G/RO/30).  These factual aspects should be clarified either by the CRO or the TCRO.

1.4
The representative of India stated that in accordance with Article 3(b) of the Agreement, origin should be ascribed to the country where the last substantial transformation had taken place.  Therefore if country B (as referred to in document G/RO/30) did not meet the criteria of substantial transformation, it automatically requires moving backwards to apply the rule of substantial transformation.  He also stated that Article 9 of the Agreement provided for a hierarchy of rules which established a preference for the use of change in tariff classification as the criterion for determining whether a substantial transformation had occurred.  Other requirements, including ad valorem percentages or manufacturing operations, could be used only in a supplementary or exclusive manner.  Since all primary rules developed to date were, according to his knowledge, based on the use of change in tariff classification, HS-based primary rules should be tested in country A, before applying residual rules which were elaborated on the basis of other requirements. In the example provided in document G/RO/30 of the hat and the diamonds, although the diamonds might add considerable value to the hat, the primary rule for a hat clearly indicated that putting a diamond on the hat did not substantially transform it.  If the primary rule was not acceptable in this situation, a split heading for a fancy hat studded with diamonds should have been created.  He further stated that under option B, if a hat originating in country B was studded in country C with diamonds originating in country A, origin was conferred to country A, although country A had not made the hat nor studded it with diamonds.  In order to avoid this uncomfortable situation, India made proposals under which residual rules were not needed (except for a few items such as a multi-country mixture):  for agricultural products, origin was to be conferred to the country in which the products were grown and obtained;  for textile products, origin should be conferred to the country in which the processes of bleaching, dyeing, printing, coating, making-up, assembling, etc. took place;  and for the machinery sector, origin was to be conferred to the country in which a new product with a new characteristic or a new function was obtained, even within the same tariff classification.  As concerns the issue of what information was required for option B, he stated that since import documents which were filed in country C (as referred to in document G/RO/30) would show only the total value of the product, the customs authorities in country C would need to check and verify the value of the hat exported to country B from country A.  He further pointed out that this unresolved issue had been transmitted to the CRO by the TCRO after having exhausted the technical debate.  The Chairman of the TCRO, in his letter of transmission of the unresolved issue, said that “early resolution of this issue is essential for real progress in meeting the programme set out by the CRO for 1999”.  Therefore the CRO should resolve this issue as soon as possible.

1.5
The representative of the United States shared the views of India, and stated that option A was in fact the working assumption of the Harmonization Work Programme (HWP) over the last three years.  If there was concern about a fancy hat studded with diamonds, a split heading should be created, rather than developing a general residual rule where origin might be determined on the basis of a transformation which was less than substantial.

1.6
The representative of Switzerland stated that there were three points to be considered by the CRO.  First, although options A, B and C differed as to when the application of residual rules were to be triggered, in many cases these options would generate the same origin outcomes.  Second, the coverage of option A was limited to the extent that, unlike options B and C, it did not address the issues of mixtures, assembly and change of tariff classification rules which excluded change from certain headings.  Third, option A required information between various buyers and sellers of upstream countries who had been involved in a number of stages of production of the goods.  This information might not be available.  If origin was determined, as indicated in paragraph 6 of document G/RO/30, on the basis of information available in several customs import declarations which had been filed at each of the previous trading operations, it was necessary to know whether the origin indications appearing on the customs import declarations were determined by a primary rule or by a residual rule.  Information obtainable from the customs import declaration might not be enough to satisfy the requirements of option A where origin was conferred to the last country in which a primary rule was satisfied.

1.7
The representative of the European Communities stated that there was no added value aspect in option B which required only a simple calculation of percentage of value, volume or weight on the basis of information already available in the normal course of business.  This simple calculation should not, in his view, be considered as a value content test.  He also stated that the working assumption of the HWP over the last three years was that the good under consideration was an exported good rather than a good in a previous stage in upstream countries.  Origin determination of the exported goods should be based on the test of whether the processing that took place in the exporting country met the primary rule applicable to that good.  If the primary rule could not be satisfied in the exporting country, a residual rule would be applied.  Investigating the production history of the good seemed very difficult, given the lack of availability of information in the normal course of business.  He further pointed out that the HS nomenclature was not developed for origin purposes.  It would be unrealistic to identify all products classifiable in a certain tariff heading and create many new split headings as well as origin criteria for each new split heading.

1.8
The representative of Canada stated that at this stage it might be worthwhile discussing what kind of information was required for the application of each option (country of origin of the input materials, tariff classification, values, etc.).  What was the source of this information? Would the producer of the final good normally have the information?  What would the customs authorities do if they had reason to question the validity of the information?  What types of information would the customs authorities require for the purposes of providing advance rulings?  Clarification of these factual aspects was important before starting a discussion on the more fundamental question of the respective roles of the primary and residual rules as well as on questions about certainty, predictability and uniformity of each option in terms of its origin outcome.  He disagreed with the EC’s statement that option B did not include a value-added test.  The EC, he assumed, did not consider the simple calculation of the value of materials used for the production of a good as a value-added test which might normally involve complicated cost calculation.  However, he believed that even the simple calculation of the value of materials should be considered as a value-added test which was normally associated with all difficult procedural problems.  Option A would generate more coherent and consistent origin outcomes.  The primary rule applicable to a hat said that when a hat was produced in country A, a substantial transformation took place in that country.  Although the hat was exported afterwards to country B and underwent additional processing, the additional processing should not be considered as substantial transformation.  Option A coherently and consistently led to the same origin outcome as the primary rule had intended.  However, according to option B, the additional processing occurring in country B might be considered as origin-conferring;  this meant more than one substantial transformation test.  If there was more than one substantial transformation, the rule would not be coherent or consistent.

1.9
The representative of Hong Kong, China pointed out that the unresolved issue transmitted to the CRO did not request the CRO to take a decision on the residual rules themselves.  However, in order to understand the implications of options A, B and C, it seemed necessary to clarify further points raised by delegations.  Hong Kong, China raised several additional questions.

1.10
The positions of Members on this issue are presented in document G/RO/30;  in addition Mexico supported option A and Morocco supported option B.

1.11
The representative of India expressed concern that the necessary will to resolve the issue, and indeed to take forward the work programme on harmonization, was perhaps not there.  She recalled that the CRO had already missed one definitive deadline to conclude the harmonization work set out in the provisions themselves, and that the CRO was now working on the basis of a best-endeavours deadline.  She stated that the pace of the work of the CRO on the unresolved issue transmitted by the TCRO under consideration as well as other elements of the harmonization work had serious implications for the CRO meeting the deadline given to itself last year, and further that the inadequacy of the CRO in respect of this work programme had serious lessons for other committees and bodies of the WTO that were also engaged in various work programmes.  She added that in the light of the substantial work that continued to remain in areas likes the harmonization of the rules of origin which were a part of the existing commitments, perhaps the WTO collectively was not just in a position to take up new negotiations.  She, therefore, urged the Members of the CRO to find the necessary will to resolve this unresolved issue and to hasten the pace of the harmonization work programme so that the negative trade impact that India and other countries face from its lack of completion was minimized and further marginalization of developing countries in global trade  was prevented.

1.12
In light of the discussion it was considered necessary to clarify further points raised by delegations concerning certain administrative aspects of the application of the three options in the template as well as points raised concerning matters of substance.  The CRO agreed to submit these questions to the proponents of options A, B and C for further clarification.  At the same time, the CRO considered it useful to transmit these questions also to the TCRO which may wish to consider whether it may be able to contribute to clarifying the questions. The questions have been circulated as document G/RO/W/41.

1.13
The Committee took note of the statements made and agreed to revert to this issue at its next meeting.
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UNRESOLVED ISSUES FOR DECISION BY THE

COMMITTEE ON RULES OF ORIGIN

Overall Architecture of the Harmonized Rules of Origin

The Technical Committee on Rules of Origin has submitted to the Committee on Rules of Origin (CRO) unresolved issues for decision by the CRO concerning the overall architecture of the harmonized rules of origin.  The unresolved issues are herewith circulated to Members.

_______________


The CRO is invited to decide which approach is most appropriate for the articulation of the harmonized rules of origin.

ISSUE:
  When are the residual rules to be applied: when the primary rules applicable to the good have not been satisfied in any country involved in the production of the good, or, when the primary rules applicable to the good have not been satisfied only in the country where the last production process has taken place?


This referral stems from three differing approaches to the application of origin conferring primary rules.


The key difference is that under Option A the process of applying primary origin conferring rules does not stop until it has been determined that the applicable rule has not been satisfied with respect to any country.  Under Options B and C the primary origin conferring rule(s) are only applied with respect to the good of which the origin has to be determined.  If the primary rule is not satisfied in the country in which this good has been produced, the origin of that particular good is determined under the applicable residual rule.  

	Questions


	Option A
	Options B and C

	What is the procedure used to determine the country of origin of a good which is to be exported from the country in which it was produced?


	Apply Appendix 1 first.  If origin is not determined, the primary rule applicable to the good determines the origin.
	Apply Appendix 1 first.  If origin is not determined, the primary rule applicable to the good determines the origin.

	When the primary rule applicable to the good has not been satisfied in the country of export, how is the origin of the good to be determined?


	The primary rule shall be applied in any preceding countries.  The country of origin is the country where the good last satisfied the primary rule.

If the production of the good does not satisfy the primary rule, the residual rule shall be applied to determine the country of origin of that particular good.


	If the production of the good does not satisfy the primary rule, the residual rule shall be applied to determine the country of origin of that particular good.




Note 1:  In Option A the good is defined within the categories of the HS as agreed by the TCRO.  In Options B and C the good is any good subject to a production process in the exporting country.

Note 2:  Option C differs from B only in the content of proposed residual rules.

Note 3:  Final detail of the residual rules are not provided by proponents of all proposals.

Illustrative example is annexed for easy comparison between the options.

OPTION A:    Residual rules are to be applied only when none of the primary origin conferring primary rules applicable to the good is satisfied in any country involved in the production of the good.

1.
Option A reflects the mandate of the Agreement on Rules of Origin that origin is to be determined by application of rules based on the principle of substantial transformation as expressed, for example, as a change of classification in the Harmonized System.  The Agreement on Rules of Origin establishes a preference for the use of change in classification as the sole criteria for determining whether a substantial transformation has occurred.  See paragraph 2(c)(iii) of Article 9 to the Agreement which provides:  “…[W]here the exclusive use of the HS nomenclature does not allow for the expression of substantial transformation, the Technical Committee … shall consider and elaborate upon, on the basis of the criterion of substantial transformation, the use, in a supplementary or exclusive manner, of other requirements…”

2.
Primary rules were prepared based on whether a change in HS classification or the occurrence of a particular process of manufacture did or did not result in a substantial transformation of the materials in the good.  These rules are explicitly based on the HS classification of the subject good.  To limit their application only to the country of last production is arbitrary and inconsistent with the intention of the Agreement.  Only if the production of a good has not satisfied the applicable primary rule in any country involved in its production should one need to resort to residual rules to determine the origin of the good.  Obviously, the rule applicable to a good is the rule appropriate to its classification under the Harmonized System.  Residual rules are only to be developed for and applied in those limited situations where the primary rules do not result in an origin determination for the good based on application of the primary rules.

3.
Residual rules are intended to ensure that an origin determination is made in every case.  They do not always reflect a substantial transformation for the good itself.

4.
Application of the primary rules applicable to the good to any country involved in the production of the good will achieve the results intended by the primary rules.  In addition, such application will result in consistent origin outcomes irrespective of the order of manufacture or place of final shipment.  Limiting the application of primary rules only to the last country of manufacture will often yield outcomes not intended by the Agreement or by the TCRO as the residual rules may be based on origin criteria different from the primary rule criteria.  For example, if a good is shipped to a third country in which it undergoes a non-origin conferring process of manufacture, it will be subject to a different rule than if it were shipped directly to the country of final consumption.  This approach allows origin to be conferred based on unwarranted deflections of trade.  Such a result would be trade distorting and contrary to Article 2 (c) of the Agreement.  

5.
The application of primary rules provides greater certainty and predictability of result than do residual rules.

6.
Customs and traders will be able to apply the primary rules regardless of the country where in the chain of manufacture the primary rules are satisfied for a good since origin declarations or other indications of origin are prepared in the normal course of business and accompany the goods as they move from country to country.

7.
Application of the primary rules as suggested in this option will maximize the use of origin rules based on change in classification.  This method facilitates the origin determination as traders and Customs must already indicate the classification of goods under the HS for tariff and other purposes.  Resort to classification of the good is an easy and useful means for the articulation of origin rules.

8.
Residual rules, many of which may be based on value standards, are in many instances more difficult to apply.   Use of value standards requires information from foreign producers which may be difficult or time-consuming to obtain.  Determining the cost of originating components when there is no transaction value (i.e., when the material is captively obtained) is subject to the vagaries of accounting systems which may vary from company to company.  Further, value standards are influenced by currency fluctuations and other variables.  Such standards suffer from a lack of predictability.

9.
The residual rules should be applied only when no country has satisfied the primary origin conferring rules applicable to the good.

10.
The relevant rules in the architecture of the Harmonized Non-Preferential Rules of Origin should provide :

General Rule 4:


1.
The country of origin of a good shall be determined in accordance with the provisions of paragraph 2 of this General Rule, applied in sequence.  


2.
The country of origin of a good is the country in which:



(a)
The good is wholly obtained as defined in Appendix 1;



(b)
The good satisfies the applicable rule set forth in Appendix 2;  


Paragraph 2 of Appendix 2:


2.
The country of origin of a good shall be determined in accordance with the following subparagraphs, applied in sequence:


(a)
the [last] country in which an origin conferring primary rule in this Appendix applicable to the good was [last] satisfied;

(b)
the [last] country in which a residual rule specified at a Chapter level (Sec) in this Appendix applicable to the good was [last] satisfied;


[(c)
the [last] country in which a rule set out below was [last] satisfied:]



(General residual rules yet to be determined)   (US) (CAN) (JPN) (AUS) (SG) (SEN) (NZ) (HK) (EGY) (ARG) (THA) (COL)

OPTION B: 
Residual rules are to be applied if none of the primary rules applicable to the good is satisfied  in the country where the last production process has taken place

11.
Option B reflects the requirement of the Agreement on Rules of Origin that when more than one country is concerned in the production of the good, Rules of Origin should provide for the country to be determined as the origin of that particular good on the basis of the criterion of substantial transformation.

12.
Primary rules are based on that criterion.  They are applied to the good under consideration as it results from the processing or manufacturing carried out in the country of production.  Their application shall be limited to that particular good. 

13.
Option B states that primary rules shall only apply to the good of which the origin has to be determined.  Therefore, when the last transformation carried out in the country of production of that good is not substantial, origin is determined by means of residual rules.

14.
Application of the primary rules to the good in a previous stage in upstream countries involved in the production or manufacturing of the good of which the origin has to be determined, will result in origin outcomes which, contrary to the mandate of the Agreement, may disregard the country where the last substantial transformation has been carried out.

15.
Rules of Origin themselves should not create unnecessary obstacles to trade.

16.
Determination of the origin of a particular good by applying the primary rules for that good to processing or manufacturing of intermediate goods in other countries than the country of production of the good of which origin has to be determined will require Customs and traders to use information concerning these processes which is not available in the normal course of business.  Obtaining this information from foreign producers and administrations may be difficult and time-consuming.

17.
In accordance with the Agreement on Rules of Origin, residual rules are also based on the principle of the last substantial transformation. When the last transformation carried out is not substantial, origin has to be determined on the basis of the penultimate transformation which is then considered to be the last substantial transformation. This penultimate transformation is the production of the materials incorporated. Residual rules give an answer to the question : “which of the materials used confer(s) origin on the good under consideration?”

18.
Application of residual rules as suggested in this option will facilitate the origin determination by Customs and traders by requiring only information already available in the normal course of business in the country of production of that particular good (data available on import documents).

19.
The relevant rules in the architecture of the Harmonized Non-Preferential Rules of Origin should provide :


General Rule 4 :


1.
The country of origin of a good shall be determined in accordance with the provisions of paragraphs 2 and 3, applied in sequence.  


2.
The country of origin of a good is the country in which:


(a)
the good is wholly obtained as defined in Appendix 1; or


(b)
the good is obtained, provided it satisfies the applicable primary rule set forth in Appendix 2.


3.
When the origin criteria laid down in paragraph 2 above are not met, the country of origin shall be determined in accordance with the residual rules set forth in Appendix 2.


4.
Notwithstanding the provisions in paragraphs 2 b) and 3 above, non-originating materials that do not meet the primary rules set forth in Appendix 2 shall be disregarded in determining the country of origin provided that these materials do not exceed the threshold laid down in Appendix 2.  This provision is hereinafter referred to as the “de minimis rule”.


Paragraph 2 of Appendix 2:


2.
The country of origin of a good shall be determined in accordance with the following provisions, applied in sequence:


(a)
the country of origin of a good is the country in which the good is obtained, provided the applicable primary rule set forth in this Appendix is satisfied there;


(b)  when the primary rule is not satisfied in the country where the good is obtained, the country of origin shall be determined in accordance with the following general residual rules which are applied without prejudice to product specific residual rules for which provision is made below in this Appendix; 



(i)
when the good is obtained from materials of a single country, the origin of the good shall be that country;



(ii)
when the good is obtained from materials of more than one country, the origin of the good shall be the country of the material or materials that give the good its essential character.


The following rules shall apply for determining the material or materials that are considered to give the good its essential character :


A.
The good is an agricultural product (Chapters 1-24 of the HS)



(Proposal currently examined)


B.
Other goods


(1)
The essential character of the good shall be given by the material or materials originating in that country which accounts for the major part (by value, volume or weight, as specified at the Chapter level (*)) of the non-originating materials used.  The value, volume or weight of materials of the same origin shall be taken together.


(2)
Notwithstanding paragraph 1 above, the essential character of the good shall be given by the originating materials used, provided they represent at least 50 % (by value, volume or weight, as specified at the Chapter level (*)) of all the materials used.   (EC) (NOR)

OPTION C:
Residual rules are to be applied if none of the primary rules applicable to the good is satisfied in the country where the last production process has taken place

I.
Principles

20.
Residual rules have to be applied if a primary rule for a specific good is not met (See Swiss document : 42.697).

21.
The objective of a primary rule is to confer origin to the country which has done the last substantial transformation on a good.

22.
The origin determination is done on a good and not on its part(s). As a matter of fact, there is no knowledge whether the part(s) obtained its/their origin  through fulfilling the corresponding primary rule or a residual rule. Therefore, there is no knowledge where the last substantial transformation according to Appendix 2 to Annex III of the Agreement was achieved. The only known facts are the origin of the part(s).

23.
A residual rule test must come to a reasonable and final origin result. A residual test can only come to a reasonable result if the test is done on the good for which the origin has to be determined.

24.
The residual rule test is a new test of the determination of the origin of a good.

25.
Non-originating1 and originating2 part(s) must have an equal status in determining the origin of the good. Manufacturing processes, overheads and profits are included in the value of the non-originating and originating part(s). The origin must however not be determined on these part(s) but on a good made therefrom ; whether one of these part(s) shall give its origin to the good will depend on the relative importance of :


(i)
the non-originating inputs (including the non-originating processing activities) by country for each part;  


(ii)
the originating inputs including the originating processing activities related to the part(s) and to the good for which the origin is to be determined.

26.
Due to the fact that the processing activities to produce the non-originating and the originating part(s) are considered, the processing activities combining the  part(s) must also be considered . It would not be reasonable and fair for the country where the last production process has taken place to ignore them and to limit the residual rule to an arithmetic comparison of part(s) which may very well have obtained their origin through the application of a residual rule.

27.
The residual rule must therefore focus on a good and compare non-originating and originating part(s) together with related processing activities. No value judgment can be made on the last substantial transformation of part(s) because they may have obtained origin through a residual rule.

II.
Application

28.
The residual rule applies to all chapters of the HS and should therefore be placed in a General Rule or in an Appendix 2 Rule. The residual rule must be simple and straightforward.

29.
The residual rule provides directly and exclusively the final origin of the good.

II.
Rule

30.
When the primary rule(s)   - subject to the "de minimis"-rule-   referring to a good is (are) not fulfilled, the country of origin shall be determined in accordance with the country contributing most to the good in terms of total value of part(s) and related processing activities.  (CH)

ILLUSTRATIVE EXAMPLE 

(Exercise undertaken by manufacturers in Country B)





When exporting decorated hats from Country B to Country C:

Option A:

Step 1:  The primary rule for hats (65.06) is CTH.

In country B decorating hats does not change the classification of the hats.  Thus origin is not conferred in Country B.

Step 2:  The primary rule is applied in Country A as to whether CTH took place in Country A.  Answer is yes.

Step 3:  Origin is determined as Country A by the primary rule.

Options B and C:

Step 1:    The primary rule for hats (65.06) is CTH.

In country B decorating hats does not change the classification of the hats.  Origin is not conferred in Country B by the primary rule.

Step 2:    Thus the residual rule shall be applied to the hats.  The imported hats cost $100, while the diamonds cost $500.  

Step 3:
Origin is determined as Country B by the residual rule.

5.
Discussions in the CRO on 23 April 1999  (g/ro/m/22)
2.
Overall architecture of the harmonized rules of origin (G/RO/33 & 35, G/RO/W/41)
2.1
The Chairman recalled that, at the meeting of the CRO on 22 and 26 February 1999, it was considered necessary to clarify further points raised by delegations concerning certain administrative aspects of the application of the three options in the template (G/RO/30) as well as points raised concerning matters of substance.  As agreed, the Secretariat, in a fax dated 3 March 1999, had sent these questions to the proponents of Options A, B and C, as well as to the TCRO which might wish to consider whether it would be able to contribute to clarifying the questions (G/RO/34, G/RO/W/41).  As indicated in paragraphs 4-6 of document G/RO/35, the TCRO, in this context, examined the intentions underlying the three options and arrived at some common understandings.  The TCRO agreed that a "single text" suggested by the WCO Secretariat would constitute the basis for further discussions.  Thus Options A, B and C might no longer reflect accurately the positions of some proponents.

2.2
The representative of the European Communities recalled that at the last meeting of the TCRO there had been an attempt to explore a new approach rather than the ways which were indicated in Options A, B and C.  On the basis of the suggestion put forward by the WCO Secretariat and informal consultations undertaken by the EC with other delegations, it seemed possible for the TCRO to continue to explore the WCO secretariat's suggestion at its next meeting, in order to try to reach agreement on a different approach to the overall architecture, which would resolve the dispute laid down in Options A, B and C.

2.3
The Committee took note of the statements made and agreed to revert to this issue at its next meeting.

6.
Discussions in the CRO on 1 july 1999  (G/RO/M/23)
2.
Overall architecture of the harmonized rules of origin;  application of primary/residual rules
2.1
The Chairman stated that the issue of the application of primary/residual rules concerned Rule 2, Determination of Origin (G/RO/37/Add.1, pp. 145-149), where the words "provided" and "where" were in square brackets.

2.2
The representative of the European Communities stated that the word "provided" would not create problems of application, which, on the contrary, might be generated by the word "where" as this involved the application of the primary rules to upstream countries.  Article 9.1(b) of the Agreement provided that when more than one country was concerned in the production of a particular good, the origin of the good was the country where the last substantial transformation had been carried out.  If, as allowed by the word "where", the primary rule was applied also in countries other than the last country of production, it meant that the last transformation carried out in the latter was not substantial.  However, in such cases, origin determination should not take place by application of the primary rules in a previous country, but via residual rules, which enabled the determination of the country where the last substantial transformation was carried out when such transformation did not take place in the last country of production.  These residual rules could be applied on the basis of the information available in the normal course of business (tariff classification, volume, weight or value and origin of the input materials).  If the word "where" was chosen for Rule 2(b), information concerning production processes in other countries would be required, obliging producers to collect information which was not available in the normal course of business.  Producers of input materials might not always wish to disclose all information to buyers. .  As concerned General Rule (2)(c)(i), he expressed concern that there was no limit to the scope of this subparagraph.  The intention of that subparagraph was to deal with minimal operations and processes, as well as situations involving, for example, disassembly.  However, the present text had no limit to the scope of non-origin-conferring operations.

2.3
The representative of India stated that the word "provided" meant that if a primary rule was not satisfied in the last country of production of a certain good, the primary rule would immediately be abandoned.  The residual rule would then be applied.  However, Article 3 of the Agreement required searching for the last country of substantial transformation.  Likewise, the word "where" required searching for the last country where the primary rule could be applied, so that the primary rule should not be foregone at the very first instance.  The very fact that it was called a primary rule meant that that rule was the preferred rule to determine substantial transformation.  The residual rules would only address a situation where the primary rule was not satisfied in any country.  As concerns the information required for the application of primary rules, he stated that if a product was moving from country A, through country B, to country C, the documentation available in country B could possibly be made use of when the good arrived in country C.  He also pointed out that there was no guarantee that the residual rule would be met in the last country of production.  In that case, tracing back would also be necessary.  Finally he suggested that the last three words, "in that country", in the text of General Rule 2(b) should also be placed in square brackets as India preferred deletion of these words.

2.4
The representative of Japan stated that the word "where", in the case that a primary rule was not satisfied in the last country of production, required the importer of the final product to submit information on the production processes which had taken place in the preceding countries, which was difficult in the normal course of business.  Therefore the option "where" was considered as hindering trade facilitation.

2.5
The representative of Australia supported the comments made by India and stated that a number of the questions under discussion had already been raised at the meeting of the CRO in February 1999.  Responses to those questions (G/RO/W/41) remained relevant.

2.6
The representative of the Philippines stated that the word "where" was clearer for users.  As concerned Appendix 2, Rule 2(c)(i), he stated that the issue of non-origin-conferring operations was already addressed at the chapter level and in the product-specific rules, and that this subparagraph was intended to address the issue of transshipment.  Another question was whether Appendix 2, Rule 2(e) should be placed after Rule 2(b), or prior to Rule 2(b) or Rule 2(a).  As concerned Appendix 2, Rule 2(e), he clarified that the Philippines' proposal was for the deletion of the phrase "in the last country of manufacture or processing of the good".  The current reference to the Philippines in Appendix 2, Rule 2(e) was not properly located and should be deleted.  The Philippines agreed with India on the deletion of the terms "in that country" in Rule 2(b).

2.7
The representative of Switzerland stated that the issue of "provided" or "where" might not be relevant for the change of tariff classification rules which excluded change from certain headings.  If materials classifiable under these headings were used for the production of a good, the primary rule was not met in the country of production.  Residual rules immediately needed to be applied to this case, since tracing back was not applicable.  He also shared the views of Japan that in current business practices, particularly in the machinery sector, it might be difficult to obtain information on production processes of many parts or components, because many of them were confidential or unknown.

2.8
The Committee took note of the statements made and agreed to revert to this issue at the next meeting.

7.
Extract from document G/RO/37/ADD.1  (pages 145-154)
APPENDIX 2 - Product Specific Rules of Origin

Rule 1
Scope of Application
This Appendix sets forth rules for determining the country of origin of a good when the origin of the good is not determined under Appendix 1.

Rule 2
Determination of origin
[Principles of Approach]
[Origin Determination under Primary Rules insertion of this header proposed by (HK)(PHI); deletion proposed by (US)(CAN)]

The country of origin shall be determined in accordance with the following provisions, applied in sequence;

(a)  when a primary rule specifies that the origin of a good is the country in which the good was obtained in its natural or unprocessed state,  the country of origin of the good shall be the country in which that good was obtained in that condition; 

N.B.  reference to other Ottawa-type rules (where born, where raised, where grew) to be added when final decisions are made on product-specific rules.]
(b)  the country of origin of a good is the last country of production [provided] [where (IND)(PHI)(HK)(MAL)(BRA)] a primary rule applicable to the good was satisfied in that country;

[(c)(i) [when a good undergoes a non-origin conferring operation, the origin of the good is the country from which the good originated immediately prior to such an operation.]

Observation  :  The scope of this provision (c)(i)as drafted is overly broad; there should be reference to operations identified in the Annex, such as minimal operations or processes or other non-origin conferring operations as specified at a Chapter level.  (EC)
[(c)(ii)

Alternative 1
[when no applicable primary rule was satisfied [in the last country of manufacture or processing deletion proposed by (PHI)][and no applicable chapter residual rule was satisfied] but the good has been produced in that country by further processing of [a material or article] [an article] classified in the same provision as that of the good, the country of origin of the good is the country in which that [material or article] [article] originated, provided that any materials subsequently added to the [material or article][article] have undergone the change of classification or have otherwise satisfied any other requirement specified in the primary rule applicable to the good;]

Alternative 2
[when the further processing of a good does not change the classification of the good, and any materials used in the further processing satisfy the primary rule for the good, the country of origin of the good is the country of origin prior to the further processing;]

alternative 3
[when no applicable primary rule was satisfied in the last country of manufacture or production [and no applicable chapter residual rule was satisfied] and the good was produced as a result of further processing which did not change its classification, the country of origin of the good is the country of origin prior to such further processing;]$

Observation: This provision (c)(ii) is unnecessary as the idea and consequences of its application are taken up in subparas. (b) and (c)(i).  Moreover, the provision is not properly a rule but a principle; as such, it needs to be reformulated and probably presented elsewhere.  (IND)(SEN)
[Origin Determination under Residual Rules insertion of this header proposed by (HK)(PHI); deletion proposed by (US)(CAN)]

[(d) when no applicable primary rule has been satisfied [in the last country of production -deletion proposed by (IND)],  the country of origin shall be determined as indicated in the applicable residual rule specified at the chapter level;]

Observations:
It may be appropriate to apply (d) before (c)(i)and (c)(ii). (US)(CH)(EC)(EGY)(CAN(JPN)(MOR))
The placement here is appropriate.  (HK)(IND)(MAL)
(e) when no applicable primary rule was satisfied in the last country of manufacture or processing of the good [and no applicable chapter residual rule was satisfied deletion proposed by (PHI)], and the good is produced from materials originating in a single country, the country of origin of the good is the country in which those materials originated;

[(f)  when no applicable primary rule was satisfied [in the last country of manufacture or processing of the good deletion proposed by (PHI ][and no applicable chapter residual rule was satisfied], and the good is produced from materials originating in a single country that did not undergo the change of classification or otherwise satisfy the primary rule applicable to the good, the country of origin of the good is the country in which that material originated;]

Observations:  
This provision (f) is highly important because of its relation to the primary rules.  When a primary rule is not met, account should be taken in the residual rules of the design of the primary rules, giving due weight to the intended results of the primary rules and seeking not to give originating status to an operation or material by application of a residual rule when the applicable primary rule was intended to prevent that same result.  That is why this rule bases origin on the country of origin of the material(s) originating in a single country which did not satisfy a primary rule, and thus complements the outcome of the primary rule.  If the applicable primary rule is change of heading “except from a specified heading”, then obviously the intent of the primary rule was that the specified change did not result in substantial transformation.  It is thus logical and appropriate to focus on the origin of the materials which did not undergo the required change. (US) 
This provision (f) should be deleted.  In the residual rules origin should be based upon the origin of all the materials used, without distinction.  (IND)
The provision (f) introduces an extra step in determination of origin and is overly complex to apply.  In many cases the materials used will originate in several countries, and thus origin would be found by application of subparagraph (g). (EC)(EGY)
This provision (f) has to be considered in relation  to primary rules submitted to the CRO which are based on the exclusion of specified materials.  (CH)
Additional provision proposed for application before provision (g): [when the good is produced from originating or non-originating materials of more than one country and a primary rule has not been satisfied for the good, the country of origin of the good shall be the country of origin of the material that fulfills the major role with regard to the use of the good;  (CAN)] 

Observation : This is a very practical and transparent method of determining origin in a residual environment by first focussing on the use of the good and associating based on that material which fulfils the major role in this regard. (CAN)
(g) when no applicable primary rule was satisfied [in the last country of manufacture or processing of the good deletion proposed by (PHI)][and no applicable chapter residual rule was satisfied], and the good is produced from materials [(whether or not originating)] of more than one country [that did not undergo the change of classification or otherwise satisfy the primary rule applicable to the good deletion proposed by (IND)(CAN) ], the country of origin of the good shall be the country in which the major portion of those materials originated, as determined on the basis specified in each chapter.

Observations:
The bracketed text referring to materials which did not undergo change of classification or otherwise satisfy the primary rule should be deleted.  In the residual rules origin should be based upon the origin of all the materials used, without distinction.  (IND)(CAN)
The bracketed text in (g) referring to materials which did not undergo change of classification or otherwise satisfy the primary rule should be retained for the reasons expressed in the observation regarding subparagraph (f). (US)
General Observation:
All three provisions, subparagraphs (e), (f), and (g), will be necessary to determine origin in certain cases and should be retained.    (COL)
[(h) the country of origin of the good shall be the last country of production. (CAN)]

Observation :  Subparagraph (h) to be used in only the few cases where subparagraph (g) cannot provide a single country of origin.  Normally, this would only occur in the case of a tie, at which point a rule providing origin to the last country of production is the most predictable, clear and simplest solution. (CAN)
Rule 3 
Rules of Application
(a)
[Subject to [the minimal operations or processes referred to in General Rule 5 or any other applicable provisions – deletion proposed by (PHI)],  rules of origin that refer to change in classification require that each non-originating material in the good has undergone a change in classification at the level of the Harmonized System (Section, Chapter, heading, or subheading), or of any additional subdivision thereof, specified in the rule.]

(b)
[Unless the rules of this Appendix require comparison of originating and non-originating materials, the origin criteria set forth in the rules apply only to non-originating materials.  (EC)]

(c)
[The term “change in tariff classification” is understood to mean that non-originating materials used in the production of a good are not classified in the same split subheading, subheading, split heading, heading, respectively, as the good that is under examination. (TUN)]



[Rules of origin that refer to change in classification require that each foreign material in the good undergo a change in classification at the level of the Harmonized System (section, chapter, heading, subheading), or of any additional subdivision thereof, specified in the rule, by reason of production, other than by the minimal operations or processes defined in General Rule 5 or in applicable legal notes.  (US)]

_______________

A suggestion was made to consolidate the above provisions within the following text:
In applying this Appendix : 

[(a) Origin shall be determined according to the rules provided for goods based upon their classification in the Harmonized System and any additional subdivisions created thereunder, and subject to other rules [or chapter notes (CAN)] provided in this Annex.

(b) Rules of origin that refer to change in classification require that each non-originating material in the good undergo the change of classification specified in the rule, other than by the minimal operations or processes defined in General Rule 5 or any other applicable non-origin conferring process.  (US)]

_______________

(d)
Minimal operations or processes

[For the purposes of this Appendix:

(i)
[minimal operations or processes referred to in General Rule 5 shall not confer origin on a good; and deletion proposed by (CH)(PHI)] 

(ii)
a minimal operation or process referred to in General Rule 5 or a combination of them shall not preclude conferring origin on a good if origin is conferred as a result of other operations or processes.]

_______________

Observations and Drafting Guidelines for Rule 3, Rules of Application
The Technical Committee took note that for completeness, a rule concerning the application of origin criteria might require more elements than those embodied in the texts above.  The Technical Committee was of the view that consideration should be given to inclusion and appropriate arrangement of the following elements:
· Application of rules of origin begins with classification of the good in the HS and the identification of the corresponding product description in the Harmonized Non-Preferential Rules of Origin;
· An indication of where the rules of origin are to be found (matrix, chapter, Appendices, General rules), and that rules of origin are to be applied together with any applicable legal notes, chapter notes or rules of interpretation;
· An indication that primary rules are those rules found at a matrix or chapter level which confer origin and are to be applied first.  All rules of origin are primary rules unless otherwise indicated;
· Residual rules are found at chapter [section] or appendix level, are specifically designated as such, and are applied only if primary rules give no result;
· For primary rules, both change of classification or other, a rule applicable to a good is met when non-originating materials undergo the required change in the last country of production; [For residual rules this is not decided, and normally residual rules will be applied according to their terms]
· It is also to be considered whether the present Rule 4 on intermediate materials could be included under Rule 3 as a Rule of Application.
· Separate specific application instructions are needed for change of classification rules as follows:                                                                                                                                  -  to indicate that all non-originating materials must undergo the required change of classification  (subject to any limitations under a de minimis rule if agreed). ( Under other kinds of rules it is not necessarily the case that all materials undergo the required change);                                                                                                                                -  to indicate the changes in classification which do not confer origin, such as disassembly, change of use, or change of classification by reason of GIR 2(a) of the HS.
There are three provisions that might be placed here as relating to the application of change of classification criteria :  treatment of GIR 2(a); disassembly and the origin of disassembled parts; and change of use.  Presentation of rules on these items as Appendix 2 Rules of Application would permit the deletion of these provisions from the Chapters in which they appear, and the Technical Committee decided to pursue this approach.   
The Technical Committee’s previous discussions on these issues took place largely in the context of rules for Chapters 84-90.  The unresolved issues which emerged from these discussions are now considered by the Technical Committee to be horizontal issues relating  to the application of origin criteria based on change in tariff classification which should be resolved in the context of rules of application in the overall architecture.  These issues, originally formulated as Unresolved Issues in Referral Doc. 0015 covering Chapters 84-90,  are reproduced at the end of this document following the presentation of the other Unresolved Issues arising in the overall architecture. 
Rule 4
Intermediate materials*
[[Except as otherwise provided in this Appendix, (US)] materials which have acquired originating status in a country by virtue of fulfilling the rules set forth in this Appendix [Annex (CAN)(US)] are considered to be originating materials of that country for the purpose of determining the origin of a good incorporating such materials or a good made from such materials by further working or processing in that country.] 

*   Subject to finalisation of the residual rules.  

Rule 5
Special provisions
(a)
Accessories and spare parts and tools
[Accessories, spare parts, tools and instructional or other informational material 

[, instructional and other informational material (MAL)] classified and presented with a good shall be disregarded in determining the origin of that good under General Rule 4, provided they are imported and normally sold therewith and correspond, in kind and number, to the normal equipment thereof.]  

Observations:
Consideration could be given to moving this provision to the Annex, as it applies to the entire Annex. (HK)
The provision is potentially troublesome as drafted because the terms “accessories” and “spare parts” are not sufficiently precise.  The provision needs to avoid leaving  wide scope for differing interpretations.  (NIG)
[(b) 
[Fungible goods and materials]
[When it is necessary to determine the origin of interchangeable goods or materials which are combined [commingled (US)] in inventory so that it is not practical to segregate the goods or materials by their country of origin, for purposes of the application of the origin rules, an allocation by country of origin can be made [for the relevant production period (US)] in accordance with an applicable recognised inventory management method.]

Observations :
The Technical Committee has not reached a resolution on this issue.  Some Members favour it, some oppose it, and others continue to study its utility.  During the 15th Session Members noted that answers to the following questions would help the consideration:
To what products does this provision apply?
What is the inventory management method to be adopted?
Clarification on “applicable recognized inventory management method”.
Clarification on “for the purposes of the application of the origin rules”.
Is the provision also used for the purposes of clarifying the residual rule ?
The following Members indicated at the 17th Session that for them the text left uncertain what goods were considered fungible; what was an inventory management method.  (HK, EGY, PHI)
The proposed method is considered to result in the arbitrary assignment of origin. (MAL)
The provision is beneficial when considering the commercial reality of trade.  As well, it is not a rule of origin. (CAN)  
(c)
Putting up in sets [or kits (CAN)(NZ)(CH)]
[For purposes of these rules and except as otherwise provided in this Appendix:

Goods put up in sets shall retain the origin of the individual articles in the set. (US)]

[For purposes of determining the origin of sets [kits] and except as otherwise provided in this Appendix:

(1)
[Merely putting articles into sets is not origin conferring.]

(2)
for [goods explicitly mentioned as sets in a heading of the HS deletion proposed by PHI] and for goods classified as sets by GIR 3(b) of the HS, the following rules shall apply:

(i)
The country of origin of a set [or kit] put up from articles that originate in one country shall be that country;

(ii)
[The country of origin of a set [or kit] put up from articles that originate in more than one country shall be that country of origin of the article or articles that confer the essential character of the set or kit as a whole. (CAN)(MAL)] 

[The country of origin of a set put up from articles that originate in more than one country shall be the country of the article(s) representing the highest value, the value of the articles having the same origin being taken together. (EC)]

[The country of origin of a set put up from different articles shall be the country which contributes with the highest value to the set, taking into account the value of the articles and the work carried out, the value of the articles (including work) having the same origin being taken together; and

For the purposes of this paragraph, the term “work” means that the country which put up articles into sets can consider its work (value) carried out as an equivalent part of the calculation. (CH)]

(3)
for goods merely put together that are not classified together by GIR 3(b) and do not satisfy the requirements of GIR 3(b) of the Harmonized System, the following rule shall apply:

The origin of the goods shall be the origin of individual articles.]

Observations  :
The proposed rule should cover only sets defined under GIR 3(b); for sets explicitly mentioned in headings of the HS primary rules have been devised to address each case and should be retained.  (PHI)
The proposed rule should cover all sets and provide the same rule for them. (CAN)
The term “essential character” is not appropriate as a criterion to determine the origin of sets because it might be subject to different interpretations.  No satisfactory definition of this term has been established so far.  (EC)
See Referral Issue No. 5
[Rule 6  DE MINIMIS]  See also General Rule 8
[In application of the primary rules in Appendix 2, non-originating materials that do not meet the primary rule set forth for the obtained good shall be disregarded in determining the country of origin provided these materials do not exceed the threshold of 20% of the ex-works price of such a good.  (CH)]

[1.
Non-originating materials that do not undergo an applicable change in tariff classification or satisfy any other applicable requirements of these Regulations shall be disregarded in determining the country of origin of the goods if:

(a)   In the case of goods classified under any other chapter of the Harmonized System other than under any of Chapters 1 to 4, 6 to 8, 11, 12, 15, 17 and 20 the value of the non-originating materials is not more than 7% of the transactional value of the good, or 10% of the volume of the total alcoholic strength of the goods classified under Chapter 22; and 

(b)   [in the case of goods classified under Chapters 50 to 63, the combined weight of the non-originating materials does not exceed 7% of the total weight of the goods;]

2.  
For the purpose of paragraph 1, the value of the good or the material shall be:

(a)   the transaction value of the good or material, determined in accordance with Article 1 of the Customs Valuation Agreement;  or

(b) in the event that there is no transaction value or the transaction value of the good or material is unacceptable under Article 1 of the Customs Valuation Agreement, determined in accordance with Article 2 through 7 of the Customs Valuation Agreement.

3.
For purposes of paragraph 1:
(a)  the value of the good shall be adjusted to an f.o.b. basis, and 

(b)  the value of the material shall be adjusted to a c.i.f. basis.

4.      For purposes of applying the Customs Valuation Agreement under this General Rule, the principles of the Customs Valuation Agreement shall apply to domestic transactions, with such modifications as may be required by the circumstances, as would apply to international transactions.  (CAN)]
Observations  :  A de minimis rule, if adopted, should not be applicable to origin determination for goods of Chapters 9 or 21.  (COL)
Subparagraph 3 of the Canadian proposal is not consistent with the WTO Valuation Agreement.  (JPN)
De minimis rules should be articulated on a Chapter or product sector basis.  (JPN) (KOR)(EGY)(COL)
A de Minimis rule is not necessary. (PHI) (SEN)(IND)(MAL)(NZ)
See Referral Issue No. 4
8.
Discussions in the CRO on 1 October 1999  (G/RO/M/25)
1.1
Based on informal consultations which had taken place from 27-29 September 1999, the Chairman summarized the discussion on this issue as follows: 


The discussion on the outstanding issue of the application of the primary and residual rules (Option X issues) was useful because it helped identify the main issues that Members needed to address.


The first key issue was the sequence.  If a product, under the proposed Rule 2(b) of Appendix 2, did not meet the primary rule in the last country of production, what would the next rule to considered in order to determine the country of origin for that good? 


In this regard, Members had divergent views over the placement of the residual chapter rules.  Some Members suggested that the chapter residual rules should be the next rule to be applied if Rule 2(b) was not applicable.  Various other Members suggested that next rule in the sequence after Rule 2(b) should be based on the concept of “origin-retaining”, i.e. the good should retain the origin it possessed before processing in the last country.  While there was evident interest in this concept, several questions were raised concerning the specific circumstances and scope for the application of origin-retaining rules. For example, did origin-retaining rules apply only when minor operations or processing occurred; or when only a single material was used; or were there other circumstances?   It appeared desirable to have greater clarity on scope and circumstances of the application of origin-retaining rules, both to better understand their application and for addressing the question of where such rules should appear in the sequence.  


With no prejudice to either the sequence issue or the origin-retaining issue, there was another set of issues regarding how proposed certain rules would actually work.  For example,  there were significant differences between the EC and US proposals on Rule 2(d) in regard of which materials should be taken into account when an imported good has undergone further processing in the last country of production?  Likewise, there were differences in the Rule 2(f) proposed by the EU, India and the US regarding which materials should be taken into account in the circumstances described by that provision: only non-originating materials; or both originating and non-originating materials.


All Members should consider the above issues and consult amongst themselves in preparation for the next meeting.  It would also be useful for Members to provide early written contributions on the issues

1.2
The CRO took note of the statement made.

9.
Discussions in the CRO on 16 November 1999  (G/RO/M/26)
1.1
Based on informal consultations which had taken place from 28-29 October and 3‑4 November 1999, the Chairman summarized the discussion on this issue as follows:




"In terms of rule 2 of Appendix 2, the European Communities reported on the results of plurilateral discussions held on 1 November 1999.  The EC also tabled a proposed text for rule 2, which formed the basis of the discussion during the informal meeting.




As regards rule 2(a), one Member made a proposal designed to expand the application of this rule.  Other Members indicated that they did not want to change rule 2(a) and that if that Member wanted to pursue its proposal, it should bring it forth as a proposal for a separate rule under rule 2.  This situation was now reflected in the revised text for rule 2 by the reference to Attachment IV after the title of rule 2.  Also with regard to rule 2(a), another delegation expressed a view that rule 2(a) was a rule of application and not a rule of origin determination and therefore it might be better placed in rule 3 of Appendix 2.  Other Members indicated that they wanted rule 2(a) to stay under rule 2 and not to be moved to rule 3.




There was little discussion with regards to rule 2(b) because Members agreed with it.




The discussion on rule 2(d) covered three elements:  (i) the internal workings of the rule;  (ii) the question of sequence; and (iii) whether or not rule 2(d) was a rule of origin determination or a rule of application.  As regards the internal workings of rule 2(d), the text as proposed by the EC was discussed.  It was agreed to delete the phrase, "already has the essential characteristics of the good" in the text proposed by the EC, and to add the word "single" in the second to last line.  The remaining discussion focused on the phrase, "finished article".  It was agreed that this term might need to be defined.  There were also questions on whether or not the adjective "finished" should be kept.




As regards sequencing, two Members indicated that they still had reservations on the placement of rule 2(d) before rule 2(c).  One of these Members indicated its intention to review the chapter residual rules to see if there were any that it might want to propose as being requalified from chapter residual rules to chapter primary rules in order to see if its concerns on the sequencing question could be addressed.  This Member indicated its intention to make these proposals at the meeting in February 2000.  To reflect this question of sequencing a bracket had been placed around rules 2(d) and 2(c) with a footnote, "Sequencing to be addressed" in the revised text for Appendix 2.




As regards the third element concerning rule 2(d), a Member was of the view that rule 2(d) was a rule of application, not a rule of determination, and therefore should be moved to rule 3.  Other Members, however, indicated that they wanted rule 2(d) to remain where it was now.




Turning to rule 2(c), the only question concerned the sequencing, which was discussed above.




As for rule 2(e), one Member indicated that it had a number of concerns regarding the current text of rule 2(e) and would provide written questions on this later.




Turning to rule 2(f), the various proposals were discussed and some ideas were considered.  Based on this discussion, one Member proposed splitting its proposal into two parts as its original proposal might not have covered all the possible cases or scenarios rule 2(f) might need to deal with.  As regards the other proposals for rule 2(f), they remained on the table, unchanged.  All Members were encouraged to submit detailed papers on how rule 2(f) might operate, based on various scenarios.  It was also recognized by Members that rule 2(f) was the final rule in the hierarchy of rules for determining origin and that the determination of origin had to go through all the other rules before getting to rule 2(f).




The CRO discussed rule 3 of Appendix 2 on the basis of the contribution by one Member that consolidated the various earlier drafts, issues and proposals.  Members agreed that this consolidation was a good basis to proceed upon.  Over the course of the discussion, Members discussed whether or not general rule 5 on minimal operations should apply to rule 3, and no consensus was reached.  Members also discussed a proposal that the text of rule 3 should clarify that where more than one primary rule was applicable to a good, the country of origin of the good was the last country of production provided any one of the primary rules was satisfied in that country.  There was also a proposal that the text would reflect the fact that residual rules would be applied only when none of the primary rules applicable to a particular product were satisfied.  There were also a number of other proposals regarding changes to rule 3, including an alternative text for paragraph (b).

1.2
The CRO agreed that the texts of rules 2 and 3 of Appendix 2 of the Integrated Negotiating Text be revised in accordance with the Chairman's summary in paragraph 1.3 above (Amending Supplement No. 2 of G/RO/41, pages 10-35A).

__________

Country B





The hats imported from Country A are permanently decorated with diamonds or lined with materials originating in Country B.


The applicable residual rule is based on value.


Cost of additional materials (diamonds):  500$/hat





Country A





Hats (65.06)


 manufactured from hat-forms and other parts (65.01)


CTH is met.


(Originating in country A)


Price:  100$/hat





Country C





Decorated hats imported from Country B








	�The term "subdivision" relates to the lowest level of classification of the good, i.e. heading, subheading or split (sub)heading, at which a primary rule is specified in Appendix 2.





�This applies also to primary rules requiring that the country of origin of a good is the country in which the good was obtained in its natural or unprocessed state. (PHI) 


�The term "subdivision" relates to the [lowest] level of classification of the good, i.e. heading, subheading or split (sub)heading, as specified in Appendix 2.





	(*) The applicable unit of measure shall be chosen in function of the good and be mentioned at the appropriate place in the relevant Chapter.  Example :  Appendix 2, Chapter XY:


 “Chapter Notes :


   xx) For the application of the residual rules, the applicable unit of measure is the weight of the materials used.”





	1Part(s) not produced in the country where the last production process of the good takes place ; origin of the part(s) determined either with a primary or residual rule.


	2 Part(s) produced in the country where the last production process of the good takes place ; origin determined either with a primary or residual rule.
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