麥蘭妮法(MELANIE'S LAW)簡介

(本文刊載於法務通訊第2266期)

                                         黃謀信(註
)
麻州州長Mitt Romney 於今年(2005)10月28日簽署一個處罰酒後駕車的法律，此法是麻州有史以來處罰酒後駕車最為嚴厲的法律，稱之為「麥蘭妮法」(Melanie's Law)。此法之所以稱為「麥蘭妮法」是因為在2003年7月，當時年僅13歲的麥蘭妮.包威爾 (Melanie  Powell)與友人在住處附近散步時，遭到一個有多次酒後駕車紀錄的駕駛酒後撞死，其父母及祖父認為麻州法律處罰酒後致人於死之刑責過輕，經過兩年多來的奔走努力後，終於使麻州通過相關之修法工作，該州為表示對其之尊榮與紀念，特引其名，稱之為「麥蘭妮法」。

「麥蘭妮法」通過後，這陣子之各報章媒體毫無例外地均以史無前例的嚴刑峻法評價此法律，甚至在麻州州政府之官方網站新聞稿中，亦不諱言地自承「此法是麻州有史以來處罰酒後駕車最為嚴峻的法律」(the toughest drunk driving legislation in the Commonwealth’s history)(註
)。但非常諷刺的是，此法通過後約一個星期，麥蘭妮的姑丈Kevin Satterthwaite竟於11月8日因為再次酒後駕車遭到逮捕，這位曾於麥蘭妮葬禮時扶棺送葬的姑丈，竟成為此法施行後前幾名適用者(註
)。茲將此法律修正之重點整理如下：

一、提高酒後駕車累犯之刑責：

一次以上酒後駕車之累犯(以下稱酒駕累犯)，再因酒後駕車致人於死者，處5年以上、20年以下之有期徒刑，且入監服刑未滿5年者，不得假釋。此相較於我國對酒後駕車過失致人於死之處罰，我國不僅未就一次以上酒駕累犯獨立處罰，刑責亦明顯較低，且我國之假釋規定亦未像此法律規定之嚴峻。

二、減輕檢察官就酒駕累犯之舉證責任

    准許檢察官引用酒駕累犯先前經法院確認過之證據資料證明被告前次之酒駕紀錄，此不僅指前科紀錄而已，凡是所有經法院確認過之可證明被告曾有過酒後駕車之事實的所有文書均包括在內。換言之，檢察官無庸再行請求傳喚前案之目擊證人或處理案件之員警到庭作證證明被告前案亦係酒後駕車。惟此亦被律師界批評為違憲規定，因為有人認為此已經妨害被告之交互詰問權，且要求被告自證無罪。(   "There's no way to crossexamine a piece of paper. The burden is shifted on to the defendant to prove their innocence" ) (註
)

三、酒駕累犯強制裝設「啟動鎖死裝備」(Ignition interlock devices) 

    「啟動鎖死裝備」(Ignition interlock devices)係裝置於車輛之啟動系統，該設備一旦偵測到駕駛有超過法定之酒精反應，該車就會自動鎖死。被告若有阻礙該設備運作之行為，並另有刑罰之規定。

四、沒收交通工具之規定

檢察官得請求法院沒收酒後駕車者所使用之交通工具。

五、單純酒後駕車之加重規定

    單純酒駕未肇事，而車內有未滿14歲之兒童乘客者或單純酒駕未肇事，而酒精濃度超過法定標準兩倍以上者，規定為獨立之刑罰事由，得施以感化教育(imprisonment in the house of correction)。 

六、相關配套之行政規定

    除了前開刑罰規定，此法亦規定甚多延長原來行政吊銷及吊扣駕照期間之規定，將相關之行政吊銷及吊扣駕照之期間延長甚多，甚至有終身吊銷駕照者。另本法亦規定有嚴密之酒精教育課程(alcohol education)、酒精治療(treatment)及復健計劃(rehabilitation program)等相關行政配套措施。 

我國對酒後駕車之處罰，亦有過相類似的修法歷程，惟迄今仍不斷有應再提高酒後駕車肇事刑罰之聲浪。美國麻州為嚴懲酒後駕車，於最近5年內已3度不斷地加重相關之刑罰規定。無獨有偶的，美國  緬因州近日為確保行車之安全，目前正提出「蒂娜法案」(Tina's Law)(註
)，其修正重點，亦不外提高刑罰及沒收交通工具等規定(註
)。此立法政策固可提供我國參考，但此亦可看出，美國在面對社會重大事件時，其立法政策上之解套方法亦不出「提高刑責」及「提高假釋門檻」。惟以重典治亂世，不僅是自古以來的爭議，亦是中外皆然的迷思。「麥蘭妮法」通過後，麻州政府除了其以重典治亂世之成效尚在未定之天外，恐還要面對排山倒海而來的違憲非難。
檢察官之判決角色( the Prosecutor's Sentencing Role)
                                                          黃謀信

近來國內因發生檢察官風紀案件，外界紛紛將矛頭指向檢察官之權限過大，批評檢察官濫用不起訴處分或緩起訴處分之決定權，甚至有應限縮檢察官若干權限之主張出現，再加上警方亦趁此機會再大談「雙偵查主體」及「微罪有權不解送」等議題，在在都挑戰檢察官之裁量權限。近日，在哈佛大學法學院圖書館內見到一本由英國學者JULIA FIONDA所著的「檢察官與裁量權的運用」(Public Prosecutors and Discretion，Clarendon Press.Oxford 1995)一書，利用了一些時間閱讀。該書作者由歐洲的蘇格蘭、德國及荷蘭等三國在司法實務實證上之觀察著手，對檢察官之裁量權作了比較法上的研究。作者在本文總結時以「檢察官判決角色的承認與改革」(Recognition and Reform of the Prosecutor's Sentencing Role)為題作結。乍看此標題時甚為不解，檢察官怎會有判決角色的問題呢？判決不應該是法官的專屬職掌嗎？細讀後才發覺，此標題不僅沒有矛盾之處，甚至隱含著若干觀念值得檢察官深思。作者由歐洲的蘇格蘭、德國及荷蘭等三國在司法實務實證上之觀察，得到一個結論，檢察官在各該國之刑事訴訟程序中擔任直接或間接判決者之趨勢，正不斷地拓展中。何謂「擔任直接或間接判決者」?其實，說穿了並非深奧的學理，就是指為避免被告進入法院判決程序而由檢察官直接或間接擁有若干法院之判決權限，換言之，即由檢察官取代法官實現法官所欲彰顯的刑事訴訟目的之轉向政策(diversion)，諸如賦予檢察官附條件的不起訴處分權、要求被告對被害人予以損害賠償、要求被告罰金等等機制。事實上，我國刑事訴訟法有關的職權不起訴處分、緩起訴處分等機制，亦有相類似之規定。

荷蘭的檢察官不僅有權無條件捨棄案件(drop case)，並可要求被告對被害人予以損害賠償，而微罪之處理乃以檢察官為中心，而非由法官在法庭中以審判程序處理。由檢察官在刑事訴訟程序中擔任判決工作之刑事政策，多年來，不僅未變，反而愈加重視。所以，在荷蘭，檢察官被視為審判者已行之多年，有人因此將檢察官稱為「動態的法官」(standing magistracy)，將法官稱為「靜態的法官」(sitting magistracy)。

德國於1975年修法同意讓檢察官對被告擁有「附判決條件」(attach sentencing conditions)的不起訴處分權，諸如：罰金或要求被告對被害人予以損害賠償。東西德統一後，更加強化檢察官之功能。如今，德國檢察官業已大量地將原本應該進入法庭審判程序之被告，於審判階段前由法庭轉向帶離，以避免案件進入審判程序而稽延。因為檢察官善盡其判決者的權限，業將被告導向對其有助益的方向上。為了使轉向政策(diversion)發揮極致，該國賦予檢察官若干新增的權限，甚至有人因此批評已到過大與不適當的程度，可見得德國對擴大檢察官裁量權限的重視。如今，德國很多檢察官的工作哲學是強化使用這些裁量權限，儘可能避免讓案件進入審判階段。因此，近幾年來，要求被告對被害人予以損害賠償之處分命令，業已成為檢察官所關注之判決權限之一。  

英格蘭檢察官初期缺乏從事判決權限工作的意願，1988年起，對法官量刑失當判決的上訴制度，是引起檢察官對從事判決權限工作之興趣的第一步，除此之外 ，該國並賦予檢察官得無條件捨棄案件的裁量權限。英國的政策擬定者與從事實務工作者，對檢察官對從事判決權限之工作，有著根深蒂固的排斥感。但亦有不同的看法認為"有人主張檢察官不應牽扯上判決權限，是一種過於簡化的論調，因為檢察官無可避免地要以判決之前提基礎下，決定該如何對被告做一適當之處分"。此種說法，業已廣為該國學術界所接受。         

因為不斷地賦予檢察官新的裁量權限，歐洲各國業已強化對檢察官施以內外控之手段。此些控制作為不外，在立法層面上，對裁量權限施以若干限制(例如規定罰金之上限 )；在行政層面上，則透過行政指導(guideline) 之模式，將強制及訓示規定下達檢察官，做為檢察官為裁量決定時之依循及參考標準，另外透過行政內部對卷證審核機制及編印各檢察官承辦案件之統計報表等作為，以對檢察官是否濫用裁量權進行內控。我國對檢察官裁量權限之控管方式亦與本書所述之情形類似，不過本書所提及之透過行政內部編印各檢察官承辦案件之統計報表乙節，似可提供我國在不修法之情況下進行自我控管，各地檢署可每月將各檢察官承辦案件之各種偵結情形設計成較細緻之統計報表供全體檢察官及檢察長閱覽 (目前各地檢署之統計報表均過於粗略，僅有收結案數 )，透過統計報表透明化之機制，一則提供檢察長進行控管，發現弊端，另一方面亦可形成檢察官之制衡壓力，避免濫用裁量權。                  

最後，本書作者將各國之檢察體系改革比擬為旅程中之行車(a car setting off on a journey)，有些車已長途跋涉，但有些車仍車行未遠。有些車開錯了路，有些車甚至方向完全相反再迴轉(U-turn)。即便各國之行車快慢及方向或有不同，但在各該國之刑事訴訟程序中，檢察官正在拓展擔任直接或間接判決者工作之趨勢，則是各國一致的。

簡介美國記者拒絕透露消息來源之發展始末(註
)
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一、國會尚未立法承認記者有此權利

二、大部分聯邦法院有條件地認為記者有此相對權利

三、司法部對傳喚媒體訂有行為準則

伍、結語


壹、前言
      當大陪審團或檢察官要求記者揭露消息來源(confidential source)時，記者基於職業倫理拒絕透露消息之來源，此在美國某些州的州法律中，有所謂之「盾牌法」(或譯成「庇護法」)(shield law)保障之，但在聯邦刑事訴訟程序中，依據「聯邦證據法」(Federal Rules of Evidence)第501條(Rule 501)之規定，這些州層次的盾牌法，在聯邦刑事案件中並無法提供記者任何之保護。
貳、普通法之見解與州法之規定
      在美國的普通法(common law)中，記者並無享有憲法或證據法上得以拒絕透露消息來源的權利。有關此權利在聯邦最高法院著名的Branzburg v Hayes乙案判決中，聯邦最高法院認為：美國憲法第1修正案並非保障記者在大陪審團前得拒絕透露消息之來源，且依據聯邦證據法第501條之規定，州層次之法律，僅適用於聯邦民事事件中。聯邦刑事案件之依據係普通法，惟聯邦之普通法從未贊同過記者擁有拒絕透露消息來源的權利。
第一個創設記者得拒絕透露消息來源的州法，是馬里蘭州在1896年制定的。在1972年聯邦最高法院做出前開Branzburg判決前，已有19州立法規定記者得拒絕透露消息之來源。迄今，全美已有31州及華盛頓D.C.制定盾牌法。所有各州之盾牌法就記者因拒絕透露消息之來源因而未遵守傳喚的後果，均定有保護之規定，其中約有20個州之保護範圍非常地廣泛，包括記者持有之筆記、照片、影片及其他非機密性資料(non-confidential information)。
參、美國聯邦最高法院Branzburg v Hayes判決 

      1972年聯邦最高法院所做出的Branzburg v Hayes判決係開啟聯邦層次對記者拒絕透露消息來源權加以爭論的先驅，事實上，本案也是聯邦最高法院惟一一次對此爭論表示過意見。在該案中，記者主張若在大陪審團前做證而洩露消息來源之身份，將有違美國憲法第1修正案對資訊自由流通之保護。本判決最後係以5比4之多數通過，認為記者不得以將會洩露消息來源身份為理由而拒絕在大陪審團前做證。
一、多數意見
(一)、本案並未侵犯言論自由之範疇。
(二)、記者對大陪審團傳喚之作證義務與其他任何公民並無不同，均有提供調查案件相關證據之義務，記者無權例外。
(三)、惟有憲法、普通法或法律上所明文或承認保護之特定人始有權拒絕在大陪審前作證，惟無論在憲法、普通法或法律均未明文或承認記者有此權利。
(四)、與其將記者視為與一般公民不同而做出不同之對待，無寧說執行法律而獲取之公眾利益與確保大陪審團訴訟程序之效力更為重要。
(五)、相信大陪審團於保密之內控上，足以保護消息之來源。
(六)、消息來源若涉及犯罪，美國憲法第1修正案並非在保護媒體隱匿犯罪，因為涉及犯罪之消息來源，不應期求隱匿而受到憲法上的保護。
(七)、記者與涉及犯罪之消息來源間的不揭露協議，已違反公共利益。
(八)、不承認有條件地認為記者有此相對權利(qualified privilege)的理由乃因為如此將造成法院在實務上與概念上認定之困難，而且將大開非新聞從業人員主張援用之後門。 

二、協同意見
         大法官Lewis Powell亦認為記者不得以將會洩露消息來源之身份為理由而拒絕在大陪審前做證，惟Powell限縮了多數意見之範圍，認為記者於見證到犯罪行為之進行及大陪審團基於善意(good faith)之傳喚時，不得以將會洩露消息來源之身份為理由而拒絕在大陪審團前做證。換言之，若記者認為政府係基於惡意或搔擾，而非基於執行法律之訴訟需要所為，得尋求法院之保護。 

三、不同意見
  (一)、記者有此相對權利
         大法官Steward認為為了保護資訊對公眾之自由流通及避免政府干涉新聞自治，應有條件地認為記者有此相對權利(qualified privilege)。此相對權利係在政府證明1.有正當理由相信該記者擁有之消息與該案之調查有高度之關聯性、2.已無其他替代途徑可取得該消息、3.該消息對於該案件有高度重要性。此時，記者即不得以將會洩露消息來源之身份為理由而拒絕在大陪審團前做證。
(二)、記者有此絕對權利
         大法官Douglas認為，除非記者本身涉及該案犯罪，否則記者應該擁有以將會洩露消息來源之身份為理由而拒絕在大陪審團前做證的絕對權利(absolute privilege)。
肆、美國國會、聯邦法院實務及司法部之見解  

一、國會尚未立法承認記者有此權利

聯邦最高法院做出前開判決後，國會議員普遍地不贊同該判決之意見。因此，認為記者應該擁有此項權利之議案紛紛出籠，惟由於本議題之爭議性甚大，且即使採取肯定之見解，究竟採取絕對權利或相對權利之立場，意見亦極為紛歧，故美國國會迄今仍未能完成立法承認記者有此權利。

二、大部分聯邦法院有條件地認為記者有此相對權利

前開判決後，並未統一聯邦各法院之見解，聯邦各法院就此議題之見解仍甚紛歧。在過去三十餘年之司法實務實踐上觀之，大部分聯邦上訴法院之見解認為：

(一)、若消息來源與本案並無高度之關聯性(relevant)、重要性(critical)與適合性(available)時，記者得以將會洩露身份為理由而拒絕做證及提供消息。可知，在聯邦各法院之實務運作上，已將前開Steward所提出的3項檢測標準納入，有條件地認為記者有此相對權利。

(二)、最高法院前開拒絕此項權利之判決僅適用於聯邦刑事訴訟程序，在聯邦民事訴訟程序並不適用。

(三)、記者於見證到犯罪行為之進行時，不得主張此權利。

   三、司法部對傳喚媒體訂有行為準則

           司法部在28C.F.R.50.10中規定，此規定之目的係在平衡公眾知的權利與政府追求正義的義務；聯邦政府無論於刑事或民事案件中傳喚媒體時，均應該基於善意而為；在傳喚媒體前，應已嘗試其他所有可能之方法仍不可得之情況下，始得為之；在傳喚媒體前，除非有礙於案件之調查，否則聯邦機關必須先與媒體協商可否由其自願提供；除非媒體自願提供，否則在經司法部長同意之前，不得進行傳喚程序，但如果媒體本身涉及犯罪遭逮捕或訊問者，不在此限。

伍、結語

        關於美國記者之拒絕透露消息來源權，在許多州的州法律中已有明文之保障，但在聯邦之刑事訴程序中，並無相同之法律規定。在1972年聯邦最高法院所做出的Branzburg v Hayes判決前，事實上已有19州立法規定記者擁有此項權利，聯邦最高法院在當時無論是採取絕對權利或相對權利的立場，本有機會借此機會承認記者的此項權利，但聯邦最高法院卻仍認為美國憲法第1修正案並非保障記者在大陪審團前得拒絕透露消息之來源，記者不得以將會洩露消息來源身份為理由而拒絕在大陪審團前做證。因此，聯邦最高法院就此項權利已表明採取否定之立場。如果多數見解仍認為記者應擁有前開權利，自應由美國國會立法明文規定記者擁有此項權利或修正聯邦證據法第501條之規定，將州層次之盾牌法，亦適用於聯邦之刑事案件中。

論認罪協商制度之全球化及刑事訴訟程序之美國化

(the globalization of plea bargaining and the Americanization thesis in criminal procedure) 

                             Maximo Langer

一位南韓教授到哈佛法學院演講，講題是「美國對南韓立法的影響」，會中一位中國學生提問，她說“中國目前之法學教育亦是深受美國的影響，在中國所有人都說應該要學習美國法律制度，但從來沒有人告知她為什麼要學習美國法律制度？”我聽了心有戚戚焉，於是想起了先前讀過的這篇文章，於是經過重新整理並提列標題後，擇取重點摘要如下文，此篇文章對初引進認罪協商制度的台灣來說，應是頗值得借鏡的。此文是Maximo Langer教授所著，原登載於「哈佛國際法學季刊」(Harvard International Law Journal, winter 2004 ) ，是一篇很新的文章，淺顯易懂。作者對各國「法律制度美國化」的論調未予苟同，值得參考。尤其作者將美國的認罪協商制度比喻為可能是辯論式制度送給糾問式制度的「特洛伊木馬」(Trojan horse)，將使大陸法系國家逐漸「法律制度美國化」，更是令人覺得莞爾且切中要害。      

                                                                            黃謀信

	壹、前言

貳、辯論式與糾問式刑事訴訟制度的差異性

參、糾問式訴訟制度國家引進美國辯論式訴訟機制

肆、「特洛伊木馬」(Trojan horse)──美國的認罪協商制度

一、德國的Absprachen

二、義大利的Patteggiamento

三、阿根廷的Procedimiento abreviado

四、法國的Composition

伍、結語




壹、前言

自從二次世界大戰後，隨著冷戰的結束，美國法業已成為世界上最具影響力的法律制度。不可諱言的，美國法律制度對其他國家法律制度的影響甚深，有些論者因此認為：因眾多國家法律制度的相繼仿效，業已形成各國「法律制度美國化」(Americanized)，甚至有人認為：美國法律制度的優勢影響力，已事實上在非美國審判權所及之處，形成美國實務的運作。此篇文章檢視四個擁有美國認罪協商制度之形式的國家──德國、義大利、阿根廷及法國，駁斥前開強勢的美國化論調。作者認為美國認罪協商制度對前開四國的影響當然是不容置疑的，但各國絕非單純地複製一個美國形式的刑事訴訟模式。前開每一個國家所採取認罪協商制度的內涵均與美國模式有著本質上的不同，此係因為美國辯論式(adversarial)的刑事訴訟概念與歐陸及拉丁美洲糾問式(inquistorial)的刑事訴訟概念，有著結構性的差異，所以各國之刑事訴訟制度改革，即使在深受美國模式的影響下，仍不可能於糾問式的刑事訴訟制度中完全植入美國辯論式的刑事訴訟制度。這些採取糾問式刑事訴訟制度的國家，有些從事實務者認為此種改革已嚴重威脅糾問式刑事訴訟制度下的傳統訴訟角色，或認為兩者制度有著不同的法律文化背景，故不信任或不願採行認罪協商制度或其他協商機制，而各國所採取之認罪協商版本不僅與美國模式不同，且各國間之模式亦不盡相同。由此可知，美國法對大陸法系國家的影響並非全面性的美國化，而僅係佔大陸法系國家訴訟改革中的一小部分而已。

貳、辯論式與糾問式刑事訴訟制度的差異性 

辯論式與糾問式的刑事訴訟制度最主要的不同在於辯論式的刑事訴訟制度認為刑事訴訟結構係兩造(檢察官與被告)在被動的審判者(法官或陪審團)之前，處理爭端解決的機制，而糾問式的刑事訴訟制度則認為刑事訴訟結構係國家之公正官署(impartial officials)，為發現真實所為之國家調查權(official investigation)的行使。因此，在辯論式制度下，法官親自訊問證人之機會，遠低於糾問式制度，此不僅係因為在辯論式制度下賦予法官較小的權限，且係此架構對法官身為被動裁判者不應主動積極之要求；在辯論式制度下，檢察官被認為是對訴訟結果有利害關係之爭端一方。惟在糾問式制度，檢察官則被認為係發現真實之國家公正官署；在辯論式制度，「真實」(truth)係檢察官在當被告否認之情況下，設法證明被告牽涉特定案件，所以「真實」的觀念是較相對性與較具妥協性的，若當事人雙方對案件之事實透過認罪機制達成協議，則該案件事實上的實情為何，就已不具重要性了。惟在糾問制度，「真實」是絕對性的觀念，無論檢察官與被告對案件是否有何協議，仍應透過調查程序發現真實；在辯論制度，「自白」(confession)是在警方之前同意有罪，「認罪」(guilty plea)則係在法官之前同意有罪，且該認罪的表示，如果被法官接受，對決定被告是否有罪，有終結案件的影響。惟在糾問式制度，認罪的概念是不存在的，僅有自白的概念，被告不可能因為在法官之前同意有罪，而結束該案件之審理。惟被告之自白對法官發現真實仍是很有作用的，法官在決定被告有罪是本於”我相信你的自白，但認定你有罪是因為本案已無合理的懷疑存在，而非你的自白本身。”
從程序上的權限觀之，在糾問式制度，做為一個主動積極的審判者，比起辯論式制度下的審判者，有著較大的程序上之權力。這意謂著，在糾問式制度下，檢察官與被告比起在辯論式制度下，較無程序上之權力。例如：被告於審前階段，在辯論式制度下可自行從事調查，而在糾問式制度下則無此權力。所以，在糾問式的訴訟架構下賦予法官較大之調查權力，相對地，也較限縮檢察官及被告之權力。

從案件的進行觀之，在糾問式制度，書面卷宗(written dossier)是所有程序之所本，也是案件在各階段進行最主要之工具，惟在辯論式的訴訟架構下，言詞及公開的聽證(oral and public hearing)才是案件進行中最重要的部分。  

從審判者的角度觀之，在辯論式制度，陪審團與專職法官分擔審判工作，在糾問式的訴訟架構下，則由專職法官個人或合議擔任審判者。

從爭端解決的角度觀之，在辯論式制度，檢察官身為當事人之一，並為爭端解決之主導者，自然擁有極大的檢察裁量權，可以認定某特定案件並無何不法存在，亦可決定某種不法不值得訴追，且無義務訴追。認罪制度適合在此種訴訟模式下存在，因為被告身為爭端之另一造，自得同意他造是正確的而解決爭端。從而，是否有罪亦得在雙方主導下決定而終結訴訟，且案件並得因此不必進入實質審理。故在辯論式制度下，兩造在審前分別進行調查，並透過證據揭漏(discovery)程序揭漏雙方所蒐集到的證據；兩造得自行決定證據庭呈之順序；證人及專家證人分別歸屬於兩造；存在交互詰問制度。此外，認罪協商制度由爭端解決的角度觀之，得以解釋何以在此訴訟制度下存在，因為任何爭端之本質上，雙方當然能透過協商解決之。另一方面，從國家調查權之行使的角度觀之，因為訴訟程序的目的係發現真實，案件僅能在無證據證明被告犯罪之情況下被捨棄，所以認罪制度很難在糾問制度下存在，更不可能有認罪協商的概念，因為真實是無法被協商或妥協的。此外，糾問制度下，由法官決定證據呈堂之順序；證人及專家證人係因法院之傳喚到庭陳述意見；法官決定訊問之啟動及調查方向而非兩造。

參、糾問式訴訟制度國家引進美國辯論式訴訟機制 

因為受到爭端解決模式(the model of the dispute)的影響，許多歐陸及拉丁美洲的糾問式制度國家試著將法官導向更被動之角色，而增加檢察官及被告就事實發現之責任，例如，大部分國家已取消預審法官(preliminary investigation judge)制度──一個糾問式訴訟制度的象徵，而由檢察官取代審前階段的調查工作，在審前階段，法官之角色僅在決定搜索、扣押、逮捕等令狀之核發、羈押及保釋等，此已與英美法模式非常近似。此外，部分國家改變檢察官與被告在審判程序中相對之角色，例如義大利引進交互詰問制度及准許檢察官與被告請求傳喚證人；瓜地馬拉、哥斯大黎加及智利等國，廢除或緩和檢察官的強制起訴規定(compulsory prosecution)；德國、義大利、瓜地馬拉、阿根廷、哥斯大黎加及法國則因受美國認罪協商制度的影響，引進協商機制；西班牙引進陪審團制度；瓜地馬拉、智利、委內瑞拉、義大利及阿根廷則引進更多以言詞陳述主導案件進行之技術規定，而降低傳統在糾問制度下之書面卷宗的重要性。縱使大陸法系國家受到美國法律制度之影響而有上述之變革，惟此並不意謂著該等國家「法律制度美國化」之論點已因此獲得確認。

肆、「特洛伊木馬」(Trojan horse)──美國的認罪協商制度

美國的認罪協商制度係透過檢察官與被告達成協議且經法官之同意，而處理個案之程序協商機制，由被告就其中一罪或數罪認罪，藉以交換檢察官捨棄其他犯罪之追訴，或接受被告所承認之較輕罪名，或較少之犯罪，或較輕之刑度，雙方為達成該協議得以進行協商，一旦達成協議，法官無權(或僅有相當小的權力)拒絕。此機制，就被告而言，一則可終結訴訟，二則可預測將面臨之罪刑。就檢察官而言，檢察官有權決定是否捨棄或減少追訴犯罪，擁有較大之裁量權及較具彈性的協商工具。惟在糾問式制度下，檢察官並非對等之兩造之一，而係與法官相同，為負有決定事實真相責任之官員，且事實真相絕不可能協商或妥協的，檢察官如果過於活躍地與被告進行協商，依傳統的看法是被認為不適當的行為。而檢察官受限於強制起訴之規定，就是否捨棄或減少追訴犯罪，受到很大的限制，且法官判決之刑度，亦不受當事人雙方請求所限。以上所述，均是認罪協商制度在糾問式制度下難以存在的不利條件。惟近年來，許多採行糾問式制度的國家，即使在上述顯然不合的條件下，仍然移植此協商機制進入該國，其共通的理由就是為因應近來不斷提昇的犯罪率所導致的訴訟成本負擔，藉由提供誘因進行協商，免除或簡化進行不必要的通常糾問式的訴訟程序。由此角度觀之，協商機制的引進，業使許多採行糾問式制度的國家更具彈性了，惟此是否意謂著大陸法系國家已「法律制度美國化」了呢？如果大陸法系國家完全忠實地繼受美國的認罪協商制度，檢察官與被告將成為爭端解決之兩造，法官將成為被動的裁判者，如此將結構性地改變訴訟角色的定位，且徹底顛覆國家調查權行使的概念。換言之，美國的認罪協商制度可能是辯論式制度送給糾問式制度的「特洛伊木馬」(Trojan horse)，大陸法系國家將逐漸「法律制度美國化」。本文作者乃以四個擁有美國認罪協商制度之形式的國家──德國、義大利、阿根廷及法國做比較，分析是否已發生「法律制度美國化」的現象。

德國的Absprachen

德國於1970年以前仍以「無認罪協商的淨土」( land without plea bargaining)自居，惟此後，因受到案件數的大量增加，經濟、環保、毒品犯罪辦案的困難及冗長的訴訟程序等因素影響，而由實務界開始發展出Absprachen。在審判或準備程序中，被告得提出自白之請求，以交換法官保證判決不超過特定範圍之刑期或檢察官撤回部分起訴。此協商程序可由法官、檢察官或被告任何一方發動，協商程序須在公判庭中進行，但並非三者均必須同時進行協商，所以，法官亦可與被告進行協商。此協商機制與美國的認罪協商制度有如下的不同：第一、德國之機制僅能簡化而不能完全取代審理程序。第二、被告因有權閱覽卷證，故可完全知悉檢察官所掌握之事證，故在協商之過程中比起美國更能掌控手中的籌碼。第三、協商機制並不像美國是在檢察官與被告間進行，反而大部分是在法官與被告間進行。因為有以上本質上之差異存在，所以說美國認罪協商制度已移植到德國係一種誤導的說法，此會傳達一個錯誤的觀念，使人誤解相同之機制在兩國存在。事實上，德國引進此機制時，清楚地知道此與糾問式架構會有衝突，無法藉由部分刑事訴訟法的修正而改變其他整個刑事訴訟程序的概念，故並無法律明文規定此機制，而係由實務界發展此一機制，這也因此限制了引進的範圍及忠實地呈現美國認罪協商制度的可能性，此也意謂著必須向原有之糾問式架構妥協。例如，在糾問式架構下，法官才是審理程序中的最有權力及最重要的主角，所以大部分的協商是由法官擔任核心角色。由此可知，德國之協商機制並未有美國爭端解決模式的「特洛伊木馬」出現。但此機制與德國之國家調查權之行使的觀念有衝突嗎？德國既將此定性為自白的協議，為一種發現真實之手段而已，且被告自白之犯後態度，本即得為量刑時減刑之參酌情狀，故事實上，此觀念在糾問模式下就可以合理化解釋了，並未挑戰及改變原有之糾問式架構。

義大利的Patteggiamento

基於訴訟效率的考量，義大利引進協商機制，相較於德國，義大利的認罪協商機制較忠實於美國模式。與德國不同的是，義大利係藉由法律明文規定之方式為之。該機制係經由檢察官與被告就刑度於特定範圍內達成協議，除非法官有充分證據認為被告無罪或罪刑不適當，否則法官就應該接受。與美國不同的是，第一、義大利就協商之範圍較不具彈性，其規定協商減輕之刑度不得大於原法定刑的三分之一，且減輕後之刑期不得超過於有期徒刑五年。此外，僅能就刑期協商，不得就案件是否追訴進行協商。此係考量認罪協商制度在美國所引發之正當法律程序的爭議，且為避免糾問式結構內的反彈，故將協商之範圍限縮在微罪，且僅能就刑期協商。第二、法官在檢視卷證資料後，若有充分證據認為被告無罪，仍可不接受協商內容。第三、經由此協商機制所做之判決在民事及行政程序中並無任何效力。沒有一個糾問式的大陸法系國家如義大利一般，將美國法律如此忠實地植入該該國，如此之發展，業將義大利推向辯論式與糾問式制度交雜的十字路口了。  

阿根廷的Procedimiento abreviado

阿根廷為求加速案件之審理及減輕法院對案件審理之負擔，於1997年明定協商機制，此與其說是受美國法影響的結果，毋寧說是基於務實的考量。檢察官與被告得於起訴後至宣判日之間，由被告認罪而就刑期進行協商，但協商所得之刑期不超過有期徒刑六年，法官若認為證據不充分或被告未真正的承認犯罪，得駁回該協議。但如果法官接受該協議，則量刑不得超過該協議之刑期。而上可知，阿根廷的協商機制與美國之認罪協商制度極為近似，檢察官與被告在此機制下有主動積極之角色，法官僅能做形式上之審核，且協商所得之刑期最高可達有期徒刑六年，已將部分重罪納入得協商之範圍內。其與美國認罪協商制度不同在於，第一、有特定協商時間之限制，使得此機制較不具彈性。第二、即使達成協商，法官仍得判決無罪，此與美國認罪協商制度不同。第三、法官必須尊重雙方協議之刑期上限，美國認罪協商制度並無此規定。第四、此機制允許多數被告的其中之一被告，單獨個別認罪。除上述差異外，此機制幾乎完全繼受美國認罪協商制度，惟此係阿根廷唯一完全走向辯論式制度的改革，其他所有刑事訴訟制度則仍保有糾問式制度之架構。從「法律制度美國化」之爭論觀之，阿根廷之刑事訴訟程序並未美國化，惟認罪協商制度在阿根廷的確是「特洛伊木馬」已被帶進刑事訴訟的城牆內，但木馬內之士兵目前仍不足以佔領特洛伊。           
      

法國的Composition

法國的協商機制是案件進入刑事訴訟程序後，轉向(diverting)脫離通常審理程序的一種機制。法國為減輕法院案件負擔，於1999年在刑事訴訟法中規定，檢察官為使輕微之案件脫離通常之審理程序，得提供被告轉向條件(option of diverting)，如繳納罰金、交出供犯罪所用及犯罪所得之物、從事社區服務、賠償被害人之所受損害等，以交換被告認罪，被告如果接受，經檢察官聲請法官核准後，該案件即不進入審理程序。但如果被告嗣後未能履行轉向條件，檢察官則重新啟動通常審理程序。此機制與美國認罪協商制度相同的是，由檢察官與被告進行協商，且被告必須認罪。但不同的是，第一、此機制之效果係直接免除案件進行審理程序，而美國認罪協商制度則僅能簡化通常審理程序，使法官不必進行有罪無罪之實質審理。第二、在美國認罪協商制度下，認罪之被告所獲得是一個有罪的判決，但此機制之被告若履行轉向條件完畢，該案件即被捨棄(dismiss)追訴。第三、美國認罪協商制度下的檢察官是與被告基於平等地位進行協商的，但此機制下之檢察官並非基於平等地位進行協商，而係立於官員的角色，控管著被告是否再犯罪。如上可知，此機制下之被告並非與檢察官立於同等當事人地位，且案件並未進入通常審理程序，與辯論式制度並不相符。故在法國，此制度的引進並未挑戰原有之糾問式架構。

伍、結語

各國引進認罪協商機制後已與美國原有之認罪協商制度呈現出各種不同之風貌，當然此協商機制正挑戰著該國原有之糾問式架構，但由前述四國之實證可知，各國之刑事訴訟程序仍由以國家調查權行使之糾問式制度掌控全局，此更可確認本文於前言中所提到的，美國法對大陸法系國家之影響雖不容否認，但至少在刑事訴訟領域內，並未形成「法律制度美國化」的現象。  

哥倫比亞特區等17州以毒品重量異其刑罰之行為態樣分析 

                                              黃謀信
前言：為便於閱讀，本文特將相關條文規定予以歸納整理後以列表之方式臚列之，並且僅列出國內常出現之毒品種類，而詳細之規定等細節之文字介紹，請參閱附件1至17之各州細部整理資料。

一、未以毒品重量為特殊刑罰之規定

     哥倫比亞特區
二、除大麻外，未以毒品重量為特殊刑罰之規定

  (一)、亞利桑那州
        1.單純持有(possess)或使用(use)大麻
	重量
	刑罰(有期徒刑)

	少於2磅 
	6月－1年6月

	       2－少於4磅
	9月－2年

	           4磅以上
	1年6月－3年


2.意圖為販賣而持有(possess for sale)大麻  
	重量
	刑罰(有期徒刑)

	少於2磅 
	1年6月－ 3年

	       2－少於4磅
	2年6月－ 7年

	           4磅以上
	4年－10年


        3.種植(produce)大麻         
	重量
	刑罰(有期徒刑)

	少於2磅 
	9月－2年

	       2－少於4磅
	1年6月－3年

	           4磅以上
	2年6月－7年


        4.販賣(sell)、轉讓(transfer)、運輸(transport)大麻         
	重量
	刑罰(有期徒刑)

	少於2磅 
	2年6月－ 7年

	           2磅以上
	4年－10年


(二)、肯德基州
     1.販賣(trafficking)大麻

	重量 
	刑罰

	          8盎司以下 
	90日以上1年以下

	8盎司以上、5磅以下
	1-5年有期徒刑

	5磅以上
	5-10年有期徒刑


 2.種植大麻

	數量 
	刑罰

	          4株以下 
	90日以上1年以下

	5株以上
	1-5年有期徒刑


  (三)、新墨西哥州
      1.於「非毒校區」(drug-free school zone)範圍外持有大麻    

	持有大麻之重量 
	刑罰

	          少於1盎司 
	15日以下、或科或併科美元(下同)50-100元

	1盎司以上、少於8盎司
	1年以下有期徒刑、或科或併科100-1000元

	8盎司以上
	1年6月有期徒刑


    2.於「非毒校區」範圍內持有大麻

	持有大麻之重量 
	刑罰

	          少於1盎司 
	1年以下有期徒刑、或科或併科100-1000元

	1盎司以上、少於8盎司
	1年6月有期徒刑

	8盎司以上
	3年有期徒刑、併科5000元罰金 


  (四)、南卡達州
     1.單純持有(possess)大麻 

	    重量
	刑罰(有期徒刑)；或科或併科罰金

	少於2盎司
	1級輕罪，1年以下；1,000元以下

	  2盎司－少於0.5磅
	6級重罪，2年以下；2,000元以下

	   0.5磅－少於1磅
	5級重罪，5年以下；5,000元以下

	1磅－少於10磅
	4級重罪，10年以下；10,000元以下

	10磅以上
	3級重罪，15年以下；15,000元以下


       2.散布(distribution)及意圖散布而持有(possession with intent to distribute)大麻 

	        重量
	刑罰(有期徒刑)；或科或併科罰金

	少於2盎司
	6級重罪，2年以下；2,000元以下

	  2盎司－少於0.5磅
	5級重罪，5年以下；5,000元以下

	   0.5磅－少於1磅
	4級重罪，10年以下；10,000元以下

	1磅以上
	3級重罪，15年以下；15,000元以下


三、所有行為態樣均有特殊之刑罰規定

  (一)、德拉瓦州
販賣、製造、轉讓、輸入及持有
	毒品種類(以下均含其相類製品及混合物)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	大麻
	5-少於100磅
	2年以上； 25,000

	
	100-少於500磅
	4年以上； 50,000

	
	500磅以上
	8年以上；100,000

	古柯鹼
	10-少於50克
	2年以上； 50,000

	
	50-少於100克
	4年以上；100,000

	
	100克以上
	8年以上；400,000

	嗎啡、

鴉片
	2.5-少於10克
	3年以上； 75,000

	
	10-少於50克
	10年以上； 150,000

	
	50克以上
	25年以上； 750,000

	安非他命、甲基安非他命
	5-少於50克
	2年以上； 50,000

	
	50-少於100克
	4年以上；100,000

	
	100克以上
	8年以上；400,000

	麥角二乙胺 (LSD )
	液態(liquid form)

5-少於10毫克
	2年以上； 50,000

	
	液態(liquid form)

10-少於50毫克
	4年以上；100,000

	
	液態(liquid form)

50毫克以上
	8年以上；400,000

	MDMA
	25-少於250顆或

5-少於50克
	2年以上； 50,000

	
	250-少於500顆或

50-少於100克
	4年以上；100,000

	
	500顆以上或

100克以上
	8年以上；400,000


註：本表僅列出國內常見之毒品。

(二)、愛達荷州
   1.製造、轉讓、輸入及持有
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	大麻
	1-少於 5磅或25-少於50株
	1-15年；5,000-少於50,000

	
	5-少於25磅或50-少於100株
	3-15年；10,000-少於50,000

	
	25磅以上或

100株以上
	5-15年；15,000-少於50,000

	古柯鹼
	28-少於200克
	3-無期徒刑；10,000-少於100,000

	
	200-少於400克
	5-無期徒刑；15,000-少於 100,000

	
	400克以上
	10-無期徒刑；25,000-少於 100,000

	海洛因
	2-少於7克
	3-無期徒刑；10,000-少於 100,000

	
	7-少於28克
	10-無期徒刑；15,000-少於 100,000

	
	28克以上
	15-無期徒刑；25,000-少於 100,000


    註：

一、本表僅列出國內常見之毒品。

二、本州所規定之同種毒品的刑罰上限均係相同的。

2.轉讓、輸入及持有安非他命
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	安非他命
	28-少於200克
	3-無期徒刑；10,000-少於100,000

	
	200-少於400克
	5-無期徒刑；15,000-少於 100,000

	
	400克以上
	10-無期徒刑；25,000-少於 100,000


3.意圖製造而轉讓、輸入及持有安非他命  

	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	安非他命
	不論多寡
	2-15年；10,000-少於100,000元


4.製造安非他命
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	安非他命
	不論多寡
	5-無期徒刑；25,000-少於100,000元


(三)、伊利諾州
    1.製造、運輸或意圖製造、運輸而持有

	
	毒品種類(以下均含其相類製品)
	重量(克)
	刑罰(有期徒刑 )(年)   

	甲


	1.海洛因 

2.古柯鹼
3.嗎啡
4.麥角二乙胺 (LSD、Lysergide、Lysergic acid diethylamide)
	    15以下
	3- 7

	
	
	15-100以下
	6-30

	
	
	100-400以下
	9-40

	
	
	400-900以下
	12-50

	
	
	900以上
	15-60

	乙


	5.潘他唑新 (Pentazocine)

6.甲酮 (Methaqualone)

7. K他命  
	30以上
	6-30

	
	
	10-30以下 
	4-15

	
	
	10以下
	3- 7

	丙
	8.安非他命
	200以上
	6-30

	
	
	50-200以下
	4-15

	
	
	50以下
	3- 7


註 1.本表僅列出國內常見之毒品，其中甲乙丙分類並非本法條文之毒品分級，僅本文自行歸納創設之分類。 

     2.刑罰部分，除有期徒刑外，另應併科罰金，但因其罰金數額極為繁複，故未詳列，本法規定本表之甲類毒品只要超過100克，均要併科美金50萬元以下之罰金。未超過100克者，則又有不同之重量等級，分別併科不同之罰金額；而乙丙類毒品亦依重量不同，分別併科不同罰金額，最輕併科之罰金為美金20萬元。

2.、單純持有

	
	毒品種類(以下均含其相類製品)
	重量(克)
	刑罰(有期徒刑)(年)   

	甲


	1.海洛因 

2.古柯鹼
3.嗎啡
4.麥角二乙胺 (LSD、Lysergide、Lysergic acid 

diethylamide)
	    15以下 
	1-3

	
	
	15-100以下
	4-15

	
	
	100-400以下
	6-30

	
	
	400-900以下
	8-40

	
	
	900以上
	10-50

	乙


	5.潘他唑新 (Pentazocine)

6.甲酮 (Methaqualone)
7. K他命  
	30以上
	4-15

	
	
	30以下
	1-3

	丙
	8.安非他命
	200以上
	4-15


註：刑罰部分，除有期徒刑外，另應併科罰金，但因其罰金數額極為繁複，故未詳列，本法規定只要持有本表之甲類毒品超過100克，均要併科美金20萬元以下之罰金。未超過100克者，則又有不同之重量等級，分別併併科不同之罰金額。而乙丙類毒品亦依重量不同，分別併科不同罰金額，最輕併科之罰金為美金2萬5千元     

(四)、密西根州

   1.製造、運輸或意圖製造、運輸而持有

	毒品種類(以下均含其相類製品)
	重量(克)
	刑罰(有期徒刑,年)或科或併科罰金(美元 )   

	1.古柯葉 

2.古柯鹼
3.鴉片

	       少於50
	20以下/25,000以下

	
	50-少於450
	20以下/250,000以下

	
	450-少於1000
	30以下/500,000以下

	
	1000以上
	無期徒刑/1,000,000以下

	4.大麻及其半成品 
	少於5公斤以上；少於20株
	4以下/20,000以下

	
	5-少於45公斤；20-少於200株 
	7以下/50,000以下

	
	45公斤以上；200株以上
	15以下/100,000以下


2.單純持有

	毒品種類(以下均含其相類製品)
	重量(克)
	刑罰(有期徒刑,年)或科或併科罰金(美元 )   

	1.古柯葉 

2.古柯鹼
3.鴉片

	       少於50
	4以下/25,000以下

	
	50-少於450
	20以下/250,000以下

	
	450-少於1000
	30以下/500,000以下

	
	1000以上
	無期徒刑/1,000,000以下



(五)、紐約州
   1.單純持有

	毒品種類(以下均含其相類製品)
	重量(毫克)
	刑罰(有期徒刑)(年)   

	1.古柯鹼
	      500以上 
	1-2.5

	2.K他命


	1000-4000以下
	1-2.5

	
	4000以上
	1-5.5

	3.麥角二乙胺 (LSD、Lysergide、Lysergic acid diethylamide)
	1-5以下
	1-5.5

	
	5-25以下
	1-9

	
	  25以上
	3-10

	4.美沙酮 (Methadone)

	360-2880以下
	1-5.5

	
	2880-5760以下
	3-10

	
	5760以上
	8-20


2.販賣

	毒品種類(以下均含其相類製品)
	重量(毫克)
	刑罰(有期徒刑)(年)   

	1.古柯鹼
	      500以上 
	1-2.5

	2.K他命


	1000-4000以下
	1-2.5

	
	4000以上
	1-5.5

	3.麥角二乙胺 (LSD、Lysergide、Lysergic acid diethylamide)
	1-5以下
	1-9

	
	5以上
 
	3-10

	4.美沙酮 (Methadone)

	360以下
	1-5.5

	
	360-2880以下
	3-10

	
	2880以上
	8-20


     註：本法所稱之「販賣」(sell)係包括販賣(sell)、交換(exchange)、贈與(give)、處理(dispose)、提供(offer)等行為態樣。  

(六)、奧克拉荷馬州
凡製造、分散、輸入、意圖製造而持有或持有以下重量之毒品，統一加重原來刑責之2倍外，並科處下列之罰金。

	毒品種類(以下均含其相類製品)
	重量
	罰金(美元)

	大麻
	25-少於1000磅
	25,000-少於100,000

	
	1000磅以上
	100,000-少於500,000

	古柯葉
	10-少於300克
	25,000-少於100,000

	
	300克以上
	100,000-少於500,000

	海洛因
	10-少於28克
	25,000-少於50,000

	
	28克以上
	50,000-少於500,000

	安非他命
	20-少於200克
	25,000-少於200,000

	
	200克以上
	50,000-少於500,000

	麥角二乙胺 (LSD )
	50-少於1000次劑量(DOSAGE)
	50,000-少於100,000

	
	1000次劑量以上
	100,000-少於250,000

	苯環利定 (PCP)
	1-少於8盎司
	20,000-少於50,000

	
	8盎司以上
	50,000-少於250,000

	古柯鹼
	5-少於50克
	25,000-少於100,000

	
	50克以上
	100,000-少於500,000

	MDMA
	10-少於30克
	25,000-少於100,000

	
	30克以上
	100,000-少於500,000


四、僅部分行為態樣有特殊之刑罰規定

(一)、阿肯色州
製造、轉讓、意圖製造或轉讓而持有
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	1.古柯葉 

2.古柯鹼
3.鴉片
(上述3種毒品，本州稱之為narcotic drug)

4.安非他命
	少於28克
	10-少於40年或無期徒刑；25,000元以下

	
	28-200克
	15-少於40年或無期徒刑；50,000元以下

	
	200-400克
	20-少於40年或無期徒刑；100,000元以下

	
	400克以上
	40年以上或無期徒刑；250,000元以下

	5.其他第1、2、3級管制物質
	少於28克
	5-少於20年；15,000元以下

	
	28-400克
	10-少於40年；50,000元以下

	
	400克以上
	15-少於40年或無期徒刑；100,000元以下

	6.第4、5級管制物質
	少於200克
	3-少於10年；10,000元以下

	
	200-400克
	10-少於40年；50,000元以下

	
	400克以上
	15-少於40年或無期徒刑；100,000元以下

	7.第6級管制物質
	少於10磅
	4-少於10年或科或併科25,000元以下

	
	10-100磅
	5-少於20年或科或併科15,000-50,000元以下

	
	100磅以上
	6-少於30年或科或併科15,000-100,000元以下


     註：本表僅列出國內常見之毒品。

(二)、內布拉斯加州
    1.製造、分配、轉讓、運送及意圖製造、分配、轉讓、運送而持有
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)

	古柯鹼
	少於28克
	3-50年

	
	28-少於140克
	5-50年

	
	140克以上
	20年-無期徒刑

	海洛因
	少於28克
	3-50年

	
	28-少於140克
	5-50年

	
	140克以上
	20年-無期徒刑

	安非他命
	少於28克
	3-50年

	
	28-少於140克
	5-50年

	
	140克以上
	20年-無期徒刑


    2. 單純持有大麻
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科或併科罰金(美元)

	大麻
	1盎司-1磅
	7日以下有期徒刑；500元以下

	
	1磅以上
	5年以下有期徒刑；1,000元以下


    註：本法就單純持有大麻之行為，另就二次犯、三次犯及其以上，定有較重之處罰。

  (三)、田納西州
製造、分送、販賣及意圖製造、分送、販賣而持有
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；或科或併科罰金(美元)

	大麻
	0.5-少於10磅
	1-少於2年；少於5,000 

	
	10-少於70磅或10-19株
	2-少於4年；少於5,0000

	
	20-99株
	3-少於6年；少於100,000

	
	70-少於300磅或100-499株
	8-少於12年；少於200,000

	
	300磅以上或500株以上
	15-少於25年；少於500,000

	海洛因
	15-少於150克
	8-少於12年；少於200,000

	
	150克以上
	15-少於25年；少於500,000

	嗎啡
	15-少於150克
	8-少於12年；少於200,000

	
	150克以上
	15-少於25年；少於500,000

	麥角二乙胺 (LSD )
	5-少於50克
	8-少於12年；少於200,000

	
	50克以上
	15-少於25年；少於500,000

	古柯鹼
	26-少於300克
	8-少於12年；少於200,000

	
	300克以上
	15-少於25年；少於500,000

	安非他命 
	26-少於300克
	8-少於12年；少於200,000

	
	300克以上
	15-少於25年；少於500,000


    註：本表僅列出國內常見之毒品。事實上本法依重量加重之毒品尚有hydromorphone、pentazoncine and triplennamine、phencyclidine、barbituric、 phenmetrazine、peyote等毒品。

(四)、維吉尼亞州
    1.製造、分送、販賣、贈與及意圖製造、分送、販賣、贈與而持有
	毒品種類(以下均含其相類製品或其混合物)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	海洛因
	1公斤以上
	20年到無期徒刑；

1百萬元以下  

	古柯鹼
	5公斤以上
	20年到無期徒刑；

1百萬元以下

	古柯葉
	5公斤以上
	20年到無期徒刑；

1百萬元以下

	大麻  
	100公斤以上
	20年到無期徒刑；

1百萬元以下

	安非他命 
	100公克以上
	20年到無期徒刑；

1百萬元以下

	安非他命(混合物) 
	200公克以上
	20年到無期徒刑；

1百萬元以下


       註：本表僅列出國內常見之毒品。

2.甲類犯罪組織之首腦或主要成員犯前項之罪(即製造、分送、販賣、贈與及意圖製造、分送、販賣、贈與而持有)

	毒品種類(以下均含其相類製品或其混合物)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	海洛因
	1公斤以上；少於5公斤
	20年到無期徒刑；

1百萬元以下  

	古柯鹼
	5公斤以上；

少於10公斤
	20年到無期徒刑；

1百萬元以下

	古柯葉
	5公斤以上；

少於10公斤
	20年到無期徒刑；

1百萬元以下

	大麻  
	100公斤以上；少於250公斤
	20年到無期徒刑；

1百萬元以下

	安非他命 
	100公克以上；

少於250公克
	20年到無期徒刑；

1百萬元以下

	安非他命(混合物) 
	200公克以上；

少於1公斤
	20年到無期徒刑；

1百萬元以下


       註：

一、本表僅列出國內常見之毒品。

二、甲類犯罪組織係指任何12個月內，自製造、進口、分送海洛因、古柯鹼、安非他命、大麻等毒品獲得100,000元到25,0000元利益之組織。

三、首腦或主要成員係指在任何12個月內在該組織內從事即製造、分送、販賣、贈與及意圖製造、分送、販賣、贈與而持有之行為者。 

       3.乙類犯罪組織之首腦或主要成員犯前項之罪(即製造、分送、販賣、贈與及意圖製造、分送、販賣、贈與而持有)

	毒品種類(以下均含其相類製品或其混合物)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	海洛因
	5公斤以上
	無期徒刑；

1百萬元以下  

	古柯鹼
	10公斤以上
	無期徒刑；

1百萬元以下

	古柯葉
	10公斤以上
	無期徒刑；

1百萬元以下

	大麻  
	250公斤以上
	無期徒刑；

1百萬元以下

	安非他命 
	250公克以上
	無期徒刑；

1百萬元以下

	安非他命(混合物) 
	1公斤以上
	無期徒刑；

1百萬元以下


       註：乙類犯罪組織係指任何12個月內，自製造、進口、分送海洛因、古柯鹼、安非他命、大麻等毒品獲得250,000元以上利益之組織。餘則同上甲類犯罪組織。

(五)、華盛頓州
             製造、運輸及意圖製造、運輸而持有第1或2級毒品或安非他命，除處10年以下有期徒刑外，或科或併科如下之罰金

1.如查獲2公斤以下之毒品，或科或併科25,000以下罰金。

2.如查獲2公斤以上之毒品，2公斤以下部分，或科或併科100,000元以下罰金。超過2公斤部分，或科或併科每克50元以下罰金。

五、持有行為推定重度行為之規定

  (一)、阿肯色州
            本州就持有特定毒品之一定重量以上者，即推定為意圖轉讓而持有毒品罪。茲依毒品種類整理如下：    

	毒品種類(以下均含其相類製品或其混合物)
	重量

	海洛因
	100毫克以上

	古柯鹼
	1克以上

	大麻  
	1盎司以上

	安非他命 
	200毫克以上

	麥角二乙胺 (LSD )
	100百萬分之一克(microgram)以上

	鴉片
	3克以上

	嗎啡
	300毫克以上

	美沙酮
	100毫克以上


       註：本表僅列出國內常見之毒品

(二)、肯德基州
   1.持有一定數量之大麻推定為意圖販賣或轉讓而持有

本州218A.1421(5)規定，持有超過8盎司以上之大麻推定(prima facie evidence)為意圖販賣或轉讓而持有大麻。   

     2.種植一定數量之大麻推定為意圖販賣或轉讓而種植

本州218A.1423(4)規定，種植超過5株以上之大麻推定(prima facie evidence)為意圖販賣或轉讓而種植大麻。

(三)、奧利岡州
       持有特定重量以上之毒品構成轉讓(delivery)毒品罪

          持有下表所示毒品特定重量以上者，構成轉讓毒品罪並依「奧利岡刑事公平委員會」所訂之「量刑標準」的第6類罪之刑度量刑。      
	毒品種類(以下均含其相類製品)
	重量

	海洛因
	5克以上

	古柯鹼
	10克以上

	安非他命
	10克以上

	大麻
	150克以上

	麥角二乙胺 (LSD )
	250次使用量以上


     註：此表僅列出國內常見之毒品
六、持有行為之處罰有可能重於高度行為之處罰

         因對單純持有毒品加以處罰，所以單純持有某特定重量之毒品，其刑罰可能重於製造、運輸某特定重量毒品。例如伊利諾州，單純持有15-100克以下的海洛因，其刑罰重於製造、運輸15克以下海洛因。有相同情事的各州有：
     (一)、德拉瓦州
    (二)、愛達荷州
     (三)、伊利諾州
     (四)、密西根州

(五)、紐約州
    (六)、奧克拉荷馬州
七、壓縮法官量刑裁量空間

        奧利岡州就毒品重量之特殊規定並非以查獲毒品之重量為法定刑加重事由或成立另一獨立犯罪，而係規定查獲特定重量以上之特定毒品時，法官在依「奧利岡刑事公平委員會」(Oregon Criminal Justice Commission)所訂之「量刑標準」(sentencing guidelines)量刑時，限縮了法官之量刑裁量空間。換言之，壓縮法官之量刑空間，量處法定刑度內較高之刑期。茲依毒品種類整理如下：

(一)、製造(manufacture)、轉讓(delivery)行為，法定刑為A級罪，但必需能量處「奧利岡刑事公平委員會」所訂之「量刑標準」的第8類罪之刑度。

	毒品種類(以下均含其相類製品)
	重量

	海洛因
	5克以上

	古柯鹼
	10克以上

	安非他命
	10克以上

	大麻
	150克以上

	麥角二乙胺 (LSD )
	250次使用量以上


         註：此表僅列出國內常見之毒品。 

 (二)、持有特定重量以上之毒品構成轉讓(delivery)毒品罪

          持有下表所示毒品特定重量以上者，構成轉讓毒品罪並依「奧利岡刑事公平委員會」所訂之「量刑標準」的第6類罪之刑度量刑。

	毒品種類(以下均含其相類製品)
	重量

	海洛因
	5克以上

	古柯鹼
	10克以上

	安非他命
	10克以上

	大麻
	150克以上

	麥角二乙胺 (LSD )
	250次使用量以上


     註：此表僅列出國內常見之毒品

附件：

            亞利桑那州(Arizona)
1、 亞利桑那州(Arizona)有關毒品刑罰之規定係規定於「統一管制物質法」(Uniform Controlled Substances Act)及刑法(Criminal Code)的毒品罪章(Drag Offences)，本州將管制物品區分為5級，刑責依輕重區分為輕罪與重罪第1、2、3、4、5、6等6級.
二、本州就所有之犯罪行為態樣，並未以查獲毒品之重量為相異之處罰。換言之，法定刑罰之輕重與查獲毒品之重量無涉，而係與犯罪態樣有關。

三、但本州唯一在刑法毒品罪章13-3405就「大麻」規定依查獲之重量異其處罰，整理說明如下：

(一)、單純持有(possess)或使用(use)大麻 

	重量
	刑罰(有期徒刑)

	少於2磅 
	6月－1年6月

	       2－少於4磅
	9月－2年

	           4磅以上
	1年6月－3年


  (二)、意圖為販賣而持有(possess for sale)大麻

	重量
	刑罰(有期徒刑)

	少於2磅 
	1年6月－ 3年

	       2－少於4磅
	2年6月－ 7年

	           4磅以上
	4年－10年


  (三)、種植(produce)大麻

	重量
	刑罰(有期徒刑)

	少於2磅 
	9月－2年

	       2－少於4磅
	1年6月－3年

	           4磅以上
	2年6月－7年


  (四)、販賣(sell)、轉讓(transfer)、運輸(transport)大麻

	重量
	刑罰(有期徒刑)

	少於2磅 
	2年6月－ 7年

	           2磅以上
	4年－10年


四、本州就毒品犯罪行為態樣之處罰，區分為初犯與再犯，亦區分為單純犯毒品罪或同時另犯其他暴力犯罪等等。再犯及同時另犯暴力犯罪之處罰均再往上提其罪級，故上述被查獲特定重量之大麻，若為再犯或同時另犯其暴力犯罪時，其刑責會再行加重，本文所提及之刑度均係指初犯之刑責而言。

五、本州僅就大麻依查獲毒品之重量為相異之處罰，且其重量分級亦極為單純，將各種大麻之犯罪行為態樣均設一相同之標準(2磅、2－少於4磅、4磅以上)，而最高度之販賣、轉讓、運輸等行為則另有不同之標準(少於2磅、2磅以上)。

            阿肯色州(Arkansas)
一、阿肯色州(Arkansas)有關毒品刑罰之規定係規定於「統一管制物質法」(Uniform Controlled  Substances Act)，本州將管制物質區分為6級，其中有關刑罰之規定係於5-64-401到5-64-418。

二、本法之刑罰與毒品重量有關之規定係在5-64-401，本法就製造(manufacture)、轉讓(deliver)、意圖製造或轉讓而持有(possess with intent to manufacture or deliver)等行為態樣，就特定之毒品所查獲之特定重量有特殊的規定。茲依毒品種類整理如下：

製造、轉讓、意圖製造或轉讓而持有(5-64-401a)

	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	1.古柯葉 

2.古柯鹼
3.鴉片
(上述3種毒品，本州稱之為narcotic drug)

4.安非他命
	少於28克
	10-少於40年或無期徒刑；25,000元以下

	
	28-200克
	15-少於40年或無期徒刑；50,000元以下

	
	200-400克
	20-少於40年或無期徒刑；100,000元以下

	
	400克以上
	40年以上或無期徒刑；250,000元以下

	5.其他第1、2、3級管制物質
	少於28克
	5-少於20年；15,000元以下

	
	28-400克
	10-少於40年；50,000元以下

	
	400克以上
	15-少於40年或無期徒刑；100,000元以下

	6.第4、5級管制物質
	少於200克
	3-少於10年；10,000元以下

	
	200-400克
	10-少於40年；50,000元以下

	
	400克以上
	15-少於40年或無期徒刑；100,000元以下

	7.第6級管制物質
	少於10磅
	4-少於10年或科或併科25,000元以下

	
	10-100磅
	5-少於20年或科或併科15,000-50,000元以下

	
	100磅以上
	6-少於30年或科或併科15,000-100,000元以下


    註：本表僅列出國內常見之毒品。

三、單純持有推定為意圖轉讓而持有(5-64-401d)
        本法就持有特定毒品之一定重量以上者，即推定為意圖轉讓而持有毒品罪。茲依毒品種類整理如下：
	毒品種類(以下均含其相類製品或其混合物)
	重量

	海洛因
	100毫克以上

	古柯鹼
	1克以上

	大麻  
	1盎司以上

	安非他命 
	200毫克以上

	麥角二乙胺 (LSD )
	100百萬分之一克(microgram)以上

	鴉片
	3克以上

	嗎啡
	300毫克以上

	美沙酮
	100毫克以上


       註：本表僅列出國內常見之毒品。

三、由上開阿肯色州的「統一管制物質法」之規定可知：

(一)、本州較特殊之處乃僅就特定之毒品古柯葉、古柯鹼、鴉片及安非他命等，就製造、轉讓、意圖製造或轉讓而持有等行為態樣，依不同毒品重量分級設有特殊之刑罰規定。其餘管制物質則依管制物質之不同分級，規定各個分級統一之重量分級的特殊刑罰。

(二)、本州就單純的持有行為亦有刑罰規定，持有第1、2級管制物質係C級重罪，持有第3、4、5、6級管制物質係A級輕罪。(5-64-401c)

(三)、本州就持有特定毒品之一定重量以上者，即推定為意圖轉讓而持有毒品罪，由其所規定之重量觀之，在本州持有特定之毒品的重量很少就有可能被推定為意圖轉讓而持有毒品，係毒品管制極為嚴厲的一州。
德拉瓦州(Delaware)
一、德拉瓦州(Delaware)有關毒品刑罰之規定係規定於「統一管制物質法」(Uniform Controlled  Substances Act)，本州將管制物品區分為5級，其中有關刑罰規定於16-4751到16-4768。

二、本法之刑罰與毒品重量有關之規定係在16-4753A，本法就販賣(sell)、製造(manufacture)、轉讓(deliver)、輸入(bring)及持有(actual or constructive possession)等行為態樣，就特定之毒品所查獲之特定重量有特殊的規定。茲依毒品種類整理如下：

販賣、製造、轉讓、輸入及持有(16-4753Aa)

	毒品種類(以下均含其相類製品及混合物)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	大麻
	5-少於100磅
	2年以上； 25,000

	
	100-少於500磅
	4年以上； 50,000

	
	500磅以上
	8年以上；100,000

	古柯鹼
	10-少於50克
	2年以上； 50,000

	
	50-少於100克
	4年以上；100,000

	
	100克以上
	8年以上；400,000

	嗎啡、

鴉片
	2.5-少於10克
	3年以上； 75,000

	
	10-少於50克
	10年以上； 150,000

	
	50克以上
	25年以上； 750,000

	安非他命、甲基安非他命
	5-少於50克
	2年以上； 50,000

	
	50-少於100克
	4年以上；100,000

	
	100克以上
	8年以上；400,000

	麥角二乙胺 (LSD )
	液態(liquid form)

5-少於10毫克
	2年以上； 50,000

	
	液態(liquid form)

10-少於50毫克
	4年以上；100,000

	
	液態(liquid form)

50毫克以上
	8年以上；400,000

	MDMA
	25-少於250顆或

5-少於50克
	2年以上； 50,000

	
	250-少於500顆或

50-少於100克
	4年以上；100,000

	
	500顆以上或

100克以上
	8年以上；400,000


註：本表僅列出國內常見之毒品。

三、由上開德拉瓦州的「統一管制物質法」之規定可知：

(一)、本法較特殊之處乃僅就特定之毒品大麻、古柯鹼、安非他命、LSD及MDMA(本文僅列國內常見之毒品)，就販賣、製造、轉讓、輸入及持有等行為態樣，依不同毒品重量分級設有特殊之刑罰規定。

(二)、本州就單純的持有行為亦與其他重度之行為態樣規定為相同之毒品重量分級及刑罰，此係極為特殊的，換言之，單純持有超過一定重量之特定毒品，本州對單純持有毒品行為之非難，與販賣、製造、轉讓、輸入相同重量之毒品為相同之評價，對持有行為超過一定重量之特定毒品的處罰極為嚴厲。

(三)、本州就單純持有前開大麻、古柯鹼、安非他命、LSD及MDMA(本文僅列國內常見之毒品)以外之管制物質，依16-4754之規定，不論持有重量多少，均僅為為B級輕罪，但若為持有前開特定毒品一定重量以上，其刑罰則為天壤之別。

       哥倫比亞特區(District of Columbia)
2、 哥倫比亞特區(District of Columbia )有關毒品刑罰之規定係規定於「管制物質法」(Controlled Substances Act)，本特區將管制物品區分為5級，其中有關刑罰規定於Article 4.

3、 本州將毒品犯罪之行為態樣區分為

(一)、製造(manufacture)、散布(distribute)及意圖製造、散布而持有(possess with intent to manufacture or distribute ) (48-904.01)

1.第1或2級毒品(narcotic drug)或濫用藥物（abusive drub），前者如鴉片及古柯鹼，後者如安非他命，處30年以下有期徒刑，或科或併科500,000美元之罰金。(48-904.01(a)(2)(A))

2.其他第1、2或3級管制物質，處5年以下有期徒刑，或科或併科罰金50,000元以下之罰金。 (48-904.01(a)(2)(B)) 

3.第4級管制物質，處3年以下有期徒刑，或科或併科罰金25,000元以下之罰金。 (48-904.01(a)(2)(C)) 

4.第5級管制物質，處1年以下有期徒刑，或科或併科罰金10,000元以下之罰金。 (48-904.01(a)(2)(D)) 

(二)、單純持有(possess) (48-904.01)(d)

非法持有各種管制物質，處180日以下有期徒刑，或科或併科罰金1,000元以下之罰金。

(三)、提供或維護場所供製造、散布或儲存第1或2級毒品或濫用藥物者，處5年以上、25年以下有期徒刑，或科或併科罰金50,000元以下之罰金。(48-904.03a)

三、本法就所有之犯罪行為態樣都未以查獲毒品之重量為相異之處罰。換言之，法定刑罰之輕重與查獲毒品之重量無涉，而係與犯罪態樣有關。

四、本法就毒品之行為態樣規定地極為簡化與單純，且亦未就查獲毒品的重量為相異之刑罰，此應係哥倫比亞特區相較於美國其他州來的單純，且毒品犯罪亦非本特區之重點犯罪所致。
            愛達荷州(Idaho)
一、愛達荷州(Idaho)有關毒品刑罰之規定係規定於「統一管制物質法」(Uniform Controlled  Substances Act)，本州將管制物品區分為6級，其中有關刑罰規定於37-2732到37-2739B。

二、本法之刑罰與毒品重量有關之規定係在37-2732B，本法就製造(manufacture)、轉讓(deliver)、輸入(bring)及持有(actual or constructive possession)等行為態樣，就特定之毒品所查獲之特定重量有特殊的規定。茲依毒品種類整理如下：

(一)、製造、轉讓、輸入及持有

	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	大麻
	1-少於 5磅或25-少於50株
	1-15年；5,000-少於50,000

	
	5-少於25磅或50-少於100株
	3-15年；10,000-少於50,000

	
	25磅以上或

100株以上
	5-15年；15,000-少於50,000

	古柯鹼
	28-少於200克
	3-無期徒刑；10,000-少於100,000

	
	200-少於400克
	5-無期徒刑；15,000-少於 100,000

	
	400克以上
	10-無期徒刑；25,000-少於 100,000

	海洛因
	2-少於7克
	3-無期徒刑；10,000-少於 100,000

	
	7-少於28克
	10-無期徒刑；15,000-少於 100,000

	
	28克以上
	15-無期徒刑；25,000-少於 100,000


    註：

一、本表僅列出國內常見之毒品。

二、本州所規定之同種毒品的刑罰上限均係相同的。

(二)、轉讓、輸入及持有安非他命

	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	安非他命
	28-少於200克
	3-無期徒刑；10,000-少於100,000

	
	200-少於400克
	5-無期徒刑；15,000-少於 100,000

	
	400克以上
	10-無期徒刑；25,000-少於 100,000


(三)、意圖製造而轉讓、輸入及持有安非他命
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	安非他命
	不論多寡
	2-15年；10,000-少於100,000元


(四)、製造安非他命
	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	安非他命
	不論多寡
	5-無期徒刑；25,000-少於100,000元


三、由上開愛達荷州的「統一管制物質法」之規定可知：

(一)、本法較特殊之處乃僅就特定之毒品大麻、古柯鹼、海洛因及安非他命(本文僅列國內常見之毒品)，就製造、轉讓、輸入及持有等行為態樣，依不同毒品重量分級設有特殊之刑罰規定。

(二)、本州就單純的持有行為亦與其他重度之行為態樣規定為相同之毒品重量分級及刑罰，此係極為特殊的，換言之，本州對單純持有超過一定重量之特定毒品之非難，與製造、轉讓、輸入相同重量之毒品為相同之評價。

(三)、本法就安非他命部分，僅就轉讓、輸入及持有安非他命依不同毒品重量層級設有特殊之規定，但製造及意圖製造安非他命之處罰則規定為不論被查獲之重量多寡，均另處刑罰。惟此規定在與前開轉讓、輸入及持有安非他命之刑罰相較，似有輕重失衡之情形，例如製造400克以上之安非他命，其刑責竟低於轉讓、輸入及持有安非他命400克以上之安非他命，令人費解。
            伊利諾州(Illinois)
一、伊利諾州(Illinois)有關毒品刑罰之規定係規定於「伊利諾州管制物質法」(Illinois Controlled Substances Act) ，其中以毒品重量決定刑罰輕重之規定，依行為之態樣及毒品種類整理如下。

(一)、製造、運輸或意圖製造、運輸而持有(第570/401條)

	
	毒品種類(以下均含其相類製品)
	重量(克)
	刑罰(有期徒刑 )(年)   

	甲


	1.海洛因 

2.古柯鹼
3.嗎啡
4.麥角二乙胺 (LSD、Lysergide、Lysergic acid diethylamide)
	    15以下
	3- 7

	
	
	15-100以下
	6-30

	
	
	100-400以下
	9-40

	
	
	400-900以下
	12-50

	
	
	900以上
	15-60

	乙


	5.潘他唑新 (Pentazocine)

6.甲酮 (Methaqualone)

7. K他命  
	30以上
	6-30

	
	
	10-30以下 
	4-15

	
	
	10以下
	3- 7

	丙
	8.安非他命
	200以上
	6-30

	
	
	50-200以下
	4-15

	
	
	50以下
	3- 7


註 1.本表僅列出國內常見之毒品，其中甲乙丙分類並非本法條文之毒品分級，僅本文自行歸納創設之分類。 

     2.刑罰部分，除有期徒刑外，另應併科罰金，但因其罰金數額極為繁複，故未詳列，本法規定本表之甲類毒品只要超過100克，均要併科美金50萬元以下之罰金。未超過100克者，則又有不同之重量等級，分別併科不同之罰金額；而乙丙類毒品亦依重量不同，分別併科不同罰金額，最輕併科之罰金為美金20萬元。      

(二)、單純持有(第570/402條)

	
	毒品種類(以下均含其相類製品)
	重量(克)
	刑罰(有期徒刑)(年)   

	甲


	1.海洛因 

2.古柯鹼
3.嗎啡
4.麥角二乙胺 (LSD、Lysergide、Lysergic acid 

diethylamide)
	    15以下 
	1-3

	
	
	15-100以下
	4-15

	
	
	100-400以下
	6-30

	
	
	400-900以下
	8-40

	
	
	900以上
	10-50

	乙


	5.潘他唑新 (Pentazocine)

6.甲酮 (Methaqualone)
7. K他命  
	30以上
	4-15

	
	
	30以下
	1-3

	丙
	8.安非他命
	200以上
	4-15


註：刑罰部分，除有期徒刑外，另應併科罰金，但因其罰金數額極為繁複，故未詳列，本法規定只要持有本表之甲類毒品超過100克，均要併科美金20萬元以下之罰金。未超過100克者，則又有不同之重量等級，分別併併科不同之罰金額。而乙丙類毒品亦依重量不同，分別併科不同罰金額，最輕併科之罰金為美金2萬5千元     

二、「伊利諾州管制物質法」之規定可知：

(一)、本州有關毒品之刑罰，無論是自由刑或罰金刑均規定極重。

(二)、被告查獲之毒品重量之多寡會決定不同之刑罰。

(三)、單純持有某特定重量之毒品，其刑罰可能重於製造、運輸某特定重量毒品。例如，單純持有15-100克以下的海洛因，其刑罰重於製造、運輸15克以下海洛因。    
            肯德基州(Kentucky)
4、 肯德基州(Kentucky)有關毒品刑罰之規定係規定於「公共衛生法」(Public Health Act) ，本州將管制物品區分為4級，其中有關刑罰規定於Chapter 218A，刑責依輕重區分為輕罪(有期徒刑一年以下)與重罪A、B、C、D等4級.
二、本法就所有之犯罪行為態樣，並未以查獲毒品之重量為相異之處罰。換言之，法定刑罰之輕重與查獲毒品之重量無涉，而係與犯罪態樣有關。

三、但本法唯一在218A.1421-3就「大麻」之處罰，規定查獲之重量異其處罰，整理說明如下：

(一)、販賣(trafficking)大麻

	重量 
	刑罰

	          8盎司以下 
	90日以上1年以下

	8盎司以上、5磅以下
	1-5年有期徒刑

	5磅以上
	5-10年有期徒刑


(二)、持有一定數量之大麻推定為意圖販賣或轉讓而持有

本法218A.1421(5)規定，持有超過8盎司以上之大麻推定(prima facie evidence)為意圖販賣或轉讓而持有大麻。   

(三)、種植大麻

	數量 
	刑罰

	          4株以下 
	90日以上1年以下

	5株以上
	1-5年有期徒刑


(四)、種植一定數量之大麻推定為意圖販賣或轉讓而種植

本法218A.1423(4)規定，種植超過5株以上之大麻推定(prima facie evidence)為意圖販賣或轉讓而種植大麻。   

四、本法另一較特殊之規定係218A.1405，其規定將直接或間接販賣毒品所得之財物利用或用以投資之行為，除了規定應沒收其所得外，並將之規定成一獨立犯罪，可處1-5年有期徒刑。

五、本法幾乎所有之犯罪行為態樣之處罰，均區分為初犯與再犯。基本上，再犯之處罰均再往上提一個罪級，例如初犯為D級罪，再犯即為C級罪。本文所提及之刑度均係指初犯之刑責。

            密西根州(Michigan)
一、密西根州(Michigan)有關毒品刑罰之規定係規定於「公眾健康法」(Public Health Code)，本州將管制物質區分為5級，其中有關刑罰規定於Article 7.Part74。

二、本法與毒品重量有關之規定係在333.7401及333.7403，其中僅就特定犯罪行為態樣及特定毒品設有依毒品重量異其刑罰之規定，此特定之毒品指大麻、古柯葉、古柯鹼及鴉片等4種毒品。

三、其中以毒品重量決定刑罰輕重之規定，依行為之態樣及毒品種類整理如下。

(一)、製造、運輸或意圖製造、運輸而持有(333.7401.2a及333.7401.2d)

	毒品種類(以下均含其相類製品)
	重量(克)
	刑罰(有期徒刑,年)或科或併科罰金(美元 )   

	1.古柯葉 

2.古柯鹼
3.鴉片

	       少於50
	20以下/25,000以下

	
	50-少於450
	20以下/250,000以下

	
	450-少於1000
	30以下/500,000以下

	
	1000以上
	無期徒刑/1,000,000以下

	4.大麻及其半成品 
	少於5公斤以上；少於20株
	4以下/20,000以下

	
	5-少於45公斤；20-少於200株 
	7以下/50,000以下

	
	45公斤以上；200株以上
	15以下/100,000以下


 (二)、單純持有(333.7403.2a)

	毒品種類(以下均含其相類製品)
	重量(克)
	刑罰(有期徒刑,年)或科或併科罰金(美元 )   

	1.古柯葉 

2.古柯鹼
3.鴉片

	       少於50
	4以下/25,000以下

	
	50-少於450
	20以下/250,000以下

	
	450-少於1000
	30以下/500,000以下

	
	1000以上
	無期徒刑/1,000,000以下


四、由密西根州的「公眾健康法」之規定可知：

(一)、本法僅就特定犯罪行為態樣，針對大麻、古柯葉、古柯鹼及鴉片等4種毒品，以被告查獲之毒品重量之多寡決定不同之刑罰。

(二)、令人甚為訝異的是，本法對於古柯葉、古柯鹼及鴉片等3種毒品之「單純持有」行為與製造、運輸或意圖製造、運輸而持有等行為，有關重量加重所處罰之刑責幾乎完全相同，換言之，只要被查獲單純持有古柯葉、古柯鹼及鴉片等3種毒品，其刑責即與意圖製造、運輸而持有前開等3種毒品之刑責幾乎相同，此令吾人不敢置信，亦懷疑係所查詢之資料有誤，惟經比對再三，吾人自WESTLAW所查詢之條文前後並未不一致。惟此部分，吾甚存疑，有可能本州為嚴懲古柯葉、古柯鹼及鴉片等3種毒品而設此嚴峻之規定？ 

          內布拉斯加州(Nebraska)
一、內布拉斯加州(Nebraska)有關毒品刑罰之規定係規定於「統一管制物質法」(Uniform Controlled  Substances Act)，本州將管制物品區分為5級，刑罰則區分為重罪I、IA、IB、IC、ID、II、III、IIIA、IV等級，輕重則分為I、II、III、IIIA、IV、V、W等級。

二、本法之刑罰與毒品重量有關之規定係在28-416，本法就製造、分配、轉讓、運送及意圖製造、分配、轉讓、運送而持有等行為態樣，就特定之毒品所查獲之特定重量有特殊的規定。茲依毒品種類整理如下：

(一)、製造、分配、轉讓、運送及意圖製造、分配、轉讓、運送而持有本法所列各級之管制物質，依管制物質之分級不同而有不同之刑罰，其中最重之第1、2級管制物質(本法28-405所列各種管制物質)，為II級重罪，可處有期徒刑1到50年。

(二)、但如果製造、分配、轉讓、運送及意圖製造、分配、轉讓、運送而持有下列毒品則另有較重之刑罰。(28-416(6)-(10))

	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)

	古柯鹼
	少於28克
	3-50年

	
	28-少於140克
	5-50年

	
	140克以上
	20年-無期徒刑

	海洛因
	少於28克
	3-50年

	
	28-少於140克
	5-50年

	
	140克以上
	20年-無期徒刑

	安非他命
	少於28克
	3-50年

	
	28-少於140克
	5-50年

	
	140克以上
	20年-無期徒刑


(三)、單純持有大麻(28-416(11)-(12))

	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；併科或併科罰金(美元)

	大麻
	1盎司-1磅
	7日以下有期徒刑；500元以下

	
	1磅以上
	5年以下有期徒刑；1,000元以下


    註：本法就單純持有大麻之行為，另就二次犯、三次犯及其以上，定有較重之處罰。

三、由上開內布拉斯加州的「統一管制物質法」之規定可知：

(一)、本法較特殊之處乃僅就特定之古柯鹼、海洛因及安非他命等3種毒品，就製造、分配、轉讓、運送及意圖製造、分配、轉讓、運送而持有等行為態樣，依不同毒品重量分級設有特殊之刑罰規定。而前開重量之分級亦極為單純，僅區分為：少於28克、28-少於140克、140克以上等3級，而各級重量之上述3種毒品所處之刑責均相同。換言之，製造、分配、轉讓、運送及意圖製造、分配、轉讓、運送而持有相同重量之古柯鹼、海洛因及安非他命等3種毒品，其刑罰是相同的。
(二)、本州就單純持有毒品之行為，僅就單純的持有大麻之行為就不同重量設有不同之刑罰規定。

            新墨西哥州(New Mexico)
5、 新墨西哥州(New Mexico)有關毒品刑罰之規定係規定於「管制物質法」(Controlled Substances Act)，本州將管制物品區分為5級，其中有關刑罰規定於Article 31，刑責依輕重區分為輕罪(有期徒刑一年以下)與重罪第1、2、3、4等4級.
二、本法就所有之犯罪行為態樣，並未以查獲毒品之重量為相異之處罰。換言之，法定刑罰之輕重與查獲毒品之重量無涉，而係與犯罪態樣有關。

三、但本法唯一在30-31-23B就「大麻」之處罰，規定持有大麻查獲之重量異其處罰，整理說明如下：

  (一)、於「非毒校區」(drug-free school zone)範圍外持有大麻    

	持有大麻之重量 
	刑罰

	          少於1盎司 
	15日以下、或科或併科美元(下同)50-100元

	1盎司以上、少於8盎司
	1年以下有期徒刑、或科或併科100-1000元

	8盎司以上
	1年6月有期徒刑


(二)、於「非毒校區」範圍內持有大麻

	持有大麻之重量 
	刑罰

	          少於1盎司 
	1年以下有期徒刑、或科或併科100-1000元

	1盎司以上、少於8盎司
	1年6月有期徒刑

	8盎司以上
	3年有期徒刑、併科5000元罰金 


四、本法幾乎所有之犯罪行為態樣之處罰，均區分為初犯與再犯。基本上，再犯之處罰均再往上提一個罪級，例如初犯為4級罪，再犯即為3級罪。本文所提及之刑度均係指初犯之刑責。

五、「非毒校區」(drug-free school zone)之概念  

本法為保護青少年免受毒害，除了對18歲以下之青少年加工施毒有加重之規定外，另亦規定「無毒校區」(drug-free school zone)之概念，本法規定在離學校校區界線之1000呎的範圍內劃為「無毒校區」，凡在此區域內有任何毒品交易或持有毒品行為均另有加重之規定。  

            紐約州(New York State)
一、紐約州(New York State)有關毒品刑罰之規定係規定於「公眾衛生法」(Public Health Law) ，本州將管制物品區分為5級，其中有關刑罰規定於Article 220，刑責依輕重區分為輕罪(有期徒刑一年以下)與重罪A、B、C、D、E等五級，其中以毒品重量決定刑罰輕重之規定(本法於條文中以毫克及盎司單位，換算上較為複雜)，依行為之態樣及毒品種類整理如下。

(一)、單純持有(第200.03、200.06、200.09、200.16、200.18、200.21條)

	毒品種類(以下均含其相類製品)
	重量(毫克)
	刑罰(有期徒刑)(年)   

	1.古柯鹼
	      500以上 
	1-2.5

	2.K他命


	1000-4000以下
	1-2.5

	
	4000以上
	1-5.5

	3.麥角二乙胺 (LSD、Lysergide、Lysergic acid diethylamide)
	1-5以下
	1-5.5

	
	5-25以下
	1-9

	
	  25以上
	3-10

	4.美沙酮 (Methadone)

	360-2880以下
	1-5.5

	
	2880-5760以下
	3-10

	
	5760以上
	8-20


(二)、販賣(第200.31、200.34、200.39、200.41、200.43條)    

	毒品種類(以下均含其相類製品)
	重量(毫克)
	刑罰(有期徒刑)(年)   

	1.古柯鹼
	      500以上 
	1-2.5

	2.K他命


	1000-4000以下
	1-2.5

	
	4000以上
	1-5.5

	3.麥角二乙胺 (LSD、Lysergide、Lysergic acid diethylamide)
	1-5以下
	1-9

	
	5以上
 
	3-10

	4.美沙酮 (Methadone)

	360以下
	1-5.5

	
	360-2880以下
	3-10

	
	2880以上
	8-20


     註：本法所稱之「販賣」(sell)係包括販賣(sell)、交換(exchange)、贈與(give)、處理(dispose)、提供(offer)等行為態樣。  

二、由紐約州的「公眾健康法」之規定可知：

(一)、本州以被告遭查獲之毒品重量之多寡決定不同之刑罰。

(二)、毒品重量之毫克(milligram)為計算標準，可見此州處罰毒品犯罪之嚴厲。

(三)、本法將販賣(sell)、交換(exchange)、贈與(give)、處理(dispose)、提供(offer)等行為態樣均定義為販賣(sell)，將一些無償之轉讓行為均以販賣之行為態樣規範之。
(四)、單純持有某特定重量之毒品，其刑罰可能重於販賣某特定重量毒品。例如，單純持有2880-5760以下毫克的美沙酮，其刑罰重於販賣360以下毫克的美沙酮。    

            奧克拉荷馬州(Oklahoma)
一、奧克拉荷馬州(Oklahoma)有關毒品刑罰之規定係規定於「統一管制危險物質法」(Uniform Controlled Dangerous Substances Act) ，本州將管制物品區分為5級，其中有關刑罰規定於Article 4。

二、本法與毒品重量有關之規定係在2-415，本法就毒品重量之特殊規定並非以毒品之行為態樣及重量為區分標準，而係將大麻、古柯葉、海洛因、安非他命、麥角二乙胺 (LSD )、苯環利定 (Phencyclidine、PCP) 、古柯鹼、MDMA等8種毒品予以獨立臚列，此8種毒品不論何種行為態樣，只要查獲之重量超過該標準，均統一加重刑罰。茲依毒品種類整理如下：

凡製造、分散、輸入、意圖製造而持有或持有以下重量之毒品，統一加重原來刑責之2倍外，並科處下列之罰金。(2-415.C及D1)

	毒品種類(以下均含其相類製品)
	重量
	罰金(美元)

	大麻
	25-少於1000磅
	25,000-少於100,000

	
	1000磅以上
	100,000-少於500,000

	古柯葉
	10-少於300克
	25,000-少於100,000

	
	300克以上
	100,000-少於500,000

	海洛因
	10-少於28克
	25,000-少於50,000

	
	28克以上
	50,000-少於500,000

	安非他命
	20-少於200克
	25,000-少於200,000

	
	200克以上
	50,000-少於500,000

	麥角二乙胺 (LSD )
	50-少於1000次劑量(DOSAGE)
	50,000-少於100,000

	
	1000次劑量以上
	100,000-少於250,000

	苯環利定 (PCP)
	1-少於8盎司
	20,000-少於50,000

	
	8盎司以上
	50,000-少於250,000

	古柯鹼
	5-少於50克
	25,000-少於100,000

	
	50克以上
	100,000-少於500,000

	MDMA
	10-少於30克
	25,000-少於100,000

	
	30克以上
	100,000-少於500,000


二、由奧克拉荷馬州的「統一管制危險物質法」之規定可知：

(一)、上述特定之8種毒品，以被告查獲之毒品重量之多寡決定不同之刑罰。

(二)、被查獲之毒品若係前開8種毒品之一者，必須在大麻25磅、古柯葉10克、海洛因10克、安非他命20克、LSD50次劑量、PCP 1盎司、古柯鹼5克、MDMA10克以下，始有本法2-401規定刑罰之適用，否則若超過前開重量，將統一加重原來刑責之2倍外，並科處上述之罰金。

(三)、被查獲毒品之重量若已超過上開標準，則無論查獲之毒品重量多重，均僅能加重原來刑責之2倍，本法未依查獲重量多寡設不同級距之刑罰規定，而係設統一加重之規定，此與我國毒品危害防制條例就轉讓及持有毒品達一定數量者，加重其刑至二分之一之規定較為相似。不過，本州規定係加重刑責之2倍，相較於我國之刑責加重規定，顯係較重。   
            奧利岡州(Oregon)
一、奧利岡州(Oregon)有關毒品刑罰之規定係規定於「統一管制物質法」(Uniform Controlled  Substances Act)，本州將管制物品區分為5級，將刑罰區分為輕罪及A、B、C等3級重罪。

二、本法與毒品重量有關之規定係在475.996，本法就毒品重量之特殊規定並非以查獲毒品之重量為法定刑加重事由或成立另一獨立犯罪，而係規定查獲特定重量以上之特定毒品時，法官在依「奧利岡刑事公平委員會」(Oregon Criminal Justice Commission)所訂之「量刑標準」(sentencing guidelines)量刑時，限縮了法官之量刑裁量空間。換言之，壓縮法官之量刑空間，量處法定刑度內較高之刑期。茲依毒品種類整理如下：

(一)、製造(manufacture)、轉讓(delivery)行為，法定刑為A級罪，但必需能量處「奧利岡刑事公平委員會」所訂之「量刑標準」的第8類罪之刑度。

	毒品種類(以下均含其相類製品)
	重量

	海洛因
	5克以上

	古柯鹼
	10克以上

	安非他命
	10克以上

	大麻
	150克以上

	麥角二乙胺 (LSD )
	250次使用量以上


         註：此表僅列出國內常見之毒品。 

(二)、「商業毒品罪」(commercial drug offence)

         凡持有、製造、轉讓毒品只有下列行為3種情事以上者(本文僅列較重要之事由)，即構成「商業毒品罪」，構成A級罪(法定刑為有期徒刑20年下，併科375,000美元以下之罰金)

   1.海洛因、古柯鹼、安非他命、大麻、LSD(僅列出國內常見之毒品)之一者。

   2.被查獲持有現金300美元以上者。

   3.非法持有槍枝等武器者。

   4.持有分裝毒品之材料，諸如：磅秤等。

   5.持有毒品交易紀錄或顧客名單者。

   6.持有贓物者。

   7.持有超過下表毒品之特定重量以上者： 

	毒品種類(以下均含其相類製品)
	重量

	海洛因
	3克以上

	古柯鹼
	8克以上

	安非他命
	8克以上

	大麻
	110克以上

	麥角二乙胺 (LSD )
	20次使用量以上


(三)、持有特定重量以上之毒品構成轉讓(delivery)毒品罪

          持有下表所示毒品特定重量以上者，構成轉讓毒品罪並依「奧利岡刑事公平委員會」所訂之「量刑標準」的第6類罪之刑度量刑。

	毒品種類(以下均含其相類製品)
	重量

	海洛因
	5克以上

	古柯鹼
	10克以上

	安非他命
	10克以上

	大麻
	150克以上

	麥角二乙胺 (LSD )
	250次使用量以上


     註：此表僅列出國內常見之毒品。 

三、由奧利岡州之「統一管制物質法」之規定可知：

(一)、在本州查獲特定重量以上之毒品，固有可能構成上述之「商業毒品罪」而處較重之刑責，惟僅是可能性而已，因為「商業毒品罪」必須具備上述各事由之3項事由以上時才會構成該罪，若僅有查獲特定重量以上之毒品，未有其他事由時，仍無法構成該罪而加重，故嚴格而言，本州並未以查獲毒品之重量為法定刑加重事由或成立另一獨立犯罪。

(二)、本州雖未以查獲毒品之重量為法定刑加重事由或成立另一獨立犯罪，但由法官量刑裁量空間著手，限縮了法官之量刑範圍。換言之，壓縮法官之量刑空間，量處法定刑度內較高之刑期。

(三)、持有特定毒品特定重量以上者，本州將之規定為轉讓毒品罪(海洛因5克、古柯鹼10克、安非他命10克、大麻150克以上及LSD 250次使用量以上者)。

            南卡達州(South Dakota)
6、 南卡達州(South Dakota)有關毒品刑罰之規定係規定於「毒品及管制物質法」(DRUGS AND SUBSTANCES CONTROL ACT)及「管制物質及大麻罪章」(CRIME-CONTROLLED SUBSTANCES AND MARIJUANA)，本特區將管制物品區分為4級，其中有關刑罰規定於「管制物質及大麻罪章」CHAPTER 22-42.
7、 本州將毒品犯罪之行為態樣區分為

(一)、製造(manufacture)、散布(distribute)、分送(dispense)及意圖製造、散布、分送而持有(possess with intent to manufacture、distribute or dispense) (22-42-2)

1.第1或2級管制物質，第4級重罪，處10年以下有期徒刑，或科或併科100,000美元之罰金。

2.第3級管制物質，第5級重罪，處5年以下有期徒刑，或科或併科罰金50,000元以下之罰金。 

3.第4級管制物質，處2年以下有期徒刑，或科或併科罰金20,000元以下之罰金。

(二)、提供或維護場所供販賣或儲存管制物質者，第5級重罪，處5年以下有期徒刑，或科或併科罰金50,000元以下之罰金。(22-42-10)

(三)、明知居住之場所有儲存管制物質情事仍居住者，第1級輕罪，處1年以下有期徒刑，或科或併科罰金1,000元以下之罰金。(22-42-11)

三、本法就所有之犯罪行為態樣，並未以查獲毒品之重量為相異之處罰。換言之，法定刑罰之輕重與查獲毒品之重量無涉，而係與犯罪態樣有關。但本州唯一例外的就是對「大麻」規定依查獲之重量異其處罰，整理說明如下：

(一)、單純持有(possess)大麻 

	重量
	刑罰(有期徒刑)；或科或併科罰金

	少於2盎司
	1級輕罪，1年以下；1,000元以下

	  2盎司－少於0.5磅
	6級重罪，2年以下；2,000元以下

	   0.5磅－少於1磅
	5級重罪，5年以下；5,000元以下

	1磅－少於10磅
	4級重罪，10年以下；10,000元以下

	10磅以上
	3級重罪，15年以下；15,000元以下


  (二)、散布(distribution)及意圖散布而持有(possession with intent to distribute)大麻 

	        重量
	刑罰(有期徒刑)；或科或併科罰金

	少於2盎司
	6級重罪，2年以下；2,000元以下

	  2盎司－少於0.5磅
	5級重罪，5年以下；5,000元以下

	   0.5磅－少於1磅
	4級重罪，10年以下；10,000元以下

	1磅以上
	3級重罪，15年以下；15,000元以下


四、由上述就大麻之特殊規定可知，本州就相同重量之大麻，其處罰單純持有及意圖散布而持有之刑責僅有一個罪級之差異，換言之，大麻之單純持有行為的處罰極為嚴厲，且單純持有較多重量之大麻，其刑責會超過意圖散布而持有較少量大麻之刑責。
            田納西州(Tennessee)
一、田納西州(Tennessee)有關毒品刑罰之規定係規定於「田納西州毒品管制法」(Tennessee Drug  Control Act ) ，本州將管制物品區分為7級，其中有關刑罰規定於Article 17 .Part 4。

二、本法之刑罰與毒品重量有關之規定係在39-17-417，本法僅就製造、分送、販賣及意圖製造、分送、販賣而持有等行為態樣，就毒品重量有特殊之規定，並未就單純持有行為作特殊規定。茲依毒品種類整理如下：

製造、分送、販賣及意圖製造、分送、販賣而持有

	毒品種類(以下均含其相類製品)
	重量
	刑罰(有期徒刑)；或科或併科罰金(美元)

	大麻
	0.5-少於10磅
	1-少於2年；少於5,000 

	
	10-少於70磅或10-19株
	2-少於4年；少於5,0000

	
	20-99株
	3-少於6年；少於100,000

	
	70-少於300磅或100-499株
	8-少於12年；少於200,000

	
	300磅以上或500株以上
	15-少於25年；少於500,000

	海洛因
	15-少於150克
	8-少於12年；少於200,000

	
	150克以上
	15-少於25年；少於500,000

	嗎啡
	15-少於150克
	8-少於12年；少於200,000

	
	150克以上
	15-少於25年；少於500,000

	麥角二乙胺 (LSD )
	5-少於50克
	8-少於12年；少於200,000

	
	50克以上
	15-少於25年；少於500,000

	古柯鹼
	26-少於300克
	8-少於12年；少於200,000

	
	300克以上
	15-少於25年；少於500,000

	安非他命 
	26-少於300克
	8-少於12年；少於200,000

	
	300克以上
	15-少於25年；少於500,000


    註：本表僅列出國內常見之毒品。事實上本法依重量加重之毒品尚有hydromorphone、pentazoncine and triplennamine、phencyclidine、barbituric、 phenmetrazine、peyote等毒品。

三、由上開田納西州的「毒品管制法」之規定可知：

(一)、本法較特殊之處乃在僅就製造、分送、販賣及意圖製造、分送、販賣而持有等高度行為態樣，就毒品重量設有特殊之規定，並未就單純持有行為作特殊規定。

(二)、應加重刑罰之毒品及刑罰，本法除大麻外，係以較簡單之方式分為上下2級，各毒品重量之上下分級雖不同，但所處之刑罰之上下2級則係相同的。換言之，刑罰僅有2種，僅歸類為上下分級之重量標準各毒品並不相同而已。

            維吉尼亞州(Virginia)
8、 維吉尼亞州(Virginia)有關毒品刑罰之規定係規定於「健康及安全犯罪法」(Crime Involving Health and Safety)及「毒品防制法」(Drag Control Act) ，本州將管制物品區分為6級，其中有關刑罰規定於Article 1.

二、本法之刑罰與毒品重量有關之規定係在18.2-248H，本法僅就製造(manufacture)、分送(distribute)、販賣(sell)、贈與(give)及意圖製造、分送、販賣、贈與而持有等行為態樣，就毒品重量設有特殊之規定，並未就單純持有行為作特殊規定。茲依毒品種類整理如下：

(一)、製造、分送、販賣、贈與及意圖製造、分送、販賣、贈與而持有

	毒品種類(以下均含其相類製品或其混合物)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	海洛因
	1公斤以上
	20年到無期徒刑；

1百萬元以下  

	古柯鹼
	5公斤以上
	20年到無期徒刑；

1百萬元以下

	古柯葉
	5公斤以上
	20年到無期徒刑；

1百萬元以下

	大麻  
	100公斤以上
	20年到無期徒刑；

1百萬元以下

	安非他命 
	100公克以上
	20年到無期徒刑；

1百萬元以下

	安非他命(混合物) 
	200公克以上
	20年到無期徒刑；

1百萬元以下


       註：本表僅列出國內常見之毒品。

(二)、甲類犯罪組織之首腦或主要成員犯前項之罪(即製造、分送、販賣、贈與及意圖製造、分送、販賣、贈與而持有)

	毒品種類(以下均含其相類製品或其混合物)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	海洛因
	1公斤以上；少於5公斤
	20年到無期徒刑；

1百萬元以下  

	古柯鹼
	5公斤以上；

少於10公斤
	20年到無期徒刑；

1百萬元以下

	古柯葉
	5公斤以上；

少於10公斤
	20年到無期徒刑；

1百萬元以下

	大麻  
	100公斤以上；少於250公斤
	20年到無期徒刑；

1百萬元以下

	安非他命 
	100公克以上；

少於250公克
	20年到無期徒刑；

1百萬元以下

	安非他命(混合物) 
	200公克以上；

少於1公斤
	20年到無期徒刑；

1百萬元以下


       註：

一、本表僅列出國內常見之毒品。

二、甲類犯罪組織係指任何12個月內，自製造、進口、分送海洛因、古柯鹼、安非他命、大麻等毒品獲得100,000元到25,0000元利益之組織。

三、首腦或主要成員係指在任何12個月內在該組織內從事即製造、分送、販賣、贈與及意圖製造、分送、販賣、贈與而持有之行為者。 

(三)、乙類犯罪組織之首腦或主要成員犯前項之罪(即製造、分送、販賣、贈與及意圖製造、分送、販賣、贈與而持有)

	毒品種類(以下均含其相類製品或其混合物)
	重量
	刑罰(有期徒刑)；併科罰金(美元)

	海洛因
	5公斤以上
	無期徒刑；

1百萬元以下  

	古柯鹼
	10公斤以上
	無期徒刑；

1百萬元以下

	古柯葉
	10公斤以上
	無期徒刑；

1百萬元以下

	大麻  
	250公斤以上
	無期徒刑；

1百萬元以下

	安非他命 
	250公克以上
	無期徒刑；

1百萬元以下

	安非他命(混合物) 
	1公斤以上
	無期徒刑；

1百萬元以下


       註：乙類犯罪組織係指任何12個月內，自製造、進口、分送海洛因、古柯鹼、安非他命、大麻等毒品獲得250,000元以上利益之組織。餘則同上甲類犯罪組織。

三、由上開維吉尼亞州「健康及安全犯罪法」之規定可知：

(一)、本法較特殊之處乃僅就製造、分送、販賣及意圖製造、分送、販賣而持有等高度行為態樣，就毒品重量設有特殊之規定，並未就單純持有行為作特殊規定。

(二)、本法僅就高重量之毒品有加重之規定，較輕重量之毒品未再詳細分級加重。

(三)、本法對從事毒品之犯罪組織的首腦或主要成員，依其組織獲利之多寡，設有依重量不同之加重規定，其中如為上述之乙類組織之首腦或主要成員，處無期徒刑併科1百萬元以下之罰金，刑責極重。

            華盛頓州(Washington)
9、 華盛頓州(Washington)有關毒品刑罰之規定係規定於「統一管制物質法」(Uniform Controlled Substances Act) ，本州將管制物品區分為5級，其中有關刑罰規定於Article 4，刑責依輕重區分為輕罪(有期徒刑一年以下)與重罪A、B、C等3級.

10、 本州將毒品犯罪之行為態樣區分為

(一)、製造(manufacture)、運輸(deliver)及意圖製造、運輸而持有(possess with intent to manufacture or deliver) (69.50.401)

1.第1或2級毒品(narcotic drug)，處10年以下有期徒刑，或科或併科罰金(罰金額詳如後述 )(69.50.401(2)(a))

2.其他管制物質，處5年以下有期徒刑，或科或併科罰金10000元(美元，以下同)以下之罰金 (69.50.401(2)(c)(d)(e))

(二)、轉讓(distribute)、分配(dispense)(69.50.402), 

      處2年以下有期徒刑，或科或併科罰金20000元以下之罰金。

(三)、販賣(sell) (69.50.410)

(四)、持有(possession) (69.50.4013)

三、本法就所有之犯罪行為態樣，並未以查獲毒品之重量為相異之處罰。換言之，法定刑罰之輕重與查獲毒品之重量無涉，而係與犯罪態樣有關。

四、本法有關刑罰輕重唯一與毒品重量有關者係規定於(69.50.401(2)(a)(b))，其規定製造、運輸及意圖製造、運輸而持有第1或2級毒品或安非他命，除處10年以下有期徒刑外，或科或併科如下之罰金

(一)、如查獲2公斤以下之毒品，或科或併科25,000以下罰金。

(二)、如查獲2公斤以上之毒品，2公斤以下部分，或科或併科100,000元以下罰金。超過2公斤部分，或科或併科每克50元以下罰金。

五、由上可知，本州雖原則上末就查獲毒品重量之不同而異其刑罰，但為抑制製造毒品製造等重度行為，特別規定以重量不同而異其財產刑。

附件1

                             Winning the War Against the Mafia

                                                 James B. Jacobs

                                      New York University School of Law

I. Introduction

Throughout most of the 20th century, the Italian-American Mafia (Cosa Nostra) organized crime families functioned as the most powerful organized crime syndicate in the United States. The history of the Mafia families has been well researched.  Their roots were in Sicily and came to the United States with the Italian immigration of the early 20th century. Tough Italian gangsters began by exploiting their own communities and quickly increased the type and range of their criminal activities.  Their empowerment was much aided by the U.S. experiment with National Alcohol Prohibition (1919 – 1933). In effect, by making the importation, manufacture and distribution of alcoholic beverages illegal,  the nation handed to criminal groups a monopoly over a huge and wealthy industry. There was a great del of fighting among various crime groups during the Prohibition years, but by the 1940s, the Italian-American Cosa Nostra organized crime families emerged as the most powerful, wealthiest and successful criminal groups in the country. Both by suppressing and absorbing rival groups, they quickly achieved  supremacy in the criminal underworld.

There were 24 so-called “Cosa Nostra organized crime families”, usually named after their founding “god-father.”  These are voluntary crime families, not blood families, although it is common for some members to be related to one another by blood and marriage. There was one family in each city, except for NYC where five families co-existed. All the families were organized the same way. They were each by a boss or godfather, who appointed his second in command, an under-boss. The families were divided into teams or brugads of ten members or soldiers each. In addition, each brugad included “associates” who worked for the family but, unlike the soldiers, were not formally initiated as family members, usually because they were not Italian  by birth or inheritance. The head of each brugad was a  captain or “capo” and the capos elected a counselor or “consigliari” to represent their interests with the boss and underboss.  


 The Cosa Nostra organized crime families are all about making money. From the very beginning of the 20th century, they were  very capitalistic, entrepreneurial and opportunistic. They engaged in a wide variety of illegal and legal activities, including trafficking in black market goods and services (drugs, prostitution, gambling),  thefts , embezzlements and frauds of all kinds (e.g. bankruptcy fraud, securities fraud), and wide scale corruption of labor unions and businesses. In pursuing these objectives, the Cosa Nostra families benefited from their reputation for using extreme violence. Once the reputation was established,  it was rarely necessary actually to kill people.  Most all businessmen, labor officials, politicians and ordinary citizens understood that the possibility of violence was always implicit in Cosa Nostra “requests” for assistance, cooperation, or business dealing.  If they didn’t remember, some non-fatal strong arm tactics, perhaps an assault or destruction of property, would almost certainly get the recalcitrant individual’s attention and compliance. Most mafia murders involved betrayals, rivalries and discipline within the families. After the 1930s, the families rarely warred against one another.  Each family’s geographical hegemony was respected and inter-family disputes were resolved through negotiations.  There was no single national-level organization. The Cosa Nostra crime families operated independently although they cooperated on particular ventures.


The organized crime families did not just operate in the under world. They also operated in the upper world, infiltrating  businesses, labor unions and urban politics.  They used intimidation and bribery to forge alliances with  union officials, businessmen and politicians, thereby becoming part of the urban power structure. The influence and power of these organized crime families radiated out to many of the power centers of American society. In highly publicized (and televised) Congressional hearings in the late 1950s, it was revealed that powerful officers in several of the country’s largest labor unions were members or associates of the Cosa Nostra crime families. In the late 1960s, the President’s Commission on Crime and the Administration of Justice painted a frightening (and exaggerated) picture of Cosa Nostra as a nationwide criminal conspiracy that squeezed billions of dollars out of the American economy annually and that exercised widespread and unhealthy economic and political influence. In the 1980’s, President Ronald Reagan appointed yet another Presidential Commission on Organized Crime. This Commission reinforced the picture of powerful nationwide crime syndicate that was continuing to flourish despite many governmental promises that organized crime would be eliminated.

The Mafia Faced No Significant Opposition 


For most of the 20th century American law enforcement agencies posed no significant opposition to the Cosa Nostra bosses and their families. In part, this is a consequence of policing being so decentralized in the U.S... Each local city and town has its own police department.  Few, if any, of these police departments are large enough to  have resources or expertise necessary to mount a sophisticated investigation of  organized crime cases. The organized crime groups were very successful at covering up their crimes and insulating themselves from witnesses. Few ordinary citizens would be willing to give evidence against an organized crime figure; until the 1970s, organized crime members and associates could not be inducted to defect to the government side and provide evidence against their colleagues.

For much of the 20th century,  many U.S. police departments were corrupted or compromised by organized crime. Cosa Nostra regularly paid off police officers to ignore gambling, prostitution, loan sharking, and even drug trafficking. In some cases, there was a friendly relationship between some organized crime figures and some police officers. Indeed, the Cosa Nostra members were sometimes willing to assist the police with investigations as long as it had nothing to do with their own criminal activities. 


The Federal Bureau of Investigation  (FBI) did have the resources to investigate organized crime. Nevertheless, the FBI took little, if any, action against the Mafia until the 1970s because J. Edgar Hoover, the FBI’s director from 1924-1972 did not believe that organize crime was an appropriate target for the FBI. He preferred to focus on political subversives and on forms of crime that were easier to investigate (like car theft and bank robbery). Some scholars think that Hoover was blackmailed by organized crime. Others think that he feared that becoming involved in organized crime investigations would lead to his agents being corrupted. Still others think that Hoover simply did not believe that organized crime was the kind of problem tat required a national response.  Whatever his motives, the fact is that as long as Hoover was FBI director, there were very few investigations of Cosa Nostra members or their criminal ventures.  


While the FBI and federal prosecutors are both components of the U.S. Department of Justice, they operate with a great deal of independence. Typically, the FBI director does not take orders from the U.S. Attorney General, the cabinet-level official who heads the U.S. Department of Justice. (Indeed, because of Hoover’s legacy and other peculiarities of  American politics, even the President does not have actual authority over the FBI director.) Thus, even if the Attorney General or some of the high-level federal prosecutors in Washington wanted to investigate organized crime, it would have been very difficult to do so without the FBI’s active cooperation.

Theoretically, it would have been possible for the federal prosecutors to launch investigations of organized crime by using investigators assigned to their offices or by using investigators from other agencies. When Robert F. Kennedy was U.S. Attorney General from 1961 – 64,  he did try to make organized crime control a top departmental priority. He persuaded the U.S. Congress to pass a law giving federal law enforcement agencies (e.g. the FBI) jurisdiction over some of the crimes that Cosa Nostra was believed to engage in (e.g. interstate gambling). Moreover, because of  Kennedy’s prodding, the FBI began to conduct electronic eavesdropping on organized crime members. Unfortunately for the law enforcement agents at that time, evidence seized from electronically-intercepted conversations could not be introduced in federal trials. Thus, while the fruits of the eavesdropping provided  intelligence information for FBI Director Hoover, it led to very few prosecutions and had no effect on the power and wealth of the Cosa Nostra organized crime families. 

Political and Organizational Mobilization Against organized Crime 

There is a tendency to see successful law enforcement as based upon ever more powerful investigative tools, substantive criminal offenses, and facilitative criminal procedures. While I believe that these are necessary, they are not decisive. I insist that what is most important is the creation of a political and bureaucratic commitment to mount and sustain the attack against organized crime or against any other crime problem. Anyone who works in law enforcement knows that this is no small challenge. It requires a consensus to develop that a particular crime problem should be a top priority and then the mobilization of a commitment to actually do something substantial about the problem. In American law enforcement history, sometimes public opinion demands that the government attack a particular crime problem.  But that has never been the case for organized crime which the ordinary citizen does not encounter or understand. 

In the 1950s and 1960s the U.S. Congress held many very high profile hearings on organized crime.  While some of the Congressmen were undoubtedly concerned about the problem, others hoped to use these hearings to advance their own careers.  Whatever, the motives for holding the hearings, the fact is that  witnesses in front of TV cameras provided the media and the public a great deal of information about the structure and operations of Cosa Nostra. Some politicians began to demand that something be done.

The alarm bells set off by the President’s Commission on Crime and the Administration of Justice led, in 1968, Congress to pass a law (“Organized Crime Control Act”) that legalized electronic surveillance for certain serious crimes as long as the FBI or police obtained from a judge a search warrant  authorizing it.  The law tried to regulate the use of electronic surveillance by  had to  persuaded the judge that there was probable cause to believe that evidence of serious crime could be obtained in no other way than by electronic surveillance, the judge could authorize such surveillance only for 30 days (although a judge might grant extensions). Moreover, the agents conducting the eavesdroppers had to “minimize” the infringement of privacy by turning off the  eavesdropping equipment when the speakers were not discussing criminal activity.  Everything that was recorded had to be sealed and turned over to the court.

In practice, electronic surveillance was the most important investigative technique in the campaign against organized crime. It should be emphasized that the campaign against organized crime could not have been successful without electronic surveillance.  In many cases the intercepted conversations were the government’s best evidence, often its only evidence.  And sometimes, when organized crime members and associates realized that FBI and federal prosecutors had recorded their incriminat9ing statements, they decided to defect to the government side and provide testimony against their former colleagues.

             FBI Director, J. Edgar Hoover, one of the most powerful U.S. government officials of the twentieth century, died in 1972.  His death opened the door for a transformation of the FBI into a more modern law enforcement agency.  Hoover’s successors were no where near as powerful as Hoover.  This left space for young FBI agents in the field offices to exercise more independence, something impossible in the past. The agents in the NYC office made organized crime investigation a top priority. In the past, the office assigned agents to investigate particular kinds of crimes. In the early 1970s, the NYC office set up squads that focused on each of NYC’s Cosa Nostra organized crime families. Each squad sought to obtain a full picture of the organization and membership of each family and then the various criminal schemes that each family’s members were engaged in.


The NYC office continued to ask headquarters in Washington D.C. for more resources and more resources were provided. Soon there were more than 300 FBI agents in NYC just working on organized crime. Extensive electronic eavesdropping was carried out. Thus, organized crime had changed from a low FBI priority to its top priority, at least in NYC. Other cities’ FBI offices soon followed the NYC office’s lead.    


At DOJ headquarters in Washington DC, the Department of Justice formed an administrative unit to focus on Organized Crime and Racketeering. For several years this section was very proactive.  It developed its own targets and priorities. More important, it created special organized crime strike forces in each of the 94 DOJ field offices (U.S. Attorney’s offices). The Strike Force’s only priority was organized crime control; the strike forces would be solely judged on the quantity and quality of their investigations/prosecutions.  This is extremely valuable because agencies have many responsibilities. Even though a top official announces that such and such problem is a priority, it is not always easy to get lower-level functionaries to drop other things and concentrate on the targeted problem. 

New Anti-Organized Crime Weapons 

In part, the success of the modern war against organized crime is attributable to the willingness of lawmakers to provide police and prosecutors appropriate and powerful tools to use against organized crime. In 1962, at Robert Kennedy’s urging, Congress passed the Interstate Travel in Aid of Racketeering Act (ITAR), extending federal jurisdiction to some criminal conduct that had previously been seen as outside the scope of federal authority As we have seen, in 1968, Congress passed the Federal Wiretap Act Act, one part of which set out a comprehensive judicially-supervised scheme for legalized electronic surveillance.  (The Act was strengthened through amendments in 1986).In 1970, Congress passed the Organized Crime Control Act, which extended federal authority over certain types of  gambling (thought to be controlled by organized crime) and established the Witness Security Program (later referred to as Witness Security or WITSEC).  WITSEC gave DOJ the capacity to protect witnesses inside and outside of prison by means of new identities and relocation to a different part of the country. While the protected witness was making his transition to a new way of life, WITSEC provided financial support. The existence of this option – relief from criminal liability, a new identity and a new life – encouraged organized crime members to defect from their organizations and provide assistance to the government as cooperating witnesses. 

The Organized Crime Control Act also included a comprehensive new “anti-racketeering” law that has proved to be the most important criminal law statute for the prosecution of organized crime defendants. Witnesses had told Congress that Cosa Nostra was moving into the legitimate economy, taking over businesses by violent means and by fraudulent means.  Whatever the method, the consequence was to create a dangerous distortion in the American economy.

The Racketeer Influenced and Corrupt Organizations Act (RICO) specifically sought to criminalize (and thereby to prevent) organized crime’s takeover of businesses and other legitimate organizations. RICO made it a crime (punishable by up to 20 years in prison) for any person to acquire an interest in an enterprise through a pattern of racketeering activity. The law defined “enterprise” as any corporation, business, organization or association in fact. In other words, anything could be an enterprise for RICO purposes. The Act defined “racketeering activity” as the commission of any one of a long list of federal and state crimes. A “patterns of racketeering activity” was defined as the commission of at least two racketeering acts within a ten year period.

Thus, RICO created several new criminal offenses. (1)It made it a crime to take over an enterprise (for example, a business or a union) by means of extortion or murder.  (2) It also made it a crime to take over an enterprise by means of a purchase using the “proceeds of racketeering activity.” In other words, Congress sought to punish (and thereby prevent) criminals from using money obtained from crime to buy legitimate businesses. (3) RICO also made it a crime to “conduct the affairs of an enterprise through a pattern of racketeering activity.” In other words, it would be a federal crime to use an enterprise to commit serious crimes (for example, to use a restaurant to sell drugs). (4) Conspiracy to violate RICO is also an offense. A defendant can be convicted of both one or more substantive provisions and the RICO provision. Each RICO violation is punishable by up to twenty years imprisonment and a heavy fine. In addition, a convicted defendant must forfeit all the proceeds of his criminal activities.


The 3rd RICO crime (“conducting the affairs of an enterprise through a pattern of racketeering activity”) was greatly expanded by a remarkable interpretation. Federal prosecutors asserted and the U.S. Supreme Court ultimately agreed that an ‘enterprise’ could include w wholly illegally, indeed a wholly criminal, group, like a Cosa Nostra crime family. If that was true, then a person (for example, a Cosa Nostra crime family member) could be prosecuted for conducting the affairs of an ‘enterprise” (his organized crime family) through a “pattern of racketeering (all the crimes committed in furtherance of the crime family’s money-making objective.   This extraordinary interpretation of “enterprise” and thus of the RICO law meant that RICO came close to making it (or perhaps actually did make it) a crime to be an active member of an organized crime family.  

In addition creating four new crimes and imposing extraordinarily heavy punishments for their violation,  RICO included two civil provisions.  (1) The first civil provision authorized the victim of a RICO crime to sue the perpetrator and, if successful, to collect three times the loss that he had sustained (i.e. “triple damages”).  (2) The second civil provision authorized the federal court to fashion whatever relief is necessary to prevent a defendant from committing a future RICO crime. This provision could only be enforced by a lawsuit brought by the U.S. Attorney General or one of her designees. 

The first civil provision has hardly ever been used in organized crime cases.  The reason is almost certainly because people are afraid to sue Cosa Nostra members and associates. Perhaps they also doubt that, even if successful, they would be able actually to collect money from organized crime members. In any event, it is the second civil RICO provision that has proven to be the work horse, especially in the campaign to purge Cosa Nostra from labor unions. 

The DOJ prosecutors have brought many civil RICO lawsuits alleging that defendant organized crime figures have acquired an interest in a labor union through violence, intimidation and fraud. They have also alleged that defendant organized crime f9igures and their corrupt union allies have conduct the union’s affairs by means of a range of criminal activity including extortion, fraud, and violence against ordinary union members and employers. In these cases, the federal prosecutor s have asked for, and the federal judges have often ordered, that certain union officials be removed from their positions, that changes be made in union governance and operations and, most importantly, that the court appoint a trustee to run the union honestly and to use administrative disciplinary procedures to expel union officers and members who have ties to organized crime.

 One of the important innovations of the civil RICO strategy is that cost of remedying the systemic criminality in the corrupted unions is born by the unions themselves.  The court always includes in its order that the trustee and his staff be compensated by the union.  Most all of the trustees are former organized crime prosecutors currently working in private law firms.  They serve as trustees on a part-time basis, billing the union by the hour for their services.  This is an excellent example of the privatization trend in American criminal justice.

Winning the Anti-Mafia War  

RICO became law in 1970.  Interestingly, federal prosecutors were very slow to use the new laws.  Perhaps because the law was so new and complex, the prosecutors did not understand it and felt more comfortable using the criminal laws, like conspiracy,  that they had always relied on.  Whatever, the reason, it was not until the late 1970s and early 1980s that a stream of criminal and civil RICO cases began to flow. That stream eventually became a mighty river. Practically all organized crime cases today are brought as RICO cases.

There were many important organized crime prosecutions in the 1980s. the most famous is the “Commission case.”  Rudy Giuliani, then serving as the federal prosecutor in NYC, brought a RICO case against the heads of New York City’s five Cosa Nostra organized crime families. The prosecutors alleged that the heads of the five families conducted the affairs of an enterprise (a Mafia “commission”, a kind of board of directors of organized crime) through a pattern of racketeering activity (scores of crimes , indeed all the crimes associated with the five families over many years). All the defendants were convicted and sentenced to life imprisonment. Over the next few years, the heads of every one of the twenty-four Cosa Nostra organized crime families was sent to prison. And then RICO prosecutions were brought against these boss’s successors and then against their successors’ successors.

In all these cases, the federal prosecutors relied heavily on evidence obtained via electronic surveillance.  But, increasingly, they were also bale to rely on “cooperating witnesses,” Cosa Nostra members and associates who decided to defect from Cosa Nostra and work with the government against their former colleagues.  Their motive for defecting, of course, was the promise of lenient treatment and an opportunity to begin a new life with a new identity under the WITSEC program. Before the 1970s, practically no member of Cosa Nostra had ever defected to the government side. By the 1980s, Cosa Nostra associates, members and even bosses were falling over each other to reach deals with the government.  Faced on the one hand with the realistic possibility of serving the rest of their life in prison and on the other hand with the possibility of being let off with a slight punishment and then with the opportunity to start a whole new life, the prospect of defecting seemed irresistible. Cooperating witnesses testified in practically every RICO case and there were hundreds, perhaps thousands, of such prosecutions. 

One other law enforcement weapon needs to be mentioned – undercover policing.  Undercover policing is permissible and uncontroversial in the U.S., although many other countries do not permit it.  While, over the years, the FBI had sometimes obtained confidential information from members and associates of organized crime, it was always considered inconceivable for a police undercover agent to infiltrate an organized crime family.  Then in the late 1970s and early 1980s this feat was achieved by Joe Pistone (who used the name “Donnie Brasco”). Over the course of more than six years, he befriended mobsters and earned their trust and confidence. He was even promised induction into one of the organized crime families.  During these years of undercover work, he was privy to hundreds of crimes and all sorts of organized crime operations and secrets.  When he eventually “”surfaced,” he provided invaluable information to the FBI and federal prosecutors and gave testimony in dozens of trials.  In addition to the legal assistance he provided, the fact that an FBI agent had deceived Cosa Nostra for so long and in such a devastating way was highly destructive to the morale and the reputation of the organized crime families.   

   By the turn of the century, most all of the prominent Cosa Nostra organized crime family bosses were in prison, many for life.  Their based of power in the labor unions had been substantially weakened through civil RICO litigation.  Knowledgeable observers began to question whether the American Mafia could survive much longer.

What About civil Liberties? 

The U.S. war on organized crime is not an example of law enforcement agencies ignoring or taking the law into their own hands. Rather, it is an example of how substantive and procedural criminal law has been expansively amended and recast in order to provide law enforcement agencies powerful means for defeating organized Cosa Nostra. While some observers may applaud the government’s attack on Cosa Nostra as an impressive example of how a democratic government can defeat an immensely powerful crime syndicate while still respecting the rule of law and due process of law. Other observers may conclude that the rule of law and important principles of fairness, due process and substantive justice have been stretched too far in the relentless drive to put the leaders of Cosa Nostra behind bars. Such critics would point to the expansion of accessorial and conspiratorial liability under RICO, electronic eavesdropping, grand jury subpoenas, and making deals with dangerous and reprehensible criminals, mass trials, and draconian punishments as too great a price to pay, even for dismantling Cosa Nostra.

Politicians have shown no concern for the privacy of or civil liberties of organized crime figures. Whatever support from politicians they once enjoyed, organized crime figures now can count on little if any. Senators and representatives compete with one another to be toughest on organized crime. In Congressional debates over organized crime legislation, the only doubts raised have involved the possibility that organized-crime-control-tactics would be used against people other than organized crime members, especially against unpopular political groups.

Cosa Nostra members have been demonized in Congress, defined as social pariahs against whom extraordinary rules can be rightly applied.  Thus, a system of substantive and procedural law has developed so that once a person is identified as an organized crime member, there is practically automatic probable cause to tap his telephones and bug his house and cars. Using RICO, the organized crime member can almost always easily be charged with conducting the affairs of an enterprise (the crime family) by means of racketeering activity (some or all of the family’s criminal schemes). The sentencing law is structured so that the organized crime member almost always faces life imprisonment. Yet the flexibility of American criminal procedure gives prosecutors broad discretion to negotiate deals with criminal defendants, even (perhaps especially) organized crime defendants who can trade information and testimony for leniency.

Conclusion

The history of American law enforcement is not full of success stories. The destruction of the Cosa Nostra organized crime families in the last quarter of the 20th century and first decade of the 21st session may be the best example.  As late as 1980, it could be said that the organized crime families were an inevitable feature of American society.  They were wealthy and powerful. Indeed, in most of the big cities, the mafia bosses were among the most powerful individuals in the city.  They had close ties to local politicians, contributed to political campaigns, exerted influence in local government and often in the police department. Despite occasional scandals and rhetoric about warring on organized crime, Cosa Nostra seemed unassailable.

  Twenty five years later Cosa Nostril’s survival is questionable.  In some cities, it is aid that there is no functioning Cosa Nostra organized crime family any more. In New York City and Chicago, where organized crime was always strongest, the families have experienced serious defeats.  No well known organized crime figures remain at large. As soon as someone is identified as the new crime boss, the government seems to announce an arrest and indictment.  Organized crime has become a very risky occupation. 


Many people ask whether, if Cosa Nostra is vanquished, will other organized crime groups take their place? What about Russian organized crime? Chinese triads? African-American street gangs?  South American drug lords?  It is true that all of these groups pose a crime problem.  But none of them pose the kind of threat, at least not yet, that Cosa Nostra once posed.  Cosa Nostra is unique because of the extent to which it became part of the power structure of the Unite States. To find another group like it, one would have to look at the Italian mafia in Italy or the Japanese Yakuza. These are groups so deeply entrenched in their society’s political and economic systems that it is difficult to imagine life without them.  What the American case shows is that organized crime can be defeated if the society in which it is embedded really wants to defeat it.  For most of the 20th century, American society made no effort to purge itself of Cosa Nostra. Indeed, Cosa Nostra made itself useful to various groups within the society.


The defeat of Cosa Nostra is a political triumph, but not one carried out by politicians. I believe that the impetus for mounting a sustained attack on Cosa Nostra came from law enforcement officials themselves.  True, they were only able to do so because they had achieved a larger measure of independence from political interference.  Nevertheless, it was the FBI after the death of J. Edgar Hoover and a revived U.S. Department of justice that redefined Cosa Nostra as law enforcement’s top priority. Once that consensus had been arrived at, while massive work had to be done, the result was never in doubt. 
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附件2

                                      Prosecuting Public Corruption 

                                               James B. Jacobs

Introduction


Public Corruption (i.e. corruption by government officials) is a much more complicated crime problem (at least in the U.S.) than organized crime.  Corruption comes in  many different forms and it is notoriously hard to define. For example, in the U.S. the distinction between lawful lobbying and campaign contributions and illegal bribery can be very blurred. Treatises have been written on questions like what constitutes a bribe? what’s constitutes a criminal conflict of interest?  Likewise, there are so many ways that money or something else of value can pass from one person to another. For example, the bribe receiver can promise to provide a job, now or in the future, to the briber or the briber’s  family member or friend. Of course, just because corruption is a blurry concept at the margin , it does not follow that corruption is always ambiguous.  There are many easy and blatant cases.


 While those who engage in organized crime are a relatively easily identifiable group of people who engage in crime as a livelihood, those who engage in corruption include the whole population of governmental employees and those in the private sector with whom they transact business and politics.  Corrupt officials include the gamut of government employees from the highest (like ministers, legislators and judges) to middle and low level employees (like building inspectors, license processors and police officers. 

                Public corruption  is so variegated that it probably makes sense to divide the problem into sub-topics like judicial corruption, police corruption, corruption by building, fire and health inspectors, corruption by legislators, corruption by the president/prime minister and cabinet ministers, corruption in campaign finance and elections. Each of the sub-areas if corruption is complicated enough, with its own patterns of wrongdoing, its own politics and its own challenges to effective prevention, investigation and prosecution.  

Organized crime is an occupation or perhaps a profession. Corruption is , at most, a part-time job. Corruption is rarely engaged in so often and systematically as to constitute a way of life; many perpetrators of corruption offenses are full-time government employees who take bribes occasionally or even rarely.  While, organized crime can be “knocked out” by imprisoning certain leaders and stripping certain groups of their assets, corruption is not susceptible to a knockout punch because it can be committed by any official at any time. Corruption, at least in the U.S., is usually not organized. Instead, it is committed by individuals or by a small number of associates.


Organized crime, for the most part, is open and notorious.  Organized crime groups depend upon their public reputation for extreme violence in order to persuade businessmen and members of the public to make payoffs and otherwise accede to their wishes. That is why organized crime members often dress, talk and comport themselves in a recognizable way.  By contrast, corruption is almost always secretive, its perpetrators comporting themselves publicly as honest hard working officials. Indeed, a public official who becomes publicly identified as corrupt will probably have difficult maintaining his position. Even if he isn’t prosecuted, he may be forced to resign. We have many such cases in the United States. 

              Organized is ordinarily quite visible and public; just ask anyone who the local crime boss is. Political corruption usually cannot be seen; at best it can be inferred.  We see that “X” inexplicably or unreasonably acted favorably toward “Y’s” interests and we wonder whether a bribe may have changed hands. Organized crime often, but not always, involves victims who may be too intimidated to give testimony.  Political corruption usually involves two or more willing participants, all of whom are acting illegally.

Investigating Corruption


Sometimes public corruption involves extortion, for example when licensing officials demand payoffs for issuing licenses that applicants should be entitled to or police officers demand payments for not delaying or taking into custody on a pretext. This kind of corruption often triggers citizen complaints and is far easier to investigate and prosecute than corruption that takes place between consenting parties. 

Consensual corruption is difficult to investigate because there is usually no victim, no complainant and no witnesses, at least none willing to testify. There are three general ways to obtain evidence for a public corruption investigation: “be there”; turn a participant; reconstruct the event. Law enforcement personal can observe the corrupt transaction by means of an undercover agent or informant, preferably with the  undercover or informant wearing a listening device. The police or the FBI have used sting operations to gather evidence against officials believed to be corrupt. The most famous U.S. example is ABSCAM, the 1970s operation in which the FBI recruited an individual previous convicted of fraud to contact various legislators pretending to be an Arab sheik seeking  legal residency in the U.S.. Several senators and Congressmen were convicted of taking bribes from the “sheik.” As almost always happens when prominent politicians are prosecuted for corruption, many politicians showered the FBI with criticism for using this tactic. To my knowledge, nothing like it has happened again.  The New York City Police Department has used sting operations against low level public employees like building inspectors and health inspectors suspected of soliciting payoffs to grant certificates and approvals that ought to be issued to builders and restaurants who are in compliance with the administrative codes. No significant criticism follows that kind of low-level law enforcement initiative. The investigators can also “observe” the corrupt transaction by means of electronic surveillance if they can obtain court’s authorization to carry out an electronic interception, either with a telephone “tap” or a “bug” planted at the premises where the corrupt transaction is planned or carried out. In addition,

It is sometimes possible for police and prosecutors to persuade one party to a corrupt transaction to provide evidence and give testimony .  This persuasion is almost always the product of a negotiation in which the (person whom the investigators believe is) the  less culpable defendant is offered leniency in exchange for testimony.  Obviously, such a negotiation will not work unless the person whom the prosecutors hope to recruit can be realistic prosecuted for something.  The ‘something” need not be the corrupt transaction itself; for example, it might be an income tax violation.  Indeed, sometimes evidence of corruption turns up fortuitously when a defendant charged with a non-corruption offense, tax violation for example, raises the possibility of obtaining leniency if he can help the prosecutors make an even more important case.  U.S. criminal procedure is rooted in pragmatism and comfortably allows such wheeling and dealing by the prosecution.

  It is possible, but very difficult, to succeed with a corruption prosecution  without live witnesses and/or the defendants’ surreptitiously recorded conversations.  The investigators may be able to use books and records obtained by subpoenas to reconstruct the movement of money from one party to another and a corresponding action by the bribed official to benefit the bribing party,  It is more likely in such a situation that the prosecutors will use the evidence gleaned from books and records to persuade the bribing party that he will be prosecuted unless he becomes a cooperating witness against the public official who received the bribe.

There are special political problems in investigating police corruption.  The prosecutor’s office depends upon the police for the day to day investigation and prosecution of criminal defendants. In the course of working with the police the prosecutors normally develop cordial and even friendly relations.  Thus, it is often difficult psychologically, emotionally and organizationally for prosecutors to change tack and become adversaries of their police colleagues. In addition, of course, it notoriously difficult to investigate the police. Can the police be relied upon to investigate themselves? If not, who will do the investigating? In the U.S. we have probably been fortunate in having a significantly independent federal criminal justice system, with independent federal prosecutors and FBI agents.  Much of the important anti-corruption work in our country has been carried out by federal officials who are not beholden to or personally connected with state and local officials. 

Judicial corruption is another specialized and serious problem.  If people lose confidence in the independence and integrity of the courts, the whole legitimacy of the democracy will be weakened.  The judiciary cannot be above the law.  But investigating the judiciary raises serious problems of separation of power. The executive’s investigating and prosecuting of judges could be perceived (and could very well be) as politically motivated, an attempt by the executive to intimidate and subordinate the judges. Such investigations have to be carried out with the greatest sensitivity and under careful controls. This is also true, of course, for investigations of the prosecution office itself.

Special Prosecutors

                Unlike organized crime prosecutions, corruption prosecutions are often  politically fraught. High-level targets often counter-attack, charging their investigators and prosecutor with being politically motivated. The ordinary prosecution has much to lose in this kind of corruption case; if the defendant is found innocent, the prosecutor will lose credibility. Consequently, there is much to be said for placing responsibility for high-level and criminal-justice-system corruption investigation in the hands of a special prosecutor, especially if the special prosecutor can be chosen in a way that prevents, in so far as possible, the perception that the investigation/prosecution is political. 


Who chooses the special prosecutor is an important question.  In New York State, the governor is authorized, under certain circumstances, to choose a special prosecutor. Since the governor is a political figure, such a scheme links the sp to the governor. The federal law that was in effect provided for a special prosecutor to be selected by three judges.  While this scheme might be criticized for mixing up the division of powers between executive and judicial branches, it did manage to insulate the selection process from politics, at least until Kenneth Starr was appointed special prosecutor in the infamous Whitewater investigation of Bill and Hillary Clinton.             

There are, of course, different types of special prosecutors.  For some years in the 1970s, there was a permanent special prosecutor in New York City with responsibility for investigating and prosecuting criminal justice system corruption, but not police corruption. That special prosecutors office was never popular with the elected district attorneys (county prosecutors) who resented their loss of jurisdiction over high profile and important cases.  Besides, they argued, there are advantages in having general jurisdiction prosecutors working on corruption cases. For example, they may be able to negotiate for testimony against a corruption target with a defendant who is being prosecuted for a non-corruption offense. A special corruption prosecutor would never see that non-corruption-offense defendant. In any event, the office of the special criminal justice prosecutor was abolished after a controversial investigation into judicial corruption.

Some special prosecutors, like Kenneth Starr in the infamous Whitewater investigation, are temporary appointees, designated to handle a particular investigation because the regular prosecutor has some kind of a conflict of interest, i.e. it would be awkward for the prosecutor to be investigating his boss. Nevertheless, these single-purpose special prosecutors, especially Kenneth Starr, have been vigorously criticized on the ground that they are not responsible to anyone and that they define their entire mission, their success or failure, in terms of the conviction of his or her assigned investigatory target.  The danger is that the special prosecutor will define his or her mission as the successful prosecution of the target regardless of whether a conviction is warranted. There also may be civil liberty questions that arise when any target, no matter how highly placed and powerful, is the sole focus of a prosecutor’s office. A special prosecutor like that  may be perceived to have practically unlimited budget to focus on just one defendant.  That type of special prosecutor does not have to face the kind of tradeoffs that other prosecutors face. And perhaps the special prosecutor’s exercise of discretion is not guided or bounded by office pressures and the pressure of allocating resources among many different cases.  

Conclusion 

Corruption is perhaps the greatest crime challenge faced by police and prosecutors. Corruption investigations usually require a great deal of time and attention. The investigations can explode or collapse in a flurry of political attacks and recriminations. It is hard to develop good evidence. Even when there is good evidence, ambiguities in the bribery and conflict-of-interest laws create hurdles for the prosecutors and many appealable issues.  Effective anti-corruption investigations and prosecutions require independent police and prosecutors, and of courses judges, all of whom enjoy significant  popular respect and  legitimacy.

戰勝美國黑手黨(Winning the War Against the Mafia)

──James B. Jacobs(美國紐約大學法學院教授)

                                  黃謀信翻譯

前言：美國紐約大學法學院教授James B. Jacobs將於今年7月6、7日受法務部之邀來台出席國際研討會，並將於會中發表演講，其講題係「美國打擊貪瀆及組織犯罪之經驗」。我於今年5月底至紐約大學法學院拜訪他時，他先將掃黑部分的講稿給了我。我利用公餘的時間將之翻譯成中文，一則使與會之學長、學姊能較容易了解其演講內容，二則使無法參加的學長、學姊亦能經由其書面講稿吸取美國掃黑肅貪之經驗。

壹、簡介

貳、面臨毫無反擊的黑手黨

參、政治及組織上的動員對抗組織犯罪

(以上關於美國黑手黨的發展史及美國政府的對抗史，均略)

肆、對抗組織犯罪的新武器

在某方面而言，對抗組織犯罪的現代化戰爭的成功因素是因為立法者願意提供檢、警機關適用且強而有力的工具鼓足以對抗組織犯罪。1962年在勞伯．甘迺迪(Robert Kennedy)的鼓吹之下，國會通過了「Interstate Travel in Aid of Racketeering 」法(簡稱ITAR)，將某些原本並非聯邦調查權限的犯罪行為，將之擴充納入聯邦調查權限範圍內。1968年，國會通過了「聯邦通訊監察法」(Federal Wiretap Act)，此法透過全面性之司法審查機制將電子通訊監察技巧予以法制化(此法嗣於1986年修正，更強化其功能)。1970年，國會通過了「組織犯罪防制法」(Organized Crime Control Act)，增加了聯邦對犯罪組織控制下之某些特定類型的賭博犯罪之調查權限，並建立了「證人安全計畫」(Witness Security Program)。「證人安全計畫」賦予了司法部為保護證人之安全，得就在監或非在監之證人，將之安排至他處所給予新身分及新住居所之權限，當這些受保護之證人轉換其新生活時，由「證人安全計畫」提供其財源資助。此法以免除刑事責任、新身分、新生活等條件，鼓勵犯罪組織成員窩裡反，並擔任政府之友性證人。

        「組織犯罪防制法」亦包括了全新的反敲詐勒索企業法，提供了追訴組織犯罪被告最重要之刑事法律依據。有人在國會中作證稱黑手黨已將其手伸入合法之經濟活動，以暴力及詐騙之方式接管企業。無論其採取何種方式，均已造成具有危害性的扭曲美國經濟的結果。

        「反勒索及受賄組織法」(The Racketeer Influenced and Corrupt Organizations Act ，簡稱RICO)將犯罪組織接管企業或其他合法組織予以犯罪化(並因此藉以防範)，「反勒索及受賄組織法」規定任何人在企業中透過敲詐勒索之方式獲取利益者，將構成犯罪(可處20年以上之有期徒刑)。此法所規定之「企業」包括事實上之公司、商業活動、組織或協會等，換言之，此法定義下之「企業」有著各種之可能性。所謂的「敲詐勒索行為」(racketeering activity)則係指從事一長串本法所列舉的聯邦或州犯罪之一項的行為即構成犯罪。而「敲詐勒索行為類型」(patterns of racketeering activity)則係指在10年內觸犯前開「敲詐勒索行為」兩項以上者而言。因此，「反勒索及受賄組織法」創造了幾個新型的犯罪：(1)、以勒索或謀殺之方式接管企業。(2)、藉「敲詐勒索行為」所得購買接管企業。換言之，國會處罰(並因此藉以防範)犯罪者以犯罪所得之贓款購買合法之企業。(3)、以「敲詐勒索行為類型」執行企業事務。換言之，利用企業之掩護犯某些重罪(例如，利用餐廳販賣毒品)係聯邦犯罪。(4)、違反「反勒索及受賄組織法」之共犯。被告可能因違犯一個或多個實體法之規定及「反勒索及受賄組織法」之規定而遭判刑。每一個違反「反勒索及受賄組織法」之行為，均可判處20年以上之有期徒刑及高額之罰金，並没收其犯罪所得。

        第3級「反勒索及受賄組織法」罪(以「敲詐勒索行為類型」執行企業之事務)，實務上經由解釋之方法，擴大了其適用範圍。聯邦檢察官主張，並得聯邦最高法院之完全贊同，認為所謂的「企業」包括非法的犯罪組織，例如：黑手黨家族。因此，實務上，得對犯罪組織內活躍的成員，以個人用「敲詐勒索行為類型」方式執行「企業」(即其組織犯罪家族)之事務的罪名予以起訴。

        除了創造上開4種新型態的犯罪及對違犯者施以嚴厲的處罰外，「反勒索及受賄組織法」另規定兩項民事救濟途徑。(1)、「反勒索及受賄組織法」之受害人得對侵害者訴請3倍之損害賠償。(2)、聯邦法院得以任何必要之手段，防免被告違犯「反勒索及受賄組織法」之行為，惟此規定僅限於司法部長或其指定之人始有權透過訴訟之方式聲請之。

        第一種民事救濟途徑在偵辦組織犯罪的實務中是幾乎未曾使用過的，其理由可斷定係因被害人恐遭黑手黨分子之報復，且即使勝訴，被害人是否有可能真正地從黑手黨分子手中獲得金錢賠償？實務上證明，在消滅勞工組織中的黑手黨行動中，第二種的民事救濟途徑占了絕大部分的角色。

        司法部的檢察官以幫派分子透過暴力、恐嚇及詐騙等手段在勞工組織中獲取利益，提起了很多的民事「反勒索及受賄組織法」訴訟，並主張幫派分子對勞工組織的成員及受僱人以勒索、詐騙及暴力等手段執行該勞工組織的事務。在此類案件中，聯邦檢察官會請求、聯邦法官通常會准許，解除某特定官員之職務，改變勞工組識之行政效能及運作模式。最重要的是，法院會指派重整人(trustee)誠實地運作此組織，並利用行政懲處之手段將與幫派有關之組織官員或成員予以除名。

        民事「反勒索及受賄組織法」策略最重要的創新價值之一係以組織本身之力量清除受賄組織在制度上的犯罪行為。法院在其命令中會指明重整人及其成員之費用由該組織支付。大部分之重整人是目前在私人律師事務所任職之前曾偵辦組織犯罪的檢察官。這些重整人係兼職，由該組織按鐘點計酬。此係美國刑事正義私法化趨勢(privatization trend in American criminal justice)之絕佳例證。
伍、贏得對抗黑手黨的戰爭

雖然「反勒索及受賄組織法」於1970年即已施行，但聯邦檢察官卻很晚才運用此項新的法律。也許是因為此法很新且複雜，檢察官無法完全理解此法及認為運用原有的刑事法律，例如共犯理論，較為順手。直到1970年代晚期、1980初期，運用「反勒索及受賄組織法」民刑事途徑之案件的源頭才開始啟動，此源頭最終成為大河。時至今日，在實務上，所有之組織犯罪案件均係以「反勒索及受賄組織法」之相關規定處理的。

在1980年代起訴了許多重大的組織犯罪案件，其中最有名的是「委員會案」(commission case)。在朱力安尼(Rudy Giuliani)擔任紐約市聯邦檢察官期間，對紐約市5大黑手黨組織犯罪家族首腦進行「反勒索及受賄組織法」訴訟。檢察官主張5大家族首腦以「敲詐勒索行為類型」執行「企業」(黑手黨委員會，一種組織犯罪領導人之組成)事務。本案所有被告均遭判處無期徒刑。幾年後，24個黑手黨組織犯罪家族首腦被送進監獄，「反勒索及受賄組織法」之追訴並對接續繼任之首腦繼續進行。

在所有這類的案件中，聯邦檢察官均是倚重「電子監控」技巧取得證據的，但是有逐漸增加趨勢顯示，他們亦大量地倚靠由黑手黨窩裡反的幫派分子擔任「友性證人」來指證其昔日的同夥。當然，他們窩裡反的動機是獲得從輕發落的承諾及有機會在「證人安全計畫」下開始度過擁有新身分的新生活。在1970年代之前，實務上未曾有過黑手黨分子窩裡反的案例。直到1980年代之前，黑手黨成員，甚至首腦，相繼地與政府達成協議。在面對在監獄度過殘生的可能性與獲得較輕處罰並獲得全新生活的可能性下，窩裡反似乎是很難抗拒的。所以，實務上，在成百上千的「反勒索及受賄組織法」案件中，都有政府的「友性證人」出庭作證。

另一個執法武器必需提及的是「臥底警察」，此制度在許多國家是不准許的，但此技巧在美國是允許且無爭議的。聯邦調查局有時會從幫派分子中獲取線報，這對滲入黑幫的臥底警察而言是不可思議的突破。在1970年代晚期、1980初期，Joe Pistone (他化名為“Donnie Brasco”).達成了這個可能性。在逾6年的臥底計畫中，他與黑手黨分子成為好友，並獲取其信任與信心。他甚至被同意引荐進入某一幫派家族之中。在其臥底期間內，他秘密地參與了眾多的犯罪及各種組織犯罪的運作及秘密行動。最後當他浮上檯面時，他提供了聯邦檢察官及聯邦調查局無價的情資，並在許多的審理程序中提供證詞。他除了提供法律面的協助外，事實上，聯邦調查局得以對黑手黨以如此破壞性的手段長期進行隱藏而不被識破，亦重重地摧毀了幫派家族的士氣與聲譽。

在前世紀末，大部分有名的黑手黨組織犯罪家族首腦業已入監服刑，許多甚至遭判處無期徒刑。透過「反勒索及受賄組織法」之民事途徑，亦使黑手黨組織犯罪家族在勞工組織之根基勢力造成本質上的削弱，觀察者因此對美國黑手黨能繼續存活多久甚表存疑。

陸、人權問題上之爭議

美國對組織犯罪之戰爭所彰顯的，並非執法機關是否確實執法或不執法，而係一個國家為了提供執法機關強而有力的打擊黑手黨工具，而全力地增、修刑事實體或程序法規定以完備其所用的例證。有些人乃以政府打擊黑手黨為例，認為民主體制能在打擊擁有龐大勢力的犯罪辛迪加之情況下，仍能尊重法律原則及正當法律程序而大加讚賞。但相反的，有些人卻認為法律原則及公平性、正當法律程序、實質正義等重要原理原則，在當政府無情地將黑手黨首腦送進監獄時已遭到嚴重地曲解了。如此的批評指出，無論是在「反勒索及受賄組織法」之下擴張從犯及共犯之責任、電子監聽、大陪審團傳喚、與危險殘酷的罪犯妥協、大量的訴訟及嚴刑重罰等手段，即便是為了掃除黑手黨，亦付出了過大的代價。

政治人物對幫派分子之隱私或人權是漠不關心的，無論幫派分子昔日曾獲得政治人物什麼樣的支持，目前亦所剩無幾。參、眾議員彼此對如何嚴厲打擊組織犯罪正相互較勁。在國會中對抗組織犯罪之立法工作，惟一的質疑是擔心組織犯罪防制策略未被用來對抗幫派分子，反而被用來對付一般人民的可能性，甚至是對付不受歡迎的政治組織。

黑手黨成員在國會業被妖魔化，他們被定位為能合理化地以非常規對抗的社會所排斥的一群人。因此，只要某人一旦被認定為幫派分子，即有一套的實體及程序法上的規定得以運用在其身上。在實務上，自動地會有正當理由得以監聽其電話，在他家裡及車子裡安裝竊聽器。當運用「反勒索及受賄組織法」時，此幫派分子極為容易地就會被以「敲詐勒索行為類型」方式執行「企業」(即其組織犯罪家族)之事務的罪名起訴，且幾乎都要面臨判處無期徒刑之處罰。然而，有彈性的美國刑事訴訟制度賦予了檢察官很大的裁量空間與犯罪被告協商，只要組織犯罪被告願意提供犯罪情資及出庭作證。

柒、結語

美國整個執法的歷史，並非都是充滿成功的故事。黑手黨犯罪組織家族在第20世紀最後的25年及本世紀前10年內的摧毀是最佳的例證。直到1980年，在美國社會中，組織犯罪家族仍扮演著重要角色。他們極為富有及擁有權勢。事實上，在大部分的大城市裡，黑手黨首腦是城市裡最有權勢之人。他們與地方上的政治人物有著密切的關係，對政治活動有著很多的捐獻。在地方政府，甚至是警察機關都有極大的影響力。雖然偶而會出現一些弊案而有對組織犯罪宣戰的口號，但黑手黨似乎仍是屹立不搖的。

25年之後，黑手黨是否能繼續存活卻是存疑的。在某些城市，據說已不再有能夠運作的黑手黨犯罪組織家族存在了。在組織犯罪最猖獗的紐約市及芝加哥市，犯罪組織家族遭到政府嚴厲的打擊，已經沒有一個算是小有名氣的幫派分子仍可消遙法外的，一旦只要某人被認定是新的幫派首腦，政府即進行逮捕及追訴，組織犯罪因此成為一項風險性極高的工作。

許多人會問，掃除黑手黨後，是否會有其他幫派取代其原有地位？是俄羅斯的幫派？中國的幫派？非洲美裔的街幫？南美洲的藥頭？可確定的是，這些幫派都會引起一些犯罪問題。但這些幫派到目前為止，尚未有過黑手黨昔日所曾造成的威脅。黑手黨係極為特殊的，因為其已成為美國權力結構之一部分。只有義大利的黑手黨及日本的山口組有此相同的情形。這些組織深植在該國社會的政、經體系之中，已極難想像日常生活中沒有這些組織的存在。美國對抗幫派犯罪的經驗顯示，只要是真要掃除犯罪組織的社會，就可以辦得到。在大部分的第20世紀裡，美國社會並未努力地掃除黑手黨，事實上，反而是黑手黨證明自己在此社會中是有作用的。

黑手黨的潰敗是一大政治上的勝利，但卻非由政治人物達成的。我深信持續打擊黑手黨的動力是來自執法人員本身的。是的，他們是唯一能夠完成這項工作的，因為他們已有方法避免政治上的干擾。因為前聯邦調查局之局長胡佛(J.Edgar Hoover)已死亡及司法部已將掃除黑手黨重新定位為執法的第一要務工作。一旦打擊黑手黨的共識形成，即便其間仍有大量的工作待完成，但結局則是無庸置疑的。

   How the American government succeeded to attack on organized crime
Mou-Hsin Huang
It is my privilege to have the opportunity to be a co-speaker with Professor Jacobs. When I met Professor Jacobs at NYU school of law in the end of May, he gave me three his books and wished me could read those books before this conference. Before I left his office, he signed his name and gave me some blessings on the books. Unfortunately, every time when I try to read these books, I usually just looked at the signature and his blessings and always just read that page. So I have to confess that I never study his books from the beginning page to the end page and it makes me feel sorry to Professor Jacobs. Even though I didn’t study his books very hard, I appreciate his articles very much still. According to his books and his lecture today, we can conclude that :
I. How the American government succeeded to attack on organized crime?       

I think there are four reasons: the powerful legal tools, structural changes in the Department of Justice and the FBI, the initiative of presidents and attorney generals, and the internal weakening of the organized crime family
. I think this conclusion is very important for Taiwan, especially the powerful legal tools that US government provides to their prosecutors and agents. I think most prosecutors here like me are very interesting in this topic. So I just focus on the topic “powerful legal tools”.    

 (1).Electronic surveillance

     In the US, no matter in the federal or state legal system, only the judge has the authority to issue interception order. By the federal legal system, before the prosecutor and agent go to court to apply that order, they have to get permission from the high ranking officials of DOJ, for example: attorney general. In other words, the high ranking officials of DOJ have the authority to check the application before the judicial review.

     In Taiwan, it is very different story. Within the prosecutor’s investigation period, prosecutors have the authority to issue the interception order by themselves. Judges only have the authority to issue that order when cases go to trial.        

(2).RICO

RICO is the most important law in the American history to attack on organized crime. It includes substantive and procedural provisions、criminal and civil provisions.

Criminal provisions: RICO creates several new criminal offenses, provides for severe sentence (It will be sentenced to more than 20 years imprisonment each violation. In practice, a lot of defendants are sentenced to life imprisonment) and provides for the forfeiture of property that has been acquired with the proceeds of crime.

Civil provisions: 
RICO provides the victims of organized crime could sue the criminals for treble damages.

Judges can issue any orders that they think it is necessary to prevent the further organized crime.

In Taiwan, we have the very similar statute that we so called Organized Crime Prevention Act. But we just have the criminal provisions and we  don’t have the same Civil provisions like US. 

I think American judges could issue whatever orders they want is the major reason why the American government could succeed to attack on organized crime. So it provides Taiwan a good direction to revise our Organized Crime Prevention Act.

(3).The Witness Security Program

        This program provides something regarding “defection”、“lenient treatment”and“cooperating witnesses”. We have the similar regulations like US. But we don’t have the same regulation like US to provide the witness a new life with a new identity. We could see a lot of Hollywood movies showing how the US government provides the witness new identity and new life. But this provision is impossible to come true in Taiwan because Taiwan is just a small island. There is   nowhere to hide the witness and nowhere to provide new identity for the witness. 

(4).Undercover policing

Undercover policing is a great debate issue in Taiwan. Ministry of Justice has pushed to pass this statute for several years, but there are a lot of arguments between legislators. So it is just a draft now. We hope legislators could pass this statute as soon as possible.   

II. Investigating corruption comparison between USA and Taiwan
The legal tools to investigate the corruption case are very familiar with the legal tools to investigate the organized crime. So I will not repeat. But you could find that there is a very unique mechanism to investigate the corruption case---- special prosecutor. In Taiwan, there are a lot of politicians think this mechanism is a Bible to investigate the corruption case. Some legislators think everything will be solved if our country introduces this mechanism. Actually, special prosecutors in America are not the supermen at all. I think it is misunderstanding and I should clarify this concept.    

Actually,

First:

There are two different kinds of special prosecutors in America, Federal special prosecutor and state special prosecutor. According to the federal law, the special prosecutor is selected by three judges, but in most states, the governor has the authority to choose the special prosecutor. So it is a very different story between the federal and state legal system. Which mechanism is more suitable for our country? We should take more situations into consideration. 

Second:

It is very rare to use this mechanism. Professor Jacobs told me that in his impression, he didn’t remember to use this mechanism in New York city. 

So:

I could conclude that the special prosecutor is not a Bible to attack on the corruption crime.

You maybe find that according to Professor Jacobs lecture, you cant find one important technique----lie detector test(測謊 ). That is very important measure for Taiwanese prosecutors to investigate crimes, especially for the corruption cases. In the practice, Prosecutors and investigators usually like to use it to be evidence, but the judges usually don’t support that idea.  Professor Jacobs, regarding lie detector test, if you have time, would you mind telling us what your opinion is.            

  Q:the federal special prosecutor is selected by three judges, but state special prosecutor is chose by the governor. Which design do you think is the better one ? 

  Q: the number of interception order in America is only around 1500 per year, but in Taiwan, the number of interception order is more than ten thousand every year, so a lot of legislators criticize prosecutors in Taiwan abuse the authority to issue that order and will revise the law to change the authority to judge. My question is America is a so large country , why the number of interception order in America is so low?         
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                                      Prosecuting Public Corruption 

                                               James B. Jacobs

Introduction


Public Corruption (i.e. corruption by government officials) is a much more complicated crime problem (at least in the U.S.) than organized crime.  Corruption comes in  many different forms and it is notoriously hard to define. For example, in the U.S. the distinction between lawful lobbying and campaign contributions and illegal bribery can be very blurred. Treatises have been written on questions like what constitutes a bribe? what’s constitutes a criminal conflict of interest?  Likewise, there are so many ways that money or something else of value can pass from one person to another. For example, the bribe receiver can promise to provide a job, now or in the future, to the briber or the briber’s  family member or friend. Of course, just because corruption is a blurry concept at the margin , it does not follow that corruption is always ambiguous.  There are many easy and blatant cases.


 While those who engage in organized crime are a relatively easily identifiable group of people who engage in crime as a livelihood, those who engage in corruption include the whole population of governmental employees and those in the private sector with whom they transact business and politics.  Corrupt officials include the gamut of government employees from the highest (like ministers, legislators and judges) to middle and low level employees (like building inspectors, license processors and police officers. 

                Public corruption  is so variegated that it probably makes sense to divide the problem into sub-topics like judicial corruption, police corruption, corruption by building, fire and health inspectors, corruption by legislators, corruption by the president/prime minister and cabinet ministers, corruption in campaign finance and elections. Each of the sub-areas if corruption is complicated enough, with its own patterns of wrongdoing, its own politics and its own challenges to effective prevention, investigation and prosecution.  

Organized crime is an occupation or perhaps a profession. Corruption is , at most, a part-time job. Corruption is rarely engaged in so often and systematically as to constitute a way of life; many perpetrators of corruption offenses are full-time government employees who take bribes occasionally or even rarely.  While, organized crime can be “knocked out” by imprisoning certain leaders and stripping certain groups of their assets, corruption is not susceptible to a knockout punch because it can be committed by any official at any time. Corruption, at least in the U.S., is usually not organized. Instead, it is committed by individuals or by a small number of associates.


Organized crime, for the most part, is open and notorious.  Organized crime groups depend upon their public reputation for extreme violence in order to persuade businessmen and members of the public to make payoffs and otherwise accede to their wishes. That is why organized crime members often dress, talk and comport themselves in a recognizable way.  By contrast, corruption is almost always secretive, its perpetrators comporting themselves publicly as honest hard working officials. Indeed, a public official who becomes publicly identified as corrupt will probably have difficult maintaining his position. Even if he isn’t prosecuted, he may be forced to resign. We have many such cases in the United States. 

              Organized is ordinarily quite visible and public; just ask anyone who the local crime boss is. Political corruption usually cannot be seen; at best it can be inferred.  We see that “X” inexplicably or unreasonably acted favorably toward “Y’s” interests and we wonder whether a bribe may have changed hands. Organized crime often, but not always, involves victims who may be too intimidated to give testimony.  Political corruption usually involves two or more willing participants, all of whom are acting illegally.

Investigating Corruption


Sometimes public corruption involves extortion, for example when licensing officials demand payoffs for issuing licenses that applicants should be entitled to or police officers demand payments for not delaying or taking into custody on a pretext. This kind of corruption often triggers citizen complaints and is far easier to investigate and prosecute than corruption that takes place between consenting parties. 

Consensual corruption is difficult to investigate because there is usually no victim, no complainant and no witnesses, at least none willing to testify. There are three general ways to obtain evidence for a public corruption investigation: “be there”; turn a participant; reconstruct the event. Law enforcement personal can observe the corrupt transaction by means of an undercover agent or informant, preferably with the  undercover or informant wearing a listening device. The police or the FBI have used sting operations to gather evidence against officials believed to be corrupt. The most famous U.S. example is ABSCAM, the 1970s operation in which the FBI recruited an individual previous convicted of fraud to contact various legislators pretending to be an Arab sheik seeking  legal residency in the U.S.. Several senators and Congressmen were convicted of taking bribes from the “sheik.” As almost always happens when prominent politicians are prosecuted for corruption, many politicians showered the FBI with criticism for using this tactic. To my knowledge, nothing like it has happened again.  The New York City Police Department has used sting operations against low level public employees like building inspectors and health inspectors suspected of soliciting payoffs to grant certificates and approvals that ought to be issued to builders and restaurants who are in compliance with the administrative codes. No significant criticism follows that kind of low-level law enforcement initiative. The investigators can also “observe” the corrupt transaction by means of electronic surveillance if they can obtain court’s authorization to carry out an electronic interception, either with a telephone “tap” or a “bug” planted at the premises where the corrupt transaction is planned or carried out. In addition,

It is sometimes possible for police and prosecutors to persuade one party to a corrupt transaction to provide evidence and give testimony .  This persuasion is almost always the product of a negotiation in which the (person whom the investigators believe is) the  less culpable defendant is offered leniency in exchange for testimony.  Obviously, such a negotiation will not work unless the person whom the prosecutors hope to recruit can be realistic prosecuted for something.  The ‘something” need not be the corrupt transaction itself; for example, it might be an income tax violation.  Indeed, sometimes evidence of corruption turns up fortuitously when a defendant charged with a non-corruption offense, tax violation for example, raises the possibility of obtaining leniency if he can help the prosecutors make an even more important case.  U.S. criminal procedure is rooted in pragmatism and comfortably allows such wheeling and dealing by the prosecution.

  It is possible, but very difficult, to succeed with a corruption prosecution  without live witnesses and/or the defendants’ surreptitiously recorded conversations.  The investigators may be able to use books and records obtained by subpoenas to reconstruct the movement of money from one party to another and a corresponding action by the bribed official to benefit the bribing party,  It is more likely in such a situation that the prosecutors will use the evidence gleaned from books and records to persuade the bribing party that he will be prosecuted unless he becomes a cooperating witness against the public official who received the bribe.

There are special political problems in investigating police corruption.  The prosecutor’s office depends upon the police for the day to day investigation and prosecution of criminal defendants. In the course of working with the police the prosecutors normally develop cordial and even friendly relations.  Thus, it is often difficult psychologically, emotionally and organizationally for prosecutors to change tack and become adversaries of their police colleagues. In addition, of course, it notoriously difficult to investigate the police. Can the police be relied upon to investigate themselves? If not, who will do the investigating? In the U.S. we have probably been fortunate in having a significantly independent federal criminal justice system, with independent federal prosecutors and FBI agents.  Much of the important anti-corruption work in our country has been carried out by federal officials who are not beholden to or personally connected with state and local officials. 

Judicial corruption is another specialized and serious problem.  If people lose confidence in the independence and integrity of the courts, the whole legitimacy of the democracy will be weakened.  The judiciary cannot be above the law.  But investigating the judiciary raises serious problems of separation of power. The executive’s investigating and prosecuting of judges could be perceived (and could very well be) as politically motivated, an attempt by the executive to intimidate and subordinate the judges. Such investigations have to be carried out with the greatest sensitivity and under careful controls. This is also true, of course, for investigations of the prosecution office itself.

Special Prosecutors

                Unlike organized crime prosecutions, corruption prosecutions are often  politically fraught. High-level targets often counter-attack, charging their investigators and prosecutor with being politically motivated. The ordinary prosecution has much to lose in this kind of corruption case; if the defendant is found innocent, the prosecutor will lose credibility. Consequently, there is much to be said for placing responsibility for high-level and criminal-justice-system corruption investigation in the hands of a special prosecutor, especially if the special prosecutor can be chosen in a way that prevents, in so far as possible, the perception that the investigation/prosecution is political. 


Who chooses the special prosecutor is an important question.  In New York State, the governor is authorized, under certain circumstances, to choose a special prosecutor. Since the governor is a political figure, such a scheme links the sp to the governor. The federal law that was in effect provided for a special prosecutor to be selected by three judges.  While this scheme might be criticized for mixing up the division of powers between executive and judicial branches, it did manage to insulate the selection process from politics, at least until Kenneth Starr was appointed special prosecutor in the infamous Whitewater investigation of Bill and Hillary Clinton.             

There are, of course, different types of special prosecutors.  For some years in the 1970s, there was a permanent special prosecutor in New York City with responsibility for investigating and prosecuting criminal justice system corruption, but not police corruption. That special prosecutors office was never popular with the elected district attorneys (county prosecutors) who resented their loss of jurisdiction over high profile and important cases.  Besides, they argued, there are advantages in having general jurisdiction prosecutors working on corruption cases. For example, they may be able to negotiate for testimony against a corruption target with a defendant who is being prosecuted for a non-corruption offense. A special corruption prosecutor would never see that non-corruption-offense defendant. In any event, the office of the special criminal justice prosecutor was abolished after a controversial investigation into judicial corruption.

Some special prosecutors, like Kenneth Starr in the infamous Whitewater investigation, are temporary appointees, designated to handle a particular investigation because the regular prosecutor has some kind of a conflict of interest, i.e. it would be awkward for the prosecutor to be investigating his boss. Nevertheless, these single-purpose special prosecutors, especially Kenneth Starr, have been vigorously criticized on the ground that they are not responsible to anyone and that they define their entire mission, their success or failure, in terms of the conviction of his or her assigned investigatory target.  The danger is that the special prosecutor will define his or her mission as the successful prosecution of the target regardless of whether a conviction is warranted. There also may be civil liberty questions that arise when any target, no matter how highly placed and powerful, is the sole focus of a prosecutor’s office. A special prosecutor like that  may be perceived to have practically unlimited budget to focus on just one defendant.  That type of special prosecutor does not have to face the kind of tradeoffs that other prosecutors face. And perhaps the special prosecutor’s exercise of discretion is not guided or bounded by office pressures and the pressure of allocating resources among many different cases.  

Conclusion 

Corruption is perhaps the greatest crime challenge faced by police and prosecutors. Corruption investigations usually require a great deal of time and attention. The investigations can explode or collapse in a flurry of political attacks and recriminations. It is hard to develop good evidence. Even when there is good evidence, ambiguities in the bribery and conflict-of-interest laws create hurdles for the prosecutors and many appealable issues.  Effective anti-corruption investigations and prosecutions require independent police and prosecutors, and of courses judges, all of whom enjoy significant  popular respect and  legitimacy.
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